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Of Gbligations and Contracts in general, and of Contracts 
: to be perfected re. 


HF. general method propoſed to be obſerved in this Inſtitute, Tr. I. 
was, to treat, it, Of perſons; 2dly, Of things or rights; and, ww 


Zaly, Of actions. The law of perſons hath been handled in Moveable 
the firſt book; and that of heritable rights in the ſecond. Moveable 8s. 


rights fall now to be explained, the doctrine of which depends chiefly 
on obligations. 


2. An obligation may be defined in-our law, as it was by the Ro- Definition of 
man, A legal tie, by which one is bound to pay or perform ſomething obligations: 


to another. The debtor in the obligation is commonly called with us 
the obligant, or granter ; and the creditor, the receiver, or grantee. In 
the Engliſh law, the debtor gets the name of he obligee; and the cre- 
ditor, of the obligor. Every obligation on the debtor implies an oppo- 
fite right in the creditor, who is entitled to demand performance; ſo 
that what is an obligation or burden in regard of the one, is a right 
with reſpect to the other. From the above definition, the eſſential 
difference may be perceived between rights that affect a ſubject itſelf, 
which are called real, and thoſe which are founded in obligation, or, 
as they are generally ſtyled, perſonal. A real right, or jus in re, whe- 
ther of property, or of an inferior kind, as ſervitude, entitles the per- 
ſon veſted with it to poſſeſs the ſubject as his own ; or, if it be poſſeſ- 
ſed by another, to demand it from the poſſeſſor, in conſequence of 
the right which he hath in the ſubject itſelf: whereas the creditor in 
a perſonal right or obligation has only a jus ad rem, or a right of ac- 
tion againſt the debtor or his repreſentatives, by which they may be 
compelled to fulfil that obligation, but without any right in the ſub- 

Jett which the debtor is obliged to transfer to him. 
3. It is ſaid in the definition, to pay or perform. The firſt, to pay, 
relates properly to ſubjects which the debtor is bound to deliver 0 
e 


To what ſub» 
8 
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Book III. the creditor; and is reſtricted, in the common uſe of the word, to 
—— ſms of money. The other alternative, to perform, includes all ar- 
ticles to which a debtor may be obliged, conſiſting in fact; as an 
il obligation to do, or to procure ſomething to be done, in favour of 
1 : the creditor ; ex. gr. an obligation to grant a conveyance, a leaſe, &c. 
| or to procure one to be granted by another. One cannot oblige him- 
ſelf, but by.a preſent act of the will, conterring upon another a right 
to demand performance. A bare reſolution, therefore, or purpoſe, to 
be obliged, infers no obligation: for a reſolution, though it be an act 
of the will, is only with itſelf, which can have no operation in favour 
of others; and conſequently may be altered at the pleaſure of the re- 
ſolver, Feb. 27. 1673, Rinca iu. Dl | | 


Are either 4. The diviſion of obligations, ſtated by civilians, into merely na- 

— a tural, merely civil, and mixed, is alſo applicable to the law of Scot- 

0 9 r - . A ; . . 

ell; or land. Obligations merely natural, are thoſe by which one perſon is 

. bound to another, by the law of nature, or equity only; but which, 
natura 8 | | 23 | 

obligations, Poſitive law does not. ſupport by any action that may render them 


effectual. Such obligations ariſe either, %, From the nature of the 
8 act or writing by which the debtor is bound. Thus, one who binds 
himſelf by writing to pay or perform, is naturally bound to fulfil 
his engagement, though the written obligation ſhould be civilly null 
for want of ſome legal ſolemnity. 2%, Natural obligations may 
arſe irom the condition of the pefſon obliged. Thus parents are 
brought vader a natural obligation to provide their children in rea- 
ſonable patrimonies, though they cannot be compelled to it by the 
civil judge: a woman is, on her widowhood, naturally bound to 
fullil the obligations under which ſhe had laid herſelf „ante matrimo- 
#19, though no action lies againſt her for performance; and, in like 
manner, a minor pubes, who binds himſelf without the conſent of his 
curators, though the law declares his obligation void, ſtands natu- 
i rally bound by it, if no fraud or violence has been uſed againſt him 
| by the creditor. This kind had, by the Roman law, all the effects of 
| full obligations, except the right of producing an action. Hence a 
debtor in a full obligation, who was creditor to the ſame perſon in a 
natural one, might compenſate the one debt with the other, J. 6. 
De compenſ.; and a debtor in a natural obligation, who had diſ- 
charged it by payment, could not again recover it by a condictio inde- 
bitt, I. 13. De condi. ind. I. 10. De obl, et act. Hence allo a cau- 
tioner might be interpoſed in natural obligations, who would be ef- 
fectually bound by. his cautionary engagement, though the principal 
debtor could not be ſued, J. 6. F 2. J. 7. De fdej. The effects given, 
by the uſage of Scotland, to natural obligations, ſhall be explained un- 
der their proper heads. | 
Of civil and 5. An obligation merely civil, is that tie of poſitive law by which 
_ „lige. one is bound without any foundation in equity; and conſequently the 
i ; action which it produces, may be rendered inefſectual by a perpe- 
tual exception in equity. Thus an action upon an obligation extorted 
i vi aut metu, being founded only in poſitive law, may be elided by the 
| remedy of an exception or. reduction. Mixed obligations are thoſe 
which, at the ſame time that they are grounded in equity, have the 
_ BEI ſupport of the civil ſanction, which authoriſes actions for enforcing 
1 | their performance; and they get that name, becauſe they are not 
| founded barely in natural law, but are confirmed by poſitive. Theſe 
full or perfect obligations are the only proper ones; for in ſtrict ſpeech 
| he alone is debtor, a quo invito aliquid exigi poteſt. s 
| | 6. Obli- 


ot 


r 


* 
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6. Obligations are either pure, or to a certain day, or conditional. 


443 


Tt. . 


Obligations are called pure, to which neither day nor condition is ad- Gljigation 


jected: and debts of this kind may be exacted immediately, J. 41. H. 
De verb. obl.; for in an obligation entered into fimply, without th 


are either 


e Pure, in diem, 


or candition- 


incumbrance of any future condition, or future day of performance, at. 


the debtor is obliged to immediate performance ; and the creditor, 
who is not limited, may demand it when he pleaſes. Obligations 7 
diem, or, as they are ſometimes called, ex die, I. 44. De bl. et act. are 
thoſe in which the performance 1s deferred to a determinate day. In 
this kind, dies flatim cedit, fed non venit, d. I. 44.; J. 213. pr. De verb. 
zgnif, . or, in other words, a debt becomes properly due from the very 
date of the obligation, becauſe it is certain that the day will exiſt; but 
its effect or execution is ſuſpended till the day be elapſed. A condi- 
tional obligation, or an obligation granted under a condition the exiſt- 
ence of which is uncertain, has no obligatory force till the condition 
be purified ; becaule it is in that event enly that the party declares 
his intention to be bound, and conſequently no proper debt ariſes 
againſt him till it actually exilt ; ſo that the condition of an uncertain 
event ſuſpends, not only the execution of the obligation, but the obli- 
gation itſelf, Upon this ground, an obligation granted ro a wife, the 
condition of which did not exiſt till after the diſſolution of the mar- 
riage by her death, was adjudged not to fall under the jus mariti, Fount, 
Dec. 18. 1694, Fotheringham, becauſe the huſband's right ceaſed be- 
fore it could be ſaid that a debt became truly due. Such obligation 
is therefore ſaid in the Roman law to create only the hope of a debt. 
Yet the granter is in ſo far obliged, that he hath no right to revoke 
.or withdraw that hope from the creditor which he had once given 
him: and hence diligence is competent to creditors in conditional 
debts, and they tranſmit their right to their heirs, in caſe they ſhould 
die before the exiſtence of the condition, F 4. Int. De verb. obl. 

7. An obligation to which a day is adjected that may poſſibly never 
exiſt, though in the form of words it be an obligation in diem, is truly 
conditional, J. 21. pr. Quand. dies leg.; becauſe all uncertain events 
are of the nature of conditions. Thus, if a father ſhould grant a 
bond of proviſion to his child payable at his age of fixteen years, the 
obligation, becauſe it is uncertain whether the term of payment ſhall 
ever exiſt, implies a condition, that the child fo provided {hall live to 
that term ; and conſequently, if the child ſhould die before fixteen, the 
proviſion falls, Feb. 16. 1677, Belſches. Articles which one of the par- 
ties to an obligation or contract undertakes to perform, though they 
ſhould be conceived in the ſtyle of provifions, are moſt improperly 
called conditiont. A provifion, ex. gr. in a leaſe, that the leſſee ſhould 
incloſe his grounds within a certain time, though in the form of words 
a condition or proviſion, 1s truly one of the obligations he enters into 
by the contract, the non-performance of which 1s ſo far from ſuſpend- 
ing the diligence competent to the landlord, that it is itſelf a ground 
of diligence. The different nature of the conditions that may be ad- 
jected to obligations, will be explained below, f. 3. 988. 

8. An obligation may be effectually conſtituted in favour of third 
parties, though they ſhould be not only abſent, but ignorant of the 
granting of it; and even in favour of children yet to be born; in 
which laſt caſe it is in effe conditional, being ſuſpended till the birth 
of the child. Obligations granted ſub modo, or for certain uſes or pur- 
Poſes, are not, like conditional ones, ſuſpended until performance by 
the creditors in chem; for their obvious meaning is, that the credi- 

Vor, II, os tors 


Obligations 
in diem incer- 
tam, are con- 
ditions, 
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which one 
party 18 
bound, are 
not conditi- 
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Boox III. tors ſhall firſt get the right, and afterwards perform the granter's will, 

Jag l. 41. pr. De contr, emp. | 

Obediential 9. It is univerſally affirmed by the Roman lawyers, that all proper 

ts rp obligations muſt be grounded on ſome anterior cauſe ; either, l, 

wo expreſs contract; 24ly, ſomething reſembling a contract; or, in other 
words, ſome deed which creates an obligation without expreſs cove- 
nant ; 3dly, delinquency ; or, 4j, ſome fact reſembling delinquen- 
cy. But this diviſion of obligations is not adequate to the thing di- 
vided ; for there are many initances of obligations, even proper, which 
are grounded neither on contract, nor delinquency, nor any fact re- 
ſembling either of them. Theſe are called by Lord Stair, obediential 
or natural obligations, in oppoſition to conventional, One of the moſt 
noted examples of natural obligations, is that which lies upon parents, 
not from contract or delinquency, but merely from the condition in 
which God has placed them, to maintain their children; of which a- 


bove, b. 1. J. 6. 56. 


Obligations 10. Under this claſs may be alſo reckoned thoſe obligations which 
44 Faro ariſe from the natural duty of reſtitution, In conſequence of this, 
duty of relli- whatever comes into our power or pofletiion Which belongs to ano- 
tution. ther, without an intention in the owner of making a preſent of it, 


ought to be reſtored to him: and though the poſſeſſor thould have 

purchaſed the ſubject for a price bona fide, ſtill the owner maſt have 

it reſtored to him, in conſequence of his property, without the bur- 

den of repaying that price to the poſſeſſor. As this obligation is 

founded on the power which the poſſeſſor hath by his poſſeſlion over 

| | the property of another, therefore if he thall ceaſe to polizts, by fale, 
1 donation, Oc. the obligation to reſtore ceateth alſo. But, jir/, if he 
| has given up the poſſeſſion fraudulently, he continues bound; for is 
i qui dols malo defitt poſſidere, pro poſſeſſare babetur, l. 25. 2. 9. De her, 
pet.; 1 131. De reg. jur. 2dly, Though the poſſeſſor ſhould have fold 
it bond fide to another, yet if he has received an higher price for it 
14 than he purchaſed it at, he muſt reſtore the ſurplus price to the owner 
0 towards his indemnification ; becauſe, as to that, the polletior, if he 
did not reſtore it, would turn out a gainer to his neighbour's coſt, 
contrary to the rule preſcribed by J. 206. De reg. jur. From this duty 
of reſtitution it ariſeth, that things given in the ſpecial view of a cer- 
tain event, ex. gr. in the contemplation of marriage, muſt, if the 
event, in the view of which they were given, {hall not afterwards exiſt, 
| be reſtored by the grantee, who may be ſued for reſtitution by a per- 
1 ſonal action, ſtyled in the Roman law, Condiftio cauſa data, cauſa non 
f ſecuta, I. 3. 2. &c. De cond. cauſ. dat. If it has become impoſſible that 
11 | the cauſe of giving thould exiſt by any accident not imputable to the 
Þ receiver, no action hes againſt him, unleſs he hath put off performing 
pe it, when it was in his power to perform, before that accident happen- 
k ed, J. 5. H 4. cod. tit, Thus alſo, what is given c turpem cauſam, muſt 
1 be reſtored if the turpitude was in the receiver, and not in the giver, 
10 whether the cauſe of giving was performed or not, J. 1. H 2. De cond. 
* ob turp. cauſ. If, for inſtance, one accuſed of a crime ſhould give 
1 money to another, that that other might not bear falſe witneſs againſt 
9 him, he may recover the ſum ſo given, by a condictio ob turpem cauſam. 
Obligation of 11. Another Kind of obediential obligations mentioned by Stair, is 
xecompence. that of recompence, by which a perſon who is made richer through 
the occaſion, or by the act of another, without any purpoſe of do- 

nation, is bound to indemnify -that other, either of his whole ex- 

pence, or at leaſt in ſo far as he himſelf is a gainer. As this obli- 

gation is ſtrongly founded in natural equity, the laws of all civi- 

ized 
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lized nations have adopted it, even in the caſe of pupils, though they 
cannot be bound by any contract. It is on this principle, that though 
a houſe built bona fide upon ground not the builder's own, accrues 
to the proprietor of the ground, and not to the builder; „pr. b. 2. 
t. 1. 15, ; yet, by the civil law, the proprietor claiming the houſe, 
whether he was a gainer or not by the building, was hable to reſtore 
to the builder the full expence of the materials and workmanſhip be- 
{towed upon it, J. 7. H 12. De adg. rer. dom. By the uſage of Scot- 
land, the claim of recompence is, in the caſe of repairing an houſe 
by a liferenter or adjudger, reſtricted to ſuch expences as are profit- 
able to the owner, by bringing an higher rent to him for the houſe 
than it gave formerly, Feb. 23. 1665, Jack; Jan. 24. 1672, Halket ; 
which is alſo conformable to the Roman law, I. 48. De re: vind. Lord 
Stair afficms, b. 1. f. 8. F 6. on the authority of J. 38. De hered. pet. that 
this obligation of recompence obtains, in ſo far as the owner is lucra- 
tus, even in favour of a builder mala fide upon another man's ground: 
but whether this is, or ought to be held as the law of Scotland, may 
be doubted, One who has only a temporary right in a ſubject, as a 
church-beneficiary, or a tackſman, has no claim of recompence againſt 
his ſucceſlor in the benefice, or his landlord, for the expence laid out 
on the manſe, or the leaſe-grounds ; for he is preſumed to have in- 
curred that expeuce from the ſole view of the pleaſure, profit, or con- 
venience, that it might bring to himſelf while his right ſubſiſted. 
The extent of the recompence ariſing from regotiorum geſtio, the lex 
Rhoda de jactu, will be explained in their proper places. 

12. Obligations ariſing from delinquency are alfo obediential. And 
though the conſideration of crimes and delicts, in ſo far as they draw 
after them the reſentment of public juſtice, falls under tit. Crimes, it 
may be proper to mention, in this place, ſome rules concerning the 
obligation under which a delinquent is brought, to indemnify the 
private party, or make up to him the damage he ſuffered by the wrong, 
with reſpect, %, to the nature of the delinquency ; 24ly, to the ex- 
tent of the damage; and, 3d4ly, to thoſe who are liable to repair it, 
13. Alterum non ledere is one of the three general precepts laid down 
by Juſtinian, which it has been the chief purpoſe of all civil enact- 
inents to enforce, In conſequence of this rule, every one who has 
the exerciſe of reaſon, and ſo can diſtinguiſh between right and wrong, 
18 naturally obliged to make up the damage befalling his neighbour 
from a wrong committed by himſelf. -Wherefore, every fraudulent 
contrivance, or unwarrantable act, by which another ſuffers damage, 
or runs the hazard of it, ſubjects the delinquent to reparation. Thus 
a party reſiling after ſubſcribing a marriage-contra&, without giving 
a good reaſon for it, was condemned to the payment of the expence 
diſburſed by the other party in wedding-clothes, and other prepara- 
tions for the marriage, Fount. Jan. 2. 1685, Greme. Wrong may ariſe, 
not only from politive acts of treſpaſs or injury, but from blameable 
omiſhon or neglect of duty. Thus a jailor by whoſe negligence a 
priſoner for debt is ſuffered to eſcape, becomes liable to the creditor 
in the ſum due, though the creditor receives no immediate damage 
by that omiſſion, and only loſes one of the chances which he had be- 


fore of recovering the debt by the fqualor carceris. Thus alſo a clerk 


of court who has through careleſſneſs loſt the writings of a 
which were produced in proceſs, muſt make up to the ſufferer his da- 
mage, This obligation to repair the loſs of- another, ſuppoſes ſome 
wrong committed by the. party obliged ; for no perſon ought to be 
ſubjecled to the reparation of damage, who has not by ſome —_— 
1 | a 
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act or omiſſion been the occaſion of it, I. 151. De reg. jur. One drain- 
ing marſhy grounds, will not be obliged to repair the damage the pro- 
Prietor of an inferior tenement may thereby ſuſtain, by having a 
greater quantity of water thrown upon his grounds, becauſe that is 
a lawful act of property. And, on the fame ground, if what has 
brought on the damage be merely accidental, the perſon ſuffering has 
no remedy. 7 

14. As to the /econd head, Every thing by which a man's eſtate is 
leſſened, is damage or loſs. Damage therefore includes colts of ſuit, 
and all ſums expended by the ſufferer towards obtaining reparation ; 
but it never ought to riſe higher than the loſs truly ſuſtained. Thus, 


| ſuppoſe a bond for L. 1000 to be loſt by the negligence of a clerk or 


34h, Rules 
with reſpect 
to thoſe who 
are liable to 
repair the 
damage. 


doer, the creditor in the bond cannot inſiſt againſt him who hath loſt 
it for the whole ſum contained in it, if it ſhall appear that the debtor's 
funds were not fully ſufficient for the payment of his debts, but muſt 
content himſelf with that ſum which he could have made effectual 
in a competition with the other creditors had the bond been fti]l ex- 
tant, June 20, 1710, Hamilton, Where the party 1njured can be reito- 
red preciſely to his former ſtate, that method ought to be followed, 
both as the moſt natural, and the completeſt reparation. Thus, where 
goods are carried off from a perſon wrongfully, he receives full in- 
demnification, by having the goods again put into his poſſeſſion, and 
being reimburſed fully of the loſs he has ſuſtained by being deprived 


of the uſe of them, and of his expence in recovering them, But 


where, through the extinction or deterioration of the ſubject, that 
method of reparation cannot be effected, the value of the damage in 
money mult be aſcertained by the judge; inſtances of which daily 
occur, where a ſubject is either deſtroyed or made worſe, by an acci- 
dent in any degree imputable to another. All are agreed, that the ex- 
tent of the damage, Where the delinquency is not attended with fraud, 
ought to be eſtimated by its real worth, and not by the pretium affec- 
tioms, or imaginary value that the ſufferer is pleaſed to ſet upon it; 
agreeably to the rule of the lex Aquilia, I. 33. pr. Ad leg. Aquil.; ſee 


Fount. Jan. 25. 1687, Spence. In ſpecial caſes, however, the judge ought 


to eſtimate the loſs of the party higher than the ſubject deſtroyed or 
damaged would have been worth to any other; ex. gr. where trees 
near a gentleman's ſeat are cut down or hurt, which ſerved for poli- 
cy or ſhelter. Where a delinquent is ſubjected by ſtatute to a deter- 
minate penalty, without any mention of reparation to be made to the 
private party, his claim of damage, which ariſes from the common 
law, is not, from the filence of the ſtatute, conſtrued to be cut off; 
for no ſtatute ought by unplication to be 1nterpreted into ſo glaring 
injuſtice, as to deprive the party injured of the means of redreſs that 
was formerly competent to him, eſpecially where the enactment ap- 
pears to have been made in adium of the delinquency. 

15. As to the perſons liable to repair the damage, it is he who does 
the wrong that muſt repair it ; and whoever gives a mandate or order 
for doing it, is held as the doer, JI. 169. De reg. jur. Where two or 
more perſons have been culpable, either as principals, or ſome of them 
only as acceſſories, each of them may be ſued for the whole damage; 
becauſe both of them concurred in committing the wrong : but as 
ſoon as the damage is repaired or made up to the party hurt by any 
one of them, the obligation is extinguithed as to the reſt; for an 
obligation founded folely upon damage, cannot poſſibly continue af- 
ter the damage ceaſeth to exiſt. A preſumption of guilt is ſometimes 
Axed by ſtatute, againſt certain ſocieties or bodies of men, without 
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the leaſt circumſtance of ſuſpicion againſt any individual, other than 
what ariſes from his vicinity to the place where the wrong was com- 
mitted. Thus, where trees are cut down, the inhabitants of the next 
pariſh, becauſe they are preſumed capable of diſcovering the offenders 
upon proper pains, are ſubjected to the damage, if they do not get 
them convicted within ſix months, 1 Geo. I. /eff. 2. c. 48. If the de- 
linquent ſhould die, an action of damages lies againſt his heirs or re- 
preſentatives; for though penalties are not tranſmiſſible againſt a de- 
linquent's heirs, yet as the reparation of damages is grounded on an 
obligation merely civil, the heir of the perſon obliged muſt be ſub- 
jected to ĩt. | 
' 16. A contract is the voluntary agreement of two or more perſons, 
by which ſomething is to be given or performed upon one part, for a 
valuable conſideration, either preſent or future, on the other part. If 
the conſent of parties be implied in the agreement, ſuch as are inca- 
pable of conſent, as idiots, pupils, &'c. cannot contract. Upon this 
ſuppoſed incapacity, both the Roman law, J. 10. C. Qui tft, and the 
uſage of Scotland, July 9. 1663, Hamilton, have diſabled all from con- 
tracting who have been deaf and dumb from the birth. But there 
are inſtances of ſuch now alive, who not only are endued with ſtrong 
natural parts, but can apply them to all the affairs of life, and who 
even act in the character of freeholder, c. in the more public con- 
cerns of the kingdom or county. Perſons, while in a ſtate of abſo- 
lute drunkenneſs, and conſequently deprived of the exerciſe of rea- 
ſon, cannot oblige themſelves; but a leſſer degree of drunkenneſs, 
which only darkens reaſon, has not the effect of annulling the con- 
tract, July 29. 1672, Lord Hatton. Thoſe who lie under a legal inca- 
pacity, ex. gr. by attainder, if they come under an obligation, cannot 
object their incapacity againſt the creditor, being excluded perſonals 
objeftione, Kames, 64. ; for as attainder is deſigned, not as a benefit, but 
as a puniſhment to the perſon attainted, it cannot be pleaded by him 
as a Pretence to be releaſed from his juſt engagements. This conſent, 
which is neceſlary to every contract, is excluded, it, by error in the 
eſſentials of it: for thoſe who err, cannot be ſaid to agree. This ob- 
tains, whether the error regards the perſon of the other contractin 
party, as if one became bound to James, when he had reaſon to be- 
heve he was contracting with John, arg. I. 15. De juriſd.; or the ſub- 
ject- matter of the contract, as if one contracting to ſell a piece of 
gold plate, ſhould deliver to the purchaſer one of braſs, 7. 9. G 2. De 
conir. empt. But if the error lies only in the accidental qualities of 
the ſubject, the contract is valid, ex. gr. if the gold has a greater mix- 
ture of alloy than it ought to have had, J. 10. cad. tit. 2dly, There 
can be no conſent, where the words or writings by which it is ſaid to 
be expreſſed, are drawn from either of the parties by fraud, againſt 
his real inclination, Fraud, or dole, is defined, a machination or con- 
trivance to deceive: and where it appears that the party would not 
have entered into the contract, had he not been fraudulently led into 
it, or, as it is expreſſed in the Roman law, ubi dolus dedit cauſam con- 
tractui, he is juſtly ſaid not to have contracted, but to be deceived. 
Hence, if he who is guilty of the fraud ſhall ſue for performance, the 
other party may be relieved by an exception of dole; or though no 
ſuit ſhall be brought againſt him, he himſelf may ſue for ſetting aſide 
the contract ex capite doli, Conſent is alſo. excluded by violence, or 
even by the menace of violence, I. 116. De reg. jur.: for violence, 
whether uſed, or barely threatened, is a neceſſity laid on a man to act 
contrary to his will, I. 1. uad met. cauf, ; ſo that it is only in appear- 
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ance, in the form of words, that a perſon forced or menaced gives 
his conſent ; his will hath truly no part in the contract, 

17. Contracts were, by the Roman law, divided into thoſe that 
were perfected by the intervention of things, by words, by writing, 
and by ſole conſent: re, verbis, literis, conſenſu. It was eſſential to real 
contracts, that beſide the conſent of parties, ſomething ſhould be ac- 
tually paid or performed by one of them, in order to conſtitute an 
obligation againſt the other. Thus, to form the contract of mutuum, 
or of pignus, it was not enough that one agreed to give a thing in loan 
or in pledge; the ſubject mult have been actually lent or impignora- 


ted. If there was barely an obligation to give, it reſolved into a nu 


dum pactum; which, with the Romans, was not productive of an ac- 
tion. But by the law of Scotland, one who obliges himſelf to give 
in loan, or in pawn, may be compelled by an action to perform; 
though indeed, before the ſubject be lent or impignorated, it does not 
form the ſpecial contract of mutuum or pignus. The real contracts 
of the Roman law are, loan, commodate, depoſitation, and pledge. 
18. Loan, when it is taken in its full extent, as it commonly is in 


our language, includes all moveables of whatever kind, the uſe of 


which may be given by one to another: and when the ſignification 
of the word is thus unlimited, it is capable of forming, according to 
the different natures of the ſubject given in loan, either the contract 
of mutuum, or of commodate; which two have properties and effects 
quite different from one another, and are in themſelves diſtinct con- 
tracts. Where a thing 1s lent which cannot be uſed without either 
its extinction or its alienation, the property of it muſt needs be tranſ- 
ferred to the borrower, who cannot otherwiſe have a right from the 
proprietor to make the proper uſe of it. Thus corn, wine, &'c. can- 
not be put to uſe without the deſtruction of the ſubject. From this 
neceſſity has ariſen the contract of mutuum; by which the borrower 
becomes the proprietor of the ſum given in loan. As money or coin 
cannot be uſed, unleſs the property be transferred, except perhaps in 
conſignations, money therefore is a proper ſubject of mutuum. And 
in the loan of money, it is not its intrinſic value that is to be conſi- 
dered, which indeed was our old law, 1467, c. 19. &c. but that which 
is ſtamped on it by public authority. It is not in the borrower's 
power, who, m conſequence of the property transferred to him by 


the contract, has lawfully deſtroyed the ſubject by uſing it, to reſtore 


that ſelf-ſame ſubject to the lender : his obligation, therefore, is fully 
ſatisfied, by reſtoring to him as much, of the ſame kind, and of the 
ſame good quality, as he borrowed. Hence thoſe things only can be 
the ſubject of muturm, which conſiſt, pondere, numero, et menſura ; which 
may be eſtimated generically by weight, number, and meaſure ; other- 
wife called fungibles, gue fundtionem recipiunt. By this deſcription, 
pictures, horſes, jewels, are not fungibles ; for as their values differ 
in almoſt every individual, each muſt be rated by itſelf: but grain 
and coin are fungibles; becauſe one guinea, or one buſhel or boll of 
ſufficient merchantable wheat, preciſely ſupplies the place of another. 
It is true, that ſome ſubjects which are not of their nature fungible, 
are converted into fungibles, or held for ſuch, in the contract of ſteel- 
bow, explained /upr. 6. 2. l. 6. H 12.; which is undoubtedly a ſpecies 
of mutuum, the property of the ſteelbow goods being thereby tranſ- 
ferred to the tenant ; and yet thoſe goods conſiſt frequently, not only 
of corns, and other fungibles, but of horſes, cows, and moſt of the 
implements of tillage, But the reaſon of this ſpecialty is obvious. 
It would be a moſt unequal . bargain for the landlord, if the tenanc 
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ſhould have it in his power to diſcharge his obligation to him by the 
redelivery of the ſteelbow, horſes, carts, &c. after they had, by a uſe 
of perhaps a dozen or twenty years, been rendered quite unfit for 
ſervice. | 
: 19. The borrower, to whom the. property of the ſubject is tranfer- 
red, muſt alone ſuffer the loſs ariſing either from its deſtruction or 
from its deterioration, according to the rule, Res unaqueque perit ſus 
domino ; which is a rule ſo evidently eſtabliſhed in nature, that it ad- 
mits of no illuſtration. Hence, if the thing lent ſhall afterwards pe- 
riſh, or be damaged, the borrower, who is the domnus, continues 
bound to reſtore its value to the lender. Where the borrower fails 
to reſtore at the time and place agreed on, the eſtimation muſt be 
made according to the price the ſubjet would have given at that 
time and in thar place ; becauſe it would have been worth ſo much 
to the lender, had delivery been made in the terms of the contract. 
A debtor, therefore, in a quantity of wheat, who has not delivered it 
preciſely upon the day, and at the place prefixed, will not get free 
from his obligation, if the price of wheat ſhould afterwards fall, by 
offering to deliver the preciſe number of bolls borrowed : he muſt 
pay alſo the difference between the price which wheat gave at that 
day and place, and what it gives when he offers the delivery. If 
there be no time and place expreſſed in the contract, the general rule 
is, that the thing ſhould be valued according to the price it bears at 
the time and place at which the demand is made, becauſe it is then 
and there that the borrower ought to have delivered it, I. 22. De reb. 
cred. ; l. 3. De cond. tritic. The contract of mutuum is obligatory only 
on one part; the lender is ſubjected to no obligation: the only action 
therefore ariſing from it, is directed againſt the borrower, that he may 
reſtore as much as he borrowed, and of as good quality, together 
with the damage the lender may have ſuffered by the borrower fail- 
ang to perform at the time and place agreed on. 

20. Commodate is a ſpecies of loan, gratuitous on the part of the 
lender, by which the borrower is obliged to reſtore to him the ſame 
andividual ſubject which was lent, and not barely the equivalent, in 
the ſame condition it ſtood in at the time of the contract. Nothing can 
be the ſubject of this contract, but what may be uſed, without either 
its deſtruction or alienation, J. 3. f 6. Comm. the property, therefore, 
as it need not be transferred to the borrower, remains with the for- 
mer owner ; the uſe of it is the only right competent to the borrow- 
er; who, after that uſe, is bound to reſtore the ihm corpus of the 
Joan to the lender, & 2. Int. Quib. mod. re. Hence, if the thing lent in 
commodate periſh, or become worſe, while in the borrower's poſſeſ- 
ſion, the loſs falls on the lender in conſequence of his property, J. 18. 
pr. Comm. Yet where the blame is chargeable on the borrower, he 
muſt make up the loſs, J. 5. H 4. Comm. 

21. This diſtinction naturally introduces the queſtion, What degree 
of negligence throws the blame upon any party contracting, ſo as to 
make him liable for the damage ſuſtained by the other party ? This 
the Romans have ſettled by the following general rules. Where the 
contract is entered into for the benefit of both parties, each contractor 
is bound to employ a middle ſort of diligence, ſuch as a man of ordi- 
nary diſcretion uſes in his affairs; the oppoſite of which is called 
culpa levis, or ſimply culpa. Where only one of the parties is benefited 
by it, ſuch party is bound in that degree of diligence by which one 
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by the contract, is not accountable for any proper diligence ; he is 
liable only de dolo, vel lata culpa, i. e. for dole, J. 5.4 2. J. 18. pr. Comm.; 
or for groſs omiſſions, which the law conſtrues to be dole, J. 226. De 
verb. gn. Where one beſtows leſs care on the ſubject of any con- 
tract which requires an exuberant truſt, than he is known to employ 
in his own concerns, it is accounted dole, though the diligence he 
hath actually employed be as exact as a man of ordinary prudence 
would have uſed, J. 32. Depo/. Theſe equitable rules have been adopt- 
ed by us, and by moſt other civilized ſtates ; and agreeably thereto 
the borrower in commodate muſt be exactly careful of the ſubject 
lent, while in his poſſeſſion, fince he alone has the whole profit ariſing 
from the contract. Caſes are figured in the Roman law, where that 
contract may be formed for the ſole advantage of the lender; in all 
which the borrower is liable barely dc dolo, I. 5. Y 10. Comm. G.: but 
molt of the caſes there ſtated do not conſtitute the proper contract of 
commodate, which is always gratuitous on the part of the lender, 5 2, 
werſ. Commodata, Inf?, Dub, mod. re. 

22. The ſubject in commodate muſt be lent, either for a determi- 


nate time, or for a ſpecial uſe, which implies a reaſonable time for 


putting it to that uſe : it is not therefore in the lender's power to re- 
demand it arbitrarily from the borrower ; who is entitled to hold it 
till the time limited by the contract be elapſed, or the purpoſe of the 
loan be ſerved, J. 17. \ 3. Comm. But if he fail to reſtore it when he 
ought, or if he ſhall put it to another uſe, than that for which it was 
lent, and if after ſuch delay it thall periſh, even by mere accident, he 
is bound to pay the value; becauſe in this at leaſt he was to blame, 
that he did not reſtore the ſubject at the time fixed by the contract, 
or that he put it to an uſe to which he had no authority to apply it, 
J. 18. pr. Comm, 

23. The lender is bound to pay to the borrower a certain part of 
the expence diſburſed by him on the ſubject while it was in his 
hands. In this queſtion Mackenzie, Fg. H. 7. diſtinguithes between 
the conſiderable and inconſiderable expence; but it ought to be 
judged of, as it was in the Roman law, not from the extent, but from 
the nature of the diſburſements, If, for inſtance, one ſhall lend his 
horſe for a journey, the expence laid out by the borrower while he is 
travelling, for the horſe's maintenance, or getting him ſhod, muſt not 
be placed to the lender's account, becauſe that is a burden which na- 
turally attends the uſe of the horſe, J. 18. f 2. Comm. : but if he ſhould 
be ſeized with a diſtemper, the curing of which might coſt money to 
a farrier, that expence, becauſe it is caſual, muſt be replaced by the 
lender to the borrower. The lender is alſo liable to the borrower for 
the damage ariſing to him from the latent inſufficiency of the thing 
lent, if it was known to the lender, J. 18. F 3. or from his taking it 
back wrongfully from the borrower, before that uſe could be made of 
at for which it was lent, I. 17. f 3. Comm. 

24. The action competent to the lender againſt the borrower, for 
compelling him to the performance of his part of the contract, is cal- 
led actio directa commodats ; and that which is competent to the bor- 
rower, actio contraria. And it may be here obſerved, that in all con- 
tracts the ſtrongeſt obligation, or that which is eſſential to the con- 
tract, produces the direct action; and the weaker, which is only ac- 
cidental to it, produces the actio contraria; ſo called, becauſe it is de- 
ſigned to inforce the counter part of the eſſential obligation. Thus 
in the contract of commodate the reſtitution of the thing lent is quite 
eſſential, and to this the borrower is bound from the beginning un- 
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der certain qualifications: it is therefore productive of the direct ac- 
tion. The obligations on the lender are not eſſential to the contract, 
but ariſe from incidents which might never have happened; ſo that 
the contract may ſubſiſt without them. 

25. The contract of precarium is a gratuitous loan, in which the 
lender either gives the uſe of the ſubject in expreſs words, revocable 
at pleaſure, J. 1. pr. De prec.; or gives it in general terms, to be uſed 
by the borrower, without ſpecifying any determinate time os uſe, 
J. 2.4 3.1. 4. G4. cod. tit. In either caſe, it may be redemanded by 
the owner when he thinks fit; for no loan ought to be ſo interpreted 
as to give the borrower a more extenſive or ample right of uſe in the 
ſubject than the lender hath expreſſed. As a precarious loan may 
be recalled at the lender's pleaſure, even at a time that may prove 
hurtful to the borrower, the borrower 1s liable only de dolo, et culpa 
lata, J. 8. 3. 6. cod. tit. But after he is in mora, that is, if he retain 
the ſubject after it is redemanded, he is accountable for the ſlighteſt 
omiſſions, and even though the ſubject periſh by accident, d. $ 6. As 
a precarious loan 1s granted from a perſonal regard to the borrower 
* himſelf, it ceaſeth by his death, J. 12. 1. cod. tit. and conſequently 
His heir is obliged to account to the lender for the fruits of the ſubject 
during his poſſeſſion. One might alſo conclude, that it ought to ceaſe 
on the death of the lender, becauſe its continuance depends on his 
pleaſure, which muſt end with his life: yet it has obtained, that till 
the lender's heir redemand the ſubject, his conſent is preſumed for 
continuing the contract, d. I. 12.4 1. 

26. Depoſitation is a contract, by which one who has the cuſtody 
of a ſubject intruſted to him 1s obliged to reſtore it to the owner when 
demanded. He who intruſts is called the depoſitor, and the truſtee the 
depoſitary. This contract is alſo perfected re; for it is the delivery of 
the ſubject depoſited which founds the obligation upon the depoſitary 
to reſtore. The property of the thing depoſited remains with the de- 
poſitor; and therefore, if the thing be loſt, it is loſt to him. Depoſita- 
tion is a gratuitous contract on the part of the depoſitary. If any 
conſideration is to be given him for his pains in keeping it, the con- 
tract reſolves into a /ocatio operarum, |. 1. \ 8. Depeſ.. As the conſe- 
quence of this, the depoſitary is liable only de lata culpa, for groſs ne- 
- gligence, /. 20. cod. tit. ; but after the depoſite is demanded by the 
owner, the depoſitary is bound in the moſt exact diligence. Nay, if 
the ſubject ſhould periſh thereafter, though by mere misfortune, caſe 
Joriuito, he is liable for the value, J. 12. 3. eod. lit.; unleſs it ſhall ap- 
pear, that it would have alſo periſhed, or have had the ſame chances 
of periſhing, though it had been redelivered to the owner when he 
called for it, J. 14. H 1. cod. tit. Where a cheſt or other repoſitory un- 
der lock and key is depoſited, without delivering to the depoſitary the 
key, and ſhewing him the goods contained in it, he is anſwerable 
only for the repoſitory itſelf, and not for its contents, of which he 
could not be ſaid to have undertaken the charge, March 18. 1626, E. 
Caſjilis, And though the key ſhould be delivered to him, he ought to 
be liable only for the conſequences of groſs negle& or omiſſion, ac- 
cording to the rule of diligence already explained. Where a ſubject 
is committed to the keeping of two or more depoſitaries, each of them 
is liable for the whole, or in ſolidum, I. 1. & 43. Depoſ. 

27. By this contract, the depoſitary is bound to reſtore the ſubject 
to the depofitor cum omni cauſa, with all its fruits and acceſſories, 
which obligation is inforced by the a&#io direfa : but if a third party 
ſhall claim the property of it, the depoſitary ought to hold it in his 
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actio contraria of depoſitation is competent to the depoſitary, that the 
owner, for whoſe ſole benefit the depoſite was made, may indemnify 
him of all the loſs he has ſuſtained through occaſion of the contract, 
and reimburſe him of the whole expence laid out by him on the ſub. 
ject while it was in his cuſtody. The ſpecial engagement under 
which the depoſitary lies, to redeliver the depoſite when called for, and 
the exaberant truſt implied in that contract, were by the Roman law 
ſo interpreted, as to exclude all right of retaining the ſubject towards 
the payment or ſecurity of any debt that might be due by the depoſi- 
tor to himſelf, J. 11. C. Dep. And indeed, where the ground of ſuch 
debt has no relation to the depoſite, which was perhaps the only caſe 
the Roman lawyer had in his eye, the practice of Scotland is agree- 
able to this doctrine, Fount. Feb. 23. 1697, Scot ; July 16. 1709, Cred. 
of Steuart, But where the claim ariſes from the depoſitary's damage, 
or from the expence diſburſed by him on the ſubject, the depoſitary, 
who has undertaken the office gratuitouily, may retam that ſubject 
till he be fully indemnified, Feb. 18. 1602, E. Bedford. If, on the de- 
politary's death, his heir, ignorant of the depoſite, and believing him - 
ſelf true owner of the ſubject, fell it bona fide, he is accountable to the 
depoſitor only for the price he received, though that ihould be leſs 
than its true value; and if he has not yet received the price, he will 
be diſcharged of his obligation, by aſſigning the price to the depoſitor, 
J. 1. H 47. J. 2. Depſ. The Roman lawyer applies this doctrine allo to 
the contract of commodate. 

28. There are ſeveral ſpecial kinds of depoſite which deſerve our 
particular notice, in ſo far as they differ in their nature from the 
common contract now explained. By an edict of the Roman Pretor, 
called Naute, canpones, flabularn, which is with ſome variations adopt- 
ed into the law of Scotland, an obligation is induced, by a traveller's 
entering into an inn, ſhip, or ſtable, and there depoſiting his goods, 
or putting up his horſes, by which the innkeeper, ſhipmaſter, or 
ſtabler, is bound to preſerve for the owner whatever is intruſted to 
his care. This obligation is formed by the law itſelf; for the bare 
act of receiving the goods lays them under it without covenant, 
J. 1. F 8. Maut. caup. It is limited to what is done in the thip, inn, 
or ſtable; for if the goods be ſtolen or damaged after they are car- 
ried off from thence, and ſo no longer under the depoſitor's eye, he 
is not accountable, J. 7. pr. cod. tit. But till then he mult uſe exact 
diligence ; and is anſwerable, not only for his own facts, and thoſe 
of his ſervants, d. JI. 7. pr. which is an obligation implied in the ex- 
erciſe of theſe employments, but for the facts of the other gueſts and 
pallengers, d. I. 1. § 8. Nay, it would ſeem that the ſhipmaſter is 
bound to make up the damage ariſing to the owner of the goods from 
unſkilful ſtowage, or their being loaded upon the ſhip's deck with- 
out his conſent; Laws of Wi/by, art. 23.; Ordon, de Louis XIV. c. 16. 

11.; and that the maſter is alſo accountable for the condition of 
his ſhip, and the ſkill of himſelf and his crew. If therefore the ſhip 
{ſhould be crazy, or unſkilfully navigated, or if the maſter ſhould fail 
up a river without a pilot, where pilots are ordinarily employed, and 
if through that omiſſion any goods belonging to freighters or paſſen- 
gers ſhould be loſt or rendered uſeleſs, he would be chargeable with 
the conſequences, In theſe caſes, a certain degree of blame may be 
1mputed to the maſter ; and the law is expreſs, that if the goods pe- 
riſh, even without his fault, he is liable, unleſs the loſs has happen- 


ed damno fatali, by an accident which could be neither foreſeen nor 
withſtood ; 


Dy" 
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withſtood; if, ex. gr. they have been loſt by ſtorm, or carried off for- 
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Ti 


cibly by pirates or houſe-breakers, I. 3. H f. cod. tit. The engagements 


thus formed are grounded entirely on poſitive inſtitution; and ſtrike 
againſt common rules, by which depoſitaries are bound only for 
themſelves and ſervants, and are liable in no more than a middle de- 
gree of diligence: but the ſecurity of travellers againſt the frequent 
thefts committed by that ſet of men and their aſſociates, forced the 
Romans upon this edict, ad reprimendum improbitatem hoc genus homi- 
num, d. l. 3. H 1. | 

29. The extent of the damage may be aſcertained againſt the inn- 
keeper, &c. by the oath in litem of the party ſuffering, Dec. 4. 1661, 
White, Yet this oath will not be admitted, upon his allegation that 
money was taken out of his pocket or trunk while he continued in 
the inn, unleſs it ſhall appear in proof, that his clothes have been 
carried away, or that the trunk has been unlocked, or otherwiſe broke 
open; ſee June 5. 1707, Brower. This edict is, by the uſage of Scot- 
land, extended to vintners in boroughs, though they be not innkeep- 
ers, Fount. Feb. 17. 1687, Maſter of Forbes; and to houſcholders who 
take in lodgers, Fount. July 5. 1694, May; and would poſſibly, from 
the parity of reaſon, be alto applied againſt carriers. Not only maſ- 
ters of ſhips are included under it, but their exercitores or employers, 
whether they be themfelves the owners, or have freighted the ſhip 
from the owner, J. 1. F 2. cod. lit.; not indeed in lidum, but each for 
the ſhare or intereſt he hath in the ſhip, J. 7. 5. end. tit, And by a 
ftatute, 7* Geo, II. c. 15. owners of ſhips are no farther bound for em- 
bezzlement by the maſter or crew, without their knowledge, than to 
the amount of the value of the ſhip, and the freight due upon that 
voyage in the courſe of which the goods were embezzled. By the 
| preſent cuſtom of trading nations, no goods brought into a ſhip fall 
under this edit, unleſs they have been delivered to the maſter or 
mate, or have been entered into the {hip-books, or ſpecified in the 
bills of lading. | 

30. Sequeſtration is like wiſe a kind of depofite, by which a ſubject 
laid claim to by two or more different competitors, is depoſited in 
the hands of a neutral perſon, to be delivered to him who ſhall be 
declared to have the beſt right to it. Sequeſtration of lands hath been 
already conſidered. Moveables may be alſo ſequeſtrated, either by the 
conſent of parties, or by the order of a judge. The firſt is ſtyled a 
valuntary, the other, a judicial ſequeſtration, In this, ſequeſtration 
differs from a common depoſite, that it is not a gratuitous office, eſpe- 
cially if it be undertaken by the warrant of a judge, in which caſe a 
falary to the ſequeſtree for his trouble is either expreſſed or implied. 
Since therefore he reaps a benefit by the contract, as well as the 
claimants upon the ſubject, he cannot, like a common depoſitary, 
throw up his office at pleaſure ; and, for the ſame reaſon, he is hable 
in a middle degree of diligence. 

31. Conſignation of money is a ſpecies of ſequeſtration, by which 
a ſum that is claimed by different competitors is conſigned or depo- 
ſited in the hands of a neutral perfon, to be delivered up by him to 
that claimant to whom it ſhall be adjudged by decree. An inſtance 
of a conventional conſignation has been already given, in the caſe of 
wadſets, where the conſignatary is named by the parties. Legal con- 
ſignations are moſt frequently made in ſuſpenſions of a charge, in 
which the validity of the debt demanded is called in queſtion by the 
debtor who ſuſpends, and who is ſometimes laid under the neceſſity 


of conſigning the ſum charged for, till the iſſue of the ſuſpenſion. 
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Book III. The riſk or periculum of the conſigned money lies on the conſigner, in 


Truſt. 


Plcdge. 


the following caſes:: Firft, If he had no good reaſon to conſign; if, 
ex. gr. the reverſer in a wadſet conſigns, without being ready to per- 
form his part of the contract; for in ſuch caſe the wadſetter cannot 
in equity be compelled to accept of the conſigned money. 240, If 
the conſignation hath been irregular ; if, for inſtance, the order of re- 


demption has not been duly uſed, or if part only of the ſums due 


have been conſigned. 3dly, The conſignation is upon the conſigner's 
Tiſk, if he has not choſen a proper perſon for conſignatary. All are 
proper conſignataries, who are either authoriſed by law, or named by 


the parties. If therefore conſignation be made by a ſuſpender to the 


clerk of the bills, Feb. 15. 1673, Mowat, or by a judicial purchaſer 
to the magiſtrates of Edinburgh, in the terms of act 1695, c. 6. or by 
a reverſer to the perſon named in the wadſet- right, the conſigner can- 
not ſuffer on account of an improper choice. Where no conſignatary 


is named in the contract of wadſet, the conſignation ought to be made, 


either to one of entire credit, or whoſe public office ſcems to authoriſe 
him to receive conſigned money, as the clerk of the bills, or a clerk 
of ſeſſion, at leaſt if his credit be not ſuſpcted. If, on the other 


hand, the debtor has juſt ground for conſigning, and if the conſigna- 


tion has been uſed regularly, and made to a proper conſignatary, the 
loſs ariſing from the conſignatary's ſupervening bankruptcy muſt 
fall on the wadſetter, ſeller, or other creditor, who ought to have 
prevented the conſignation by accepting the money offered to him, 
J. 19. C. De uſur.; July 28. 1665, Scot, The fee due to the conſig- 
natary ought alſo, in this caſe, ro be charged on the creditor, who, 
by his groundleſs refuſal of the money, hath made the conſignation 
neceſſary, It is the office of a conſignatary to keep the ſum configned 
in ſafe cuſtody till it be called for: if therefore, in the view of gain to 
himſelf, he-ſhall put it out at intereſt, the debtor's bankruptcy, though 
at the time of borrowing he had been of the moſt undoubted credit, 
mult be charged to his account. But the intereſt ariſing from the 
loan of conſigned money, can in no caſe be claimed by the conſigner: 
for money is conſigned, not to raiſe any annual profit to the conſign- 
er, but merciy for cuſtody ; and as the conſignatary runs the whole 
riſk, he is, on the other part, entitled to all the profits, Br. MS, July 
20. 1716, Barclay. ; | 

32. A truſt is alſo of the nature of depoſitation, by which a pro- 
prietor transfers to another the property of the ſubject intruſted, not 
that it ſhould remain with him, but that it may be applied to certain 
uſes for the behoof of a third party. As truſt-deeds were frequently 
granted in the form of abſolute rights, without any defeaſance or 
back- bond from the truſtee, preſumptions, and the teſtimony of wit- 
neſſes, were in ſpecial cafes admitted againſt the truſtee, or his heir, 
in proof of the truſt, Feb, 22. 1665, Viſc. Ring flon ; Jan. 12. 1666, 
Exec. of Stevenſon ; but fingular ſucceſſors acquiring from the truſtee 
were ſecure. To prevent the many law-ſuits purſued on this queſtion, 
it was enacted, by 1696, c. 25. that no action for declaring a truſt 
ſhould be received, except upon the oath of the truſtee, or a declara- 
tion ſigned by him acknowledging it. Since which time, truſt-deeds 
have been ſeldom granted, without either a clauſe in the deed ex- 
Preſſing the uſes, or a back- bond by the truſtee declaring them. | 

33. Pignus, or pledge, ſometimes denotes the ſubject pledged, and 
ſometimes the contract of impignoration. This contract, when op- 
poſed to a right of wadſet, or of an heritable pledge, is that by which 


a debtor puts into the hands of his creditor a moveable ſubject, in 
85 ſecurity 
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ſouriry of the debt, to be redelivered upon payment. As it is en- 


tered into for the benefit both of the giver and receiver, the one be- 


ing concerned to get money, and the other to lay out a ſum upon 
goed ſecurity, the creditor who receives the pledge is liable in the 
middle degree of diligence for preſerving it; preftat culpam levem. 
Becauſe the ſpecial ſubject pledged continues the debtor's property, 
therefore if it periſhes during the impignoration, it periſhes to the 
debtor, according to the rule {tated above, d 20. The creditor is en- 
titled to an action againſt the debtor for the recovery of the expences 
which he has diſburſed profitably on the ſubject while in his hands, 
J. 25. De pign. af. The pafum legis commiſſoriæ in moveable pledges, 
has no ſtronger effects than in wadſets of land, as to which fee b. 2. 
2.8.4 14.; and the ſame equity of redemption is indulged to the 
debtor in both caſes, By the Roman law, a creditor whoſe debt was 
ſecured by a pledge, might, after intimation made to the debtor, ſell 
it, if the power of ſelling was not expreſsly denied to the creditor ; 
and even where it was, the creditor might ſell it for his payment af- 
ter three intimations, J. 4. ed. lit.; ſuch prohibition being accounts 
ed in ſome degree deſtructive of the nature and intention of the con- 
tract. But, by the uſage of Scotland, moveables pledged cannot be 
ſold without the order of a judge, more than lands hypothecated for 
a debt. Some creditors have attempted to make a pledge effectual 
for their payment, by aſſigning the debt to a truſtee ; who, upon that 
conveyance, may arreſt the pledge in the hand of his cedent, the ori- 
ginal creditor, and then purſue a forthcoming againſt him. But in 
this way the original creditor may, by a prior arreſtment of the pledge 
uſed by another creditor, loſe his right of impignoration; which, 
from the nature of all real contracts, cannot ſubſiſt but where he 
who is in the right of the debt is alſo in poſſeſſion of the pledge. 
The leaſt exceptionable method for the creditor is, to apply to the 
Judge-ordinary for a warrant to diſpoſe of the pledge by a public 
ſale, to which ſale the debtor muſt be made a party. As in a pledge 
of moveables the creditor who quits the poſſeſſion of the ſubject loſes 
the real right he had upon it, ſo a creditor ſecured on land, by in- 
feftment upon his bond, or other ground of debt, if he gives up his 
old bond, which made part of his real ſecurity, and accepts of a new, 
loſes the jus pignoris he had upon the land: neither will the ignorantia 
juris avail ſuch creditor, though he ſhould be a foreigner, and ſo pre- 
ſumed unacquainted with the laws of this country ; for no equity 
can revive a real right once loſt, New Coll, i. 16. The right of re- 
tention, which bears a near reſemblance to pledge, is to be explained 
below, f. 4. H 20, 21. 

34. A tacit hypothec is a ſpecies of pledge, conſtituted without 
paction, in which the debtor himſelf retains the poſſeſſion of the ſub- 
Jet impignorated ; vid. ſupr. b. 2. t. 6. F 56. The Romans admitted a 
variety of tacit or legal hypothecs upon moveables, moſt of which we 
have rejected, becauſe the impignoration of moveable goods, with- 
out their delivery to the creditor, cannot but prove a heavy weight 
on the free currency of trade, it being impracticable to keep a record 
for moveables, by which purchaſers may be aſcertained of their dan- 
ger. But upon this very account, the encouragement of trade, we 
have adopted into our law ſeveral tacit hypothecs relating to naviga- 
tion, that are generally received by commercial ſtates. Thus mari- 
ners may not only recover their wages by a perſonal action againſt 
the owners of the ſhip with whom they contract, but they have a 
tacit hypothec, for ſecurity of theſe wages, upon the freight which 

Vol. II. 54 is 
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Boos IN. ig due by the merchant to the owners, Fan. 6. 1708, Sands, Thus 

H alſo the owners of a ſhip are ſecured in their freight, not only by the 
merchant's perſonal obligation, but by an hypothec on the cargo 
which belongs to that merchant, Hume, Dec. 1683, Mere. Creditors 
who lent their money towards the building or fitting out a ſhip, 
though they had, by the Roman law, no hypothec upon the ſhip, 
unleſs it was conſtituted by paction, were nevertheleſs preferable up- 
on it to all the creditors except the fiſk, J. 26. 34. De reb. aud, jud. 
By onr cuſtoms, the repairers of a ſhip have an hypothec upon the 
ſhip, in ſecurity of the expence of reparation, Nv. 16. 1711, Watſon ; 
New Coll. iii. 28. 3 which is introduced ex necef/itate, hecauſe without 
it the ſhip would be frequently diſabled from proſecuting her voyage, 
as no ſhipmaſter can be preſumed to have perſonal credit at every 
port where he may be forced to put in“: but there is no ſuch ne- 
ceſſity for an hypothec in favour of the builder of a ſhip, Kames, 68. 
The expence of repairing houſes within borough, when it is autho- 
riſed by a warrant of the dean of guild, is ſecured by an hypothec 
on the houſe repaired, ze urbs rums deformetur : but he who repairs 
without ſuch warrant, and relies on the faith of his employer, hath 
no ſecurity on the ſubject itſelf, Home, 3.; New Coll. ii. 86. 

Innominate 35. To conclude the doctrine of real contracts, it may be obſerved, 

contract. that there is a great variety of them, effectual both by the Roman 
law and ours, which, becauſe they have not been diſtinguiſhed by 
ſpecial names, are ſtyled innominatce. Theſe are by civilians reduced 
into four general heads; do ut des, do ut facias, facio ut des, facis ut 
facias, In all innominate contracts, ſomething muſt have been ac- 
tually given or performed by one of the contractors, in order to form 
the contract. If the agreement was barely dabo ut des, that certain 

things ſhould be afterwards given or performed, it reſolved into a 
ſimple convention, or nudum pactum, which, it has already been ob- 
ſerved, produced no action by that law. The party who gave or 
performed, had an option, either to reſile from the contract, or to 
ſue the other party for performance, by an action preſcriptis werbis. 
By our law, all contracts, even innominate, are equally obligatory 
on both parties from the date, ſo that neither party can reſile, even 
though the one has, and the other has not performed his part of the 


contract. 


.. 


Of Obligations by Word and by Writing. 


wot _ E now proceed, according to the order of the Roman law, to 
3 explain the nature of contracts perfected by word, which is 


abe verborum the ſecond branch of the diviſion of contracts ſtated in the preceding 
3 ofthe title, $ 17. Though, by that law, the greateſt part both of real and 
conſenſual contracts might be formed verbally, yet neither of them 

tell under the appellation of contracts perfected verbis in the ſenſe of 

the Roman law, but conſtituted different branches of the ſame gene- 

| | ral 


A ropery company who had furniſhed ropes for a ſhip, in a competition of the creditors of the 
2 were found to have a right of hypothec on the ſhip for their payment, Dicht. vol. ili. voce 
ypothec, p. 171. | | 
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ral diviſion of contracts, and are accordingly explained under different Tx. II. 
titles. The only contract of the Romans, that can be properly {aid to 
be perfected verbis, was their verborum obligatio, to the forming of 
which it behoved both parties to utter certain verba /olennia, or words 
of ſtyle. All other verbal obligations, in which that preciſe form of 
words was neglected, were accounted nuda pacta. As there is nothing 
in the law of Scotland analogous to the verborum obligatio, we may, 
without impropriety, apply the appellation of verbal obligations 
to ſuch as have no ſpecial name to diſtinguiſh them by. Of this 
kind are, fel, promiſes, where nothing is to be given or pertormed but 
upon one part, and which are therefore always gratuitous z 2dly, verbal 
agreements, (ſo called in contradiſtinction to promiſes), which require 
the intervention of two different perſons at leaſt, who come under mu- 
tual obligations to one another; for theſe two are in this manner 
diſtinguiſhed by the Roman law, J. 3. De pollicit. where pada or verbal 
agreements are ſaid to be formed by the mutual conſent of two per- 
ſons, but promiſes to be the ſole act of the promiſer; and they differ 
chiefly in the different manners of proof which are required by the 
uſage of Scotland to ſupport them, explained below, 6. 4. f. 2. H 20. 
The effect given by our law to verbal obligations is, by Stair, 6. 1. 
1. 10. { 7. aſcribed to an act of ſederunt, Nov. 27. 1592, which, as he 
recites it, declares all pactions and promiſes to be etfectual: but that 
act ſays no more than that all irritant clauſes in contracts, inſeſtments, 
bonds, and other writings, ſhall be judged of, preciſely according to the words 
and meaning of the ſaid clauſes, without the leaſt mention of pactions or 
promiſes. The obvious reaſon why all verbal agreements and pro- | 
miſes muſt be obligatory, in every nation where no ſpecial exception 
is made by poſitive inſtitution, is, that by a common rule of law, 
every agreement in a lawful matter, though conſtituted only verbally, 
induces a full or proper obligation, ; 

2. From this general rule, That every lawful agreement, even ver- All agree- 
bal, is obligatory, the cuſtom of Scotland has excepted all obligations — 
relating to heritable rights, which are utterly ineffectual if they are rights, muſt 
barely verbal: for in the tranſmiſſion of heritage, which is juſtly ac- * perfected 
counted of the greateſt importance to ſociety, parties are not to be 7 - 
catched by raſh expreſſions, but continue free, till they have diſcover- 
ed their deliberate and final reſolution concerning it by writing. This 
exception therefore takes place in obligations concerning land- rights, 
firſt, where the obligation ariſes from the contract of ſale, in conſide- 
ration of a price to be paid; notwithſtanding that ſale, being a con- 
ſenſual contract, may, when the ſubject is moveable, be perfected 
without writing. It holds, 2dly, even where the heritable right is 
only temporary, as in a leaſe, which, when conſtituted without wri- 
ting, hath no force but for one year, though the parties ſhould have 
verbally agreed, that it was to laſt for a number of years, Durie, July 
15. 1637, Nene; and though the tenant ſhould, in conſequence of the 
bargain, have entered into, and continued in the poſſeſſion of the farm 
for two years, Durie, July 16. 1636, Keith. Zaly, No verbal agreement 
in relation to heritage is binding, though it ſhould be referred to the 
oath of the party himſelf, that he had agreed to it; for fo long as 
writing 18 not adhibited, both parties are conſidered to have a right 
of reſiling, as from an unfiniſhed bargain. 4bly, Where an agree- 
ment concerning heritage is executed in the form of mutual miſſives, 
both miſſives muſt be probative; otherwiſe either party may reſile, as 
in the caſe of an incomplete minute or contract; and of conſequence 
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a written offer verbally accepted may be reſiled from, St. ö. 1. f. 10. 
$ 3. & 9. ; M Gul. iii. 242 

3. The right competent to a party to reſile from a bargain concern- 
ing land, before he has bound himſelf by writing, is called in our 
law locus penitentie ; and it obtains, though one of the parties had 
written to the other, that he was not to pals from the bargain ; be- 
cauſe theſe words ſerve merely to expreis his preſent intention, and 
at the ſame time cannot poſhbly bind him to whom the miffive is di- 
rected, Jan. 28. 1663, Montgomery. I, after a verbal agreement about 
the purchaſe of lands, part of the price ſhould be paid by the pur- 
chaſer, the interventus rei, the actual payment of money, creates a va- 


lid obligation, and gives a beginning to the contract of ſale, which 


Writing ne- 
ceſſary when 
It is a condi- 


tion of the 


contract. 


Difference 
between the 
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Romans and 
our written 


obligations. 


leaves no room for reſiling, Fount. Dec. 23. 1697, Laury. And in ge- 
neral, wherever res non eff integra, the locus pænitentiæ is excluded, 
July 23. 1674, E. Kinghorn ; Dec. 1. 1074, Coden; Fount. Dec. 5. 1699, 
Thomſon f. As freedom from obligation is . favourable, therefore in 
bargains called Iiberatoria, by which a real right is either paſſed from 
or reſtricted, there is no [cvs penitcntie, though the agreement be 
barely verbal, as in the caſe of an aunualrenter who has agreed ver- 
bally to reſtrict an univerſal infeftment which he had over a debtor's 
whole eſtate, to a certain part of his lands; fee Feb. 8. 1666, Ker. 
And indeed the purpoſe of thoſe agreements is, not to form any new 
obligation, bur either to extinguith an old one, or to bring it within 
narrower bounds. . 

4. Writing is alſo required in all bargains where it is a ſpecial con- 
dition, or pars cantractus, that they ſhould be reduced into writing; 
for there, both parties, by the expreſs tenor of the agreement, reſerve 
a right of refiling until writing be adhibited, Jan. 12. 1676, Campbell, 
Dif, vol. 3. p. 223. Wallace. Teſtaments, or laſt wills, muſt be, in 
like manner, committed to writing; fee below, f. 9. 5. 7. 

5. Contracts perfeQed literis, or by writing, make the third branch 
of the Roman diviſion. Their obhgatio iterarum was conſtituted by a 
writing, in which the granter acknowledged that he had received a 
ſum of money, and bound himſelf to repay it to the creditor : and 
becauſe thoſe obligations were frequently granted /pe numerandæ pecu- 
nie, the granter might elide the creditor's demand, by putting in a 
plea within two years from the date of the obligation, that he truly 
received no money, called exceptio non numerate pecuniz, unleſs the 
creditor brought a poſitive proof that it was paid ro the debtor. By 
the uſage of Scotland, all written obligations, and particularly bonds 
for ſums of money, are founded on prior contracts, and ſo have a cauſe 

antecedent 


This point ſeems now to be fixed. In a late caſe, Mackenzie and Lawſon contra Park, Nov. 
15. 1764, one of the parties having wrote and ſubſcribed an offer to purchaſe an heritable ſubject 
From the other, upon certain terms, and the other having ſubſcribed a written acceptance, and like- 
wiſe ſubſcribed the offer, but neither of which was holograph of him, or formally atteſted, though 
there were witneſſes preſent and ſigning; and this party having afterwards reſiled, the court of ſel- 
Zion, in a proceſs againſt him for implement, “ found the miſſive and acceptance not probative, and 
therefore aſſoilzied the defender; and this although he did not deny his ſubſcription ; as the 
court thought that writiog was eſſential, and that the want of legal ſolemnities could not he ſupplied 
by his acknowledgment. A ſimilar judgment was given in the caſe of Biſſet contra Stewart, in 
1765. l 


The deciſion, New Coll. ii. 197. does not ſeem contrary ; as the writing there granted did 
not import an offer requiring acceptance, but an expreſs obligation to diſpone; and beſides, matters 
were not entire when he afterwards reſiled. The caſe, Kames, Rem. Dec. 98. appears to have 
been of the ſame nature. x | 


+ The rule by which it is to be judged an res fit integra, is this: Wherever any thing has happen- 
ed on the faith of the agreement, which cannot be re and parties put in the ſame fituation as 
before, then it is underſtood, guod res non g integra, and there is no longer locus penitentia, Kill. 
doc. Locus Pænitentiæ, No. I. 5 8 
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antecedent to and diſtin from the obligations themſelves, and are 
therefore effectual from their dates. By the uſual ſtyle of bonds, the 
debtor renounces the exception of not numerated money ; which clauſe 
hath been firſt introduced, from an apprehenſion, that without it that 
exception would be admitted in our law, as it was in the Roman: but 
it is merely a clauſe of ſtyle, which takes nothing from the force or 
effe of the obligation. 1 

6. All obligations reduced into writing, though grounded on con- 
tracts which are effectual without writing, require, by the law of 
Scotland, certain ſolemnities to give them legal effects, which it is 
neceſſary to explain at ſome length. On this head it may be premi- 
ſed, that, in every deed, the parties to it, the granter and the grantee, 
muſt not only be mentioned by their names, but deſigned by proper 
additions; not barely as a ſolemnity, but becauſe no deed can have 
effect, unleſs the parties be to deſcribed in it as to be diſtinguiſhed from 
all others. And as this is the only purpoſe of thoſe deſignations or ad- 
ditions, the deed will be ſupported if they be ſuch as ſufficiently mark 
out who the parties are, (/i conſtet de perſona), in whatever way they 
may be expreſſed, Dec. 22. 1710, Dickſon. Bonds, however, were, by 
our former practice, frequently executed, without filling up the name 
of the creditor. Theſe got the name of blank bonds, and paſſed from 
hand to hand, like notes payable to the bearer. They were intro- 
duced under pretence of ſhunning the trouble and expence of convey- 
ances. They had the effect to cut off from the debtor any ground of 
compenſation he might have pleaded againſt the bearer, upon debts 
due to himſelf, by him to whom he firſt delivered the bond, Feb. 27. 
1668, Henderſon : and they were looked on with an unfavourable eye, 
even while they had the countenance of law ; becauſe though the poſ- 
ſeſſor of a blank bond ſhould be known, yet as it was in his power to 
transfer it to another, barely by delivering it, his creditors could not, 
by any diligence, ſecure the ſum for their payment. All deeds, there- 
fore, in which the creditor's name 1s left blank, are now declared null, 
as covers to fraud, by 1696, c. 25. But as the nullity in this act 
ſtrikes only againſt writings which are both ſubſcribed and delivered 
blank in the creditor's name, bonds and other deeds are ſuſtained by 
our practice, though it ſhould appear from ocular inſpection, that the 
creditor's name was not inferted by the writer of the deed, if evidence 
be not brought that the deed was delivered before filling up the blank, 
June 18. 1746, Sinclair; July 23. 1746, Ruddiman. From this ſtatute 
are excepted the notes of trading companies, and the indorſations of 
bills. 
7. Anciently, when writing was little uſed, except either by the 
clergy, or by perſons bred to the ſtudy of law, or of ſecurities, deeds 
were never ſubſcribed by the granter ; the appending of his ſeal to 
them was a full proof of his conſent, without ſubſcription, Reg. Maj. 
J. 3. c. 3.; and even without witneſſes to the ſealing. For though we 
learn, both from Reg. Maj. J. 2. c. 38. F 1. ; from Craig, lib. 2. diæg. 2. 
{ 17.; and from ſeveral of the moſt ancient writings yet extant, that 
witneſſes were generally called to the ſealing in our earlieſt times; 
that ſolemnity was not judged eſſential by the Court of Seſſion, March 
11. 1630, T. of Edinburgh, To prevent the frauds frequently prac- 
tiſed by the counterfeiting of ſeals, and by the appending of one's 
ſeal after his death to falſe deeds, it was enacted, by 1540, c. 117. 
That no faith ſhould be given to any writing under a ſeal, without 
the ſubſcription of him who owed it, and witneſſes; and if the granter 
could not write, a notary was to ſubſcribe for him, But ſtill the 

Vol. II. 6A ſealing 


459 


Tar. II. 
ON” > a 


Solemnitiesof 
written obli- 
gations by 
our law. 


Blank bonds. 


Sealing of 
deeds. 


Subſcription 


by the party 
or by a nota- 


ry for him. 


460 An Inſtitute of the Law of ScorLanp. 


Book III. ſealing of deeds continued neceſſary: it was expreſsly required as a 
ſolemnity by 1579, c. 80. and was only diſpenſed with in the caſe of 
deeds which contained a clauſe of regiſtration, by Aug. 1584, c. 4. 
Yet ſoon after the laſt-quoted act, it fell quite into diſuſe. As the ſta- 
tute 1540 preſcribed no plain rules about inſerting the names and de- 
ſignations of the witneſſes in the deed, or about their ſubſcribing as 
witneſſes, the ſubſequent practice was far from uniform. In a few 
inſtances, the witneſſes ſubjoined their ſubſcriptions to the deed, 
without having their names inſerted in the body of it; and more fre- 
quently their names were inſerted without their ſubſcribing. But this 
laſt practice affording no degree of evidence, that the witneſſes inſert- 
ed were truly preſent at the granter's ſubſcription, ſince it was in the 
power of the writer, even where the deed was truly ſigned remotis teſti- 
bus, to name any perſons whom he pleaſed as witneſſes, this inaccu= 7 
racy was rectified by two poſterior ſtatutes; by 1579, c. 80. more im- 
perfectly; and afterwards fully, by 1681, c. 5.; vid. injr. F11.& 13, 
Signing by 8. Mackenzie, & 4. H. f. affirms, that where the granter is in uſe to 
f 1 or by ſign by two initial letters, i. e. by the firſt letters of his name and ſur- 
name, ſuch ſubſcription ought to be ſuſtained. But it 1s ſeldom ad- 
mitted as a ground ſufficient by itſelf for ſupporting a ſubſcription 
by initials, that the granter uſually ſigned in that way; a proof by 
the inſtrumentary witneſſes is alſo required, that the granter did ae 
facto ſign the deed under challenge, June 21. 1681, Cuts; at leaſt a 
proof of this is judged neceſſary, if the deed be queſtioned during the 
life of the inſtrumentary witneſſes, Harc. 894; July 1729, Thomſon. 
And, ſetting aſide authority, the admitting of initials in place of a 
full ſubſcription, in any caſe, ſeems to be contrary to both the words 
and the ſpirit of the ſtatute; the words, for one cannot be ſaid to write 
who is only taught to ſcrawl a couple of letters; and the ſpirit of it, 
for that doctrine would open a wide door to fraud, as the ſigning by 
initials is much eaſier counterfeited than a full proper ſubſcription. 
Theſe reaſons ſtrike with ſtill greater force againſt a ſubſcription by 
a croſs or mark, which bears not the leaſt reſemblance to any let- 
ter in the ſabſcriber's name. 
In deeds of 9. As a farther guard againſt falſchood, it was provided by 1579, 
> "09a c. 80. That all deeds importing heritable title, or other obligations of 
granter can- great importance, ſhould be ſubſcribed or ſealed by the granter, if he 
not ſign, tuo could ſubſcribe; or otherwiſe by two notaries, before four witneſſes, 
gon lor mult denominated by their dwelling-houſes, or by ſome other diſtinguiſh= 


ſign for him * K a 
before four ing characters. The two notaries mult ſign for the granter unico con- 


witneſſes. fextu, at the ſame time and place; for as they ſubſcribe at the deſire 
and in the name of a ſingle perſon, the two ſubſcriptions are account- 
ed in law one individual act, March 20. 1633, Cow. And as a conſe- 
quence of this, all the four witneſſes muſt atteſt the ſubſcriptions of 
both notaries, Dec. 24. 1709, Anderſon; Dec. 27. 1711, White, The at- 
teſtation or doquet of the notaries muſt expreſs the ſpecial fact, that 
the granter authoriſed them to ſign; nor can this omiſſion be ſupplied 
by mentioning it in the body of the deed, Falc. June 18. 1745, Burrel. 

What under. 10. By obligations of great importance in this act, are underſtood 

ſtood by obli- TT © . . . 

gations of im. obligations granted for a ſum or ſubject exceeding in value L. 1000 

portance in Scots; for ſo the expreſſion hath been uniformly explained by deci- 

this ſenſe. ſions. A deed which, without laying any new obligation upon the 
granter, is executed merely in corroboration or ſatisfaction of a for- 
mer, is not deemed a writing of importance, though the firſt obliga- 
tion ſhould have exceeded that ſum, Gosf. Dec. 13. 1671, Fack. The 
importance of the deed muſt be determined, with reſpect to the debtor 
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in it who comes under the obligation: a deed, therefore, by which 
the granter is obliged to pay a ſum exceeding L. 100 to ſeveral of his 
creditors, falls under the act, though not any one of thoſe creditors 
ſhould be entitled to ſo high a ſum, Dirl. 135.; for it is but one obli- 
gation in regard of the debtor. In an obligation which is in its na- 
ture diviſible, ex. gr. a bond for a ſum of money, the ſubſcription of 
one notary is ſufficient, though the ſum ſhould be above L. 100, if 
the creditor ſhall reſtrict his claim to the L. 100, Dec. 19. 1629, Elliot. 
But an indiviſible obligation, ex. gr. for the performance of a fact, 
which may be the ground of a claim exceeding L. 100, is incapable 
of ſuch a reſtriction. Yet the damage ariſing to the party from the 
non- performance is, in this caſe, diviſible; and therefore the party 
who has not fulfilled his obligation, may be condemned in damages 
to the extent of L. 100, New Cl, ii. 113. Though by the act for- 
merly cited, 1540, witneſſes were to atteſt every deed without excep- 
tion; yet, fince this laſt act 1579, they have been ſeldom called to 
obligations for leſs than L. 100. | 

11. Though the words of the act 1579, in fo far as relates to the 


deſignation of the witnefles, ſeem, if ſtrictly taken, to be limited to 


the caſe where the party cannot write, it can hardly be doubted, but 
that the law intended it ſhould reach to all deeds, even where the 
granter ſigned by himſelf. The words are capable of that conſtruc- 
tion; and if they were to be expounded otherwiſe, the enactment, as 
to the firſt branch of the ſtatute, would have been but an unneceſſary, 
and indeed an imperfect repetition of what had been before enacted 
by the act 1540. According to this plain intendment of the ſtatute, 
the witneſſes were, by the common practice ſubſequent to it, ſpecially 
deſigned, even in deeds ſubſcribed by the granter himſelf ; and where 
they were not ſo deſigned, or perhaps not ſo much as named, the omiſ- 
ſion was accounted a ſufficient objection againſt the validity of the 
deed: but becauſe the words of the act were not clear with reſpect to 
that nullity, the grantee was, by the indulgence of the court, allowed 
to point out by a ſpecial note, or, as it is called in law, a condeſcendence, 
expreſſing who the witneſſes were; which condeſcendence was to be 


ſupported by the teſtimony of the witneſſes themſelves, if they were 


ſtill alive; or, if they were dead, and had ſubſcribed as witneſſes, by 
comparing their handwriting 1n other deeds with their ſubſcription, 
as it appeared in the deed under challenge, July 15. 1664, Coluill; 
Feb. 3. 1665, Falconer; July 21. 1711, Ogilvy; Falc. i. 156. ; New Coll.1. 
84*. And this practice of admitting a condeſcendence continued till 
the act 1681, c. 5. to be immediately explained. 

12, By 1593, c. 175. all original charters, contracts, and others what- 
ever, which do not mention the name, dwelling-place, and other de- 
nominatton of the writer, are declared null : but notwithſtanding the 
copulative and in the ſtatute, a deed is accounted valid, if the writer 
be deſigned by his dwelling-place, though he be not alſo diſtinguiſhed 
by a more ſpecial deſignation from others of that name reſiding in 
the ſame borough or pariſh, Feb. 15. 1706, Duncan, unleſs he who ob- 
jects to the deed ſhall bring poſitive evidence that it was written by 
another. Though the words of this act comprehend, in their literal 
ſignification, all original writings without exception; yet it hath not 
been for above a century paſt extended to thoſe more inconſiderable 
deeds which have not, by our practice, required witneſſes, And even 

N in 


* By the judgment of the Houſe of Lords in this laſt caſe, it was adjudged, that it was not 
no to condeſcend on the deſignations of the witneſſes to a deed executed between the 1579 
1681, EE bl e 
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name and deſignation to be inſerted in the body of the deed before 
inſerting the inſtrumentary witneſſes, ſeems to have loſt its authority; 
for by a deciſion, Dalr, 158. it was adjudged ſufficient for ſupporting 
a teſtament, that the writer, who was alſo an inſtrumentary witneſs, 
adjeQed to his ſubſcription theſe words, witne/s and writer hereof. 

13. To aſſiſt the memory of witneiles, who, when they did not 
ſubſcribe the deed, were apt, through forgetfulneſs, after ſome di- 
ſtance of time, to diſown their having been witneſſes, it was enacted by 
1681, c. 5. that no witneſs, though inſerted in the deed, ſhould be re- 
ceived as evidence, if he did not allo ſubſcribe as witneſs, And 
whereas, by our former cuſtom, the neglecting to deſign the witneſſes 
might be ſupplied by an after condeſcendence, pointing out their de- 
ſignations, that act declares all writings to be ſubſcribed for the future, 
in which the writer and witneſſes are not deſigned, null, and that this 
defect may not be ſupplied by any condeſcendence. The words in 
the act, requiring the deſignations of the writer and witneſſes to all 
deeds without exception, muſt, by the juſt rules of interpretation, be 
limited to writings of importance to which theſe ſolemnities had been 
in uſe to be adhibited, in conſequence of the acts 1579 and 1593, and 
ſo make no alteration in our law with regard to the deeds of leſſer 
moment; which, by the practice prior to the 1681, required neither 
writer nor witneſſes. The ſame ſtatute enacts, that no perſon {hall 
ſign as witneſs to the ſubſcription of any party, unlets he knew him 
when he ſubſcribed, and either ſaw him ſign, or heard him give war- 


rant to the notary to ſign for him; or at leait, unleſs he heard him 


own the ſubſcription to be his: and the tranſgreſſor of this enactment 
is declared punithable, as acceſſory to forgery. 

14. Where any ſecurity was to be executed, conſiſting of ſeveral 
ſheets of paper, the {ſheets were, by the former cuſtom, paited together 
by the ends, and the granter ſigned upon all the joinings, But this 
cuſtom of ſigning at the joinings was not ſo univerſal as to acquire 
the ſtrength of proper law: for it never affected cautioners, Fan. 14. 
1674, Ogilvie; it was ſometimes neglected even by the principal debtor 
or other granter; and it had received no confirmation from ſtatute, 
Our ſupreme court, therefore, thought themſelves at liberty to repel 
the objection, That the granter had not ſigned at the joinings, as well 
as at the end of the deed, where the ſpecial circumſtances of the deed 
left no room to ſuſpeR fraud; where, ex. gr. all the obligations upon 
the granter's part were contained in the laſt ſheet, Nov. 23. 1708, Sime. 
For obviating the inconvenience of rolling down a number of ſhcets 
in a deed, before one could come at the particular claute upon which 
he was to ground has plea, all contracts, decrees, diſpoſitions, and other 
ſecurities, are allowed, by 1696, c. 15. to be written book-wiſe, provi- 
ded each page be marked by its number, Firſt, Second, &c. and ſigned 
by the party, and it be mentioned at the end of the laſt page how ma- 
ny pages the deed conſiſts of; which laſt page is the only one which 
it neceſſarily behoves the witneſſes to ſubſcribe. | 173 

15. After having explained the ſolemnities required in deeds ſub- 
ſcribed by private parties, or by notaries for them, thoſe that are eſ- 
ſential to inſtruments or atteſtations ſigned by the public officers of the 
law, as notaries or meſſengers, may be conſidered. Inſtruments of 
ſeiſin, though of che moſt extenſive land- eſtates, are, by Aug. 1584, c. 4. 
declared valid, if ſigned by one notary, with a reaſonable number of 
witneſſes, though the act 1579 had required two notaries to all obli- 
gations of importance: which ſpecialty ariſes from this, that the ſu- 


perior, 
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perior, prior to his giving ſeiſin, had virtually bound himſelf to it, by 
figning the charter or precept; ſo that the ſubſequent ſeiſin is no more 
than the accompliſhment or fulfilling of a former obligation. The 
words of the act 1584, with a reaſonable number of witneſſes, are, in 

ractice, underſtood of two, which 1s deemed a ſufficient number for 
every deed that can be executed by one notary, July 15. 1680, Bb. of 
Aberdeen. This enactment of the ſtatute 1584, relating to ſeiſins, has 
been, from the parity of reaſon, extended by cuſtom to inſtruments of 
reſignation. That clauſe of the before-cited act 1681, c. 5. which 
requires witneſſes to ſubſcribe their atteſtations, and their names and 
deſignations to be inſerted in the body of the deed, expreſsly compre- 
hends inſtruments of ſeifin, of reſignation ad remanentiam, of intimation 
of aſſignations, tranſlations, and retroceſſions. 

16. All ſeiſins were, by the old cuſtom, extended on a ſingle ſheet 
of parchment ; and when, from the long deſcription of the lands con- 
tained in the ſeiſin, or the variety of other matter, a ſheet larger than 
the common ſize was neceſſary, it became hard either for the writer or 
reader to manage it: by 1686, c. 17. therefore ſeiſins were allowed to 
be written book-wiſe, provided that the notary and witneſſes ſigned 
each leaf, and that the notary mentioned in his atteſtation the number 
of leaves of which the ſeifin confiſted ; the laſt of which proviſos, re- 
quiring the atteſtation of the notary to the number of leaves, appears 
to have been ſeldom or never complied with; New Call. i. 2.; but is 
now made neceſſary by act of ſederunt, Fan. 17. 1756. The act 1686, 
has not the leaſt relation to a poſterior one already explained, 1696, c. 
15. which authoriſes contracts, &c. to be written book-wife. The firſt 
confeſſedly treats of nothing but ſeiſins; and the laſt is confined, both 
by the preamble and ſtatutory words, to ſuch contracts and other ſe- 
curities as by the former cuſtom had been extended on ſeveral ſheets 
of paper paſted together, which ſeiſins never were, ſuch at leaſt as flow- 
ed from the crown; and the whole of the enactment ſpecially refers 
to that former cuſtom, without once uſing the word /c;/iz, or giving 
the remoteſt hint that the ſtatute was correctory. Yet the Court of 
Seſſion ſeem to have explained the laſt act, 1696, into a repeal of the 
former, ii, by a deciſion, Jan. 1725, E. Buchan, repelling an objec- 
tion againſt a ſciſin, That each page was not atteſted by witneſſes in 
the terms of the act 1686, becaule the poſterior act 1696, required the 
witneſſes to ſign only the laſt page; 240%, by act of ſederunt, Jan. 17. 
1756, ordaining all ſeiſins to be marked in every page by the numbers, 
Firſt, Second, &c. according to the directions of the act 1696, under the 
certification of nullity, though the a& 1686 preſcribed no ſuch rule. 

17. All executions, or, as they are called in our ſtatutes, indorſationt, 
of ſummonſes and diligences, were by the ancient uſage valid, with- 
out the meſſenger's ſubſcription, barely by affixing his ſtamp to them, 
1540, c. 74. After writing came to be uſed more univerſally, his ſub- 
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ſcription was required to all copies of ſummonſes delivered by him to 


defenders or parties, 1592, c. 139. At laſt, by 1686, c. 4. the neceſſity 
of ſealing executions is aboliſhed, and all executions and citations be- 
fore any judge, civil or criminal, muſt be ſubſcribed by the witneſſes 
as well as the meſſenger; but their names and deſignations need not 
be inſerted in them by that ſtatute. The deſignation of the witneſſes 
is, by a prior act, formerly cited, 1681, c. 5. required in certain exe- 
cutions of meſſengers, viz. in thoſe of inhibition, interdiction, horn- 
ing, and arreſtment: and it having been objected againſt the execution 
of a ſummons, That the witneſſes were not deſigned according to the 
directions of that act, the objection was repelled, becauſe it would 
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have been incongruous for the legiſlature to mention any particular 
ſpecies of executions, if it had not been intended that theſe, and theſe 
only, ſhould fall under the act; enumeratio unius oft excluſio alterins, 
Dec. 8. 1735, Napier. It is not neceſſary for the witneſſes to a notorial 
inſtrument, or to an execution, to ſee the notary or meſſenger ſign in 
the terms of the act 1681; for as the witneſſes to theſe are not ac- 
counted witneſſes to the ſubſcription of the notary or meſſenger who 
atteſts, but to the tranſaction atteſted, on which the inſtrument or 
execution proceeds, the preſence of the witneſſes at the tranſaction, 
ſupports the inſtrument or execution, July 5. 1710, Lord Gray, As the 
act 1593, c. 175. by which the inſerting of the name and deſignation 
of the writer is made eſſential ro deeds, expreſſes only original char- 
ters, contracts, obligations, & c. the enaAment has not been extended 
by uſage to notorial inſtruments or executions of meſſengers, which 
are the mere atteſtations of facts by public officers, and cannot be 
called original writings. 

18. The inſerting of the time and place of ſubſcribing may, in ma- 
ny caſes, be a ſtrong guard againſt forgery ; for which reaſon it is by 
Stair accounted a ſolemnity eſſential to deeds, 6. 4. J. 42. $ 19. But 
as ſolemnities are not to be multiplied without a warrant either from 
ſtatute or univerſal cuſtom, deeds have been adjudged valid, without 
the mer£10n either of the place, Feb. 15. 1706, Duncan, or of the time 
of ſigning, July 21. 1711, Ogilvie, unleſs where the validity or the pre- 
ference of the deed depends on its date; of which afterwards, F 22. 

19. The acts 1579, 1593, and 1681, declare expreſsly, that all deeds 
which are deſtitute of the ſolemnities thereby required, all bear no 


ry requiſites FaitÞ in judgment ; or that they ſhall be null, and not ſuppliable by any conde- 
may be ſup- ſcendence ; the natural import of which expreſlion is, that they cannot 
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produce an action againſt the granter, or be pleaded as evidence be- 
fore any court to his prejudice. Agreeably to this interpretation, it 
has been adjudged by ſundry deciſions, that ſuch deeds could not be 
ſupported by the moſt pregnant proof that could be offered in their 
favour, Fount. Nov. 21. 1704, furkpatrick ; Fan. 25. 1738, Low; nor 
even by referring the verity of the ſubſcription, and the ſubſiſtence of 
the debt, to the oath of the granter's repreſentative, Jan. 4. 1710, Logie. 
But by other deciſions a condeſcendence hath been admitted for ſup- 
plying the defect of the deed, not only where the witneſſes to a party's 
ſubſcription have not been defigned, in which caſe a condeſcendence 
was uniformly allowed till the year 1681, on account of the doubtful 
meaning of the act 1579, but even where the writer's name and de- 
ſignation were omitted, though that is declared a nullity in the moſt 
expreſs words by the act 1593, Dec. 5. 1665, Cunningham ; Dirl. 343. 
Feunt. Feb. 25. 1710, Maxwell, ö 

20. From the obſervance of the ſolemnities above explained, a pre- 
ſumptive evidence ariſes for the genuinenels of a deed, without which 
it has no legal force. Where therefore a deed is vitiated, by eraſing 
certain words, and ſuperinducing others in their place, or by interli- 
neations, ſuch additions or alterations cannot bind the granter, be- 
cauſe they are deſtitute of that evidence; the preſumption is, that the 
have been made after the granter and witneſſes had ſigned the Pow 
ſince no perſon is preſumed to ſign a blotted or vitiated writing. But 
if it be either mentioned in the deed itſelf, or acknowledged by the 
granter upon oath, that thoſe alterations were made before his ſub- 
icription, they are obligatory on the granter. In ſome ſpecial caſes 
the inſtrumentary witneſſes are admitted to prove this fact, Feb. 1730, 


Arrot ; but more frequently that manner of proof is rejected, Colvil, 
March 
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March 14. 1579, Nairn; Nov. 22. 1671, Pattullo, Marginal notes, 


though ſigned by the granter, are in like manner preſumed to have 
been added after ſigning the deed, if it be not expreſſed in the teſting 
clauſe, that the witneſles to the deed were alſo witneſſes to theſe addi- 
tions, In mutual contracts, a marginal note upon one of the dupli- 
cates is probative againſt the party who is poſſeſſed of, and founds on 
that duplicate, though there ſhould be no ſuch note upon the other 
duplicate; but if the note {hall contain any thing in favour of that 
party, it is not binding on the adverſe party, unleſs it be ſupported 
either by his oath, or by poſterior relative writings, or in ſpecial caſes 
by the teſtimony of the inſtrumentary witneſſes. 

21. A new requiſite has been added, ſince the union of the two 
kingdoms, to certain deeds, for the benefit of the revenue, that the 
ſhall be ſigned on ſtamped paper or parchment, paying a ſtated duty 
to the Crown. Charters, retours, precepts of Clare conſtat, and ſeiſins 
of lands holden burgage, or of any ſubject, muſt, by 10? Arn. c. 19. 
made perpetval by 3* Geo. I. c. 7. be written on parchment or paper 
paying 28. 3d. By 12 Ann. /efſ. 2. c. 9. 21. all bonds, indentures, 
leaſes, and, in general, all deeds not charged by the former act, are to 
be written on paper paying 6d. ; and upon the deeds charged by the 
laſt of thoſe ſtatutes an additional duty has been ſince impoſed of 1s. 
by 30® Geo. II. c. 19. Bail-bonds are expreſsly excepted from the act 
12 Ann. ; and ſundry other writings are in practice not charged with 
any duty, as teſtaments, diſcharges of rent or of intereſt, bills of ex- 
change ; and all judicial deeds, as notorial inſtruments, bonds of cau- 
tionry in ſuſpenſions, looſings of arreſtment, and others of a like nature. 
No more than one deed can be written on the ſame piece of parchment 
or paper, d 24.; and no deed written upon parchment or paper not 
ſtamped ſhall be available, till it be ſtamped, and a receipt produced 
for 51. paid to the Crown over and above the ſtamp- duties, G 25. 

22. Sundry obligations, even of the greateſt importance, are in ſo 
far privileged, that they bave the ſupport of law, though they be de- 
ſtitute of ſome of the ſolemnities which are eſſential to other deeds. 
Fir/t, Holograph deeds, i. e. deeds written with the granter's own 
hand, are valid without witneſſes, becauſe one's handwriting through 
a whole deed is harder to be counterfeited, and therefore leſs expoſed 
to forgery than the bare ſubſcription of his name and ſurname. This 
privilege 18 extended to obligations, the ſubſtantials of which are 
written by the granter himſch, Jan. 23. 1675, Vanſe ; ſee Now. 30. 1711, 
Cred. of Spot. Holograph writings ought regularly to mention, that 
they are written by the granter ; in which caſe they are preſumed ho- 
lograph, unleſs the contrary be proved, Dec. 9. 1635, E. Rothes, But 
though this ſhould be neglected, a proof of holograph will be admit- 
ted, either comparatione literarum, or by witneſles who ſaw the deed 
written and ſigned, June 11. 1711, Donaldſon, It is a rule, That no 
holograph writing, without witneſſes, can prove its own date; or, in 
other words, the date of a holograph deed 1s not proved, barely by 
the granter's aſſertion in the body of it, that it was ſigned upon ſuch 
a day; otherwiſe he might, when he is not controlled by witneſſes, 
antedate writings, by which his heirs might be cut off from the plea 
of death-bed, creditors-inhibiters from the benefit of legal diligence, 
or a huſband from the defence, That his wife had granted the obli- 
gation ſued upon after ſhe was ve/tita viro. In queſtions therefore with 
the granter's huſband, Jan, 20. 1636, Temple, or his heir, Fune 24. 
1681, Doos, or creditor-inhibiter, June 21. 1665, Brady, or arreſter, 


Fount. July 22. 1708, E. Selkirk, the date of holograph deeds muſt be 
| ſupported 
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Book III. ſupported aliundè by adminicles ; which adminicles muſt be pregnant 
—Y> where there is any ſuſpicion of fraud. : 
2d, Deeds 23. A deed ſubſcribed by a number of perſons, members of a cor- 
ſubſcribed by porate body, or even by a number of private perſons, has been once 
109 o and again adjudged effectual without witneſſes ; the parties in the 
3d, Teſta- obligation being preſumed to have been witneſſes to each other's ſub- 
_ ſcribing, July 19. 1676, Farreſt; Jan. 7. 1732, Sea-box of Rueensferry. 
— 3 Teſtamentary deeds are ſo much favoured, that if the teltator's in- 
tenants tention appear ſufficiently, they are ſuſtained, though not quite for- 
mal, eſpecially if they be executed where men of {kill in buſineſs can- 
not be had, Fount. Jan. 1. 1708, Aer; Jan. 20 1709, Pennycuit. And 
let the ſubject of a teſtament be ever ſo valuable, one notary ſigning 
for the teſtator, with two witneſſes, is ſufficient, Hadd. Jan. 18. 1623. 
„ though two notaries are required by ſtatute to all deeds of 
- importance. It was not unuſual for clergymen to enter notaries he- 
fore the Reformation ; but miniſters (by which are meant parochial 
preſbyters) are, by 1584, c. 133. diſabled from exerciſing any civil 
office, as of judge, advocate, or notary, except in the cafe of teſta- 
ments, The powers which were continued to miniſters by this act, 
in the ſpecial matter of teſtaments, was originally intended for the 
ſingle purpoſe of authoriſing the atteſtation of teſtaments by ſuch 
churchmen as had regularly entered notaries ; but cuſtom has long 
extended it, without diſtinction, to all miniſters, becauſe they are 
obliged, by their office, to be frequently with dying perſons, where 
Notaries cannot eaſily be got. Though fhghter informalities are not 
ſufficient to ſet aſide teſtamentary deeds, yet more eſſential defects are 
Fatal to them. Hence it was adjudged a good objection againſt a teſ- 
tament, that the witneſſes did not hear the deceaſed give orders to 
the notary for ſigning, or ſee him touch the pen in token of his ap- 
probation of the contents, New Cll. ii. 222. Receipts and diſcharges 
granted to tenants for rent, need not, by the uſage of Scotland, be 
atteſted by witneſſes, let the ſum be ever ſo conſiderable ; which hath 
been introduced in favour of tenants, on account of their ruſticity, as 
lawyers expreſs it, or their little ſEill in buſineſs, Now. 7. 1674, Boyd. 
an, Mitre 24. Sundry kinds of writings uſed among merchants and trading 
letters i= re people in commercial affairs, have been alſo ſuſtained by our uſage, 
_ * 2 after the example of the moſt civilized ſtates, for the encouragement 
counts, and Of trade, though not executed with all the formalities eſſential to com- 
promiſſory mon deeds. Miſſive letters in re mercatoria are valid, though they be 
* not holograph, July 12. 1632, Ramſay ; and commiſſions from mer- 
chant to merchant, though they be ſigned without witneſſes, Jan, 11. 
1576, Tenzin. Neither do fitted accompts among merchants require 
writer's game or witneſſes, Forb. MS. Jan. 27. 1714, Leſlie. Yet if 
the ſubject of the fitted account appears to be in no degree mercan- 
tile, it is not ſuſtained without the ordinary ſolemnities. Promiſſory 
notes, or notes of hand, ſigned in other countries, particularly in 
France and England, require fewer ſolemnities than other writings. 
They were adjudged null by our ſupreme court where the writer's 
name and witneſſes were not inſerted, Jan. 29. 1708, Arbuthnot, It 
was afterwards the opinion of the Court, that they were valid without 
winelles, even where they were not holograph, Fount. Dec. 7. 1711, 
| Fang *, 
e of of Of all obligations, bills of exchange, on the account of com- 
hems  merce, are the moſt favoured. A bill of exchange 1s an obligation in 
| | the 


* By our former law, promiſſory notes were not entitled to the ſpecial privileges of bills, ibid.; 
Home, 113. 3 but by the act 12 Geo. III. and ſubſequent ſtatute, 23 Gee. III. c. 18. they are put 
upon the ſame footing with bills with reſpect to ſummary execution, and all their other privileges. 
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the form of a mandate, by which the mandant, or perſon who ſigns 
the draught in one country, orders his correſpondent in another, to 


whom the bill is addreſſed, to pay, either upon its being preſented, 


or within a time ſpecified in it, a certain ſum of money, to a third 
party, or to any to whom that third party ſhall direct payment to be 
made. They were introduced, to make payment in diſtant places ſafe 
and eaſy ; and they have got the name of bill. of exchange, becauſe it 
is the exchange, or the value of money in one place compared with its 
value in another, which chiefly aſcertains the ' preciſe extent of the 
ſum contained in the bill. He who purchaſes it, and ſends it to the 
creditor, is called the remitter; and the creditor to whom it is ſent, is 
called the paſſeſſor or porteur of the bill. As parties to bills of exchange 
are of different kingdoms or ſtates, queſtions relating to them are not 
to be decided by the laws of any particular ſtate, unleſs where ſpecial 
| ſtatute interpoſes, but ought to be decided according to their general 
nature and properties, as fixed by the received cuſtom of trading na- 
tions, Bills therefore have not that limited effect, by the laws of Scot- 
land, which other privileged deeds have, that want ſome of the legal 
ſolemnities ; but are complete in ſuo genere, though they are deſtitute 
of ſome ſtatutory forms. Holograph deeds, for inſtance, not atteſt- 
ed by witneſſes, are, without doubt, valid, but they prove not their 
own dates; whereas bills, though their form admits not of witneſſes, 
prove their own dates, whether they be holograph of the drawer or 
not, as effectually as a bond with witneſſes, Names, 57. But though 
this doctrine be neceſſary for the ſecurity of merchants, when they are 
tranſacting proper bills of exchange, in queſtions with either the heir 
or creditors of the drawer, it ſeems doubtful how far,” for the reaſons 
already aſſigned in the caſe of holograph deeds, F 22. it ought to be 
extended to ſuch inland bills as are made payable to the drawer him- 
ſelf, and where, conſequently, the only perſons concerned in them 
are the drawer and accepter, Bankt, b. 1. f. 13. H 20.; ſee Feb. 1734, 
Chriftieſons. | 
26. Though other deeds require not only the names, but the defig- 
nations, both of the granter and receiver, to be inſerted in them, it 
is ſufficient to fix an obligation on the drawer of a bill, if the ſub- 
ſcription appear to be his “: and as for the deſignation of the creditor, 
that has been thought unneceſſary ; becauſe the being poſſeſſed of a 
bill ſupplies the deſignation, and diſtinguiſhes him to be the true 
creditor, if he bear the name given in the bill to the creditor. The 
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want of a ſpecial addreſs or direction in a bill is ſupplied by accep- 


tance: for the addreſs ſerves merely to mark out him to whom it 
is to be preſented for acceptance; and when an accepter appears, even 
though the addreſs be wanting, he is preſumed to be the perſon whom 
the drawer had in his eye, Names, 96. By the general cuſtom of 
trading ſtates, the want of a date makes a nullity in a bill; for which 
this reaſon is given by ſome writers, that the poſſeſſor, if he uſes not 
exact diligence in the caſe of non- acceptance or non-payment, can 


have no recourſe againſt the drawer; and in moſt bills it is by the 


date only that the fact of uſing exact diligence, or not, can be fixed. 
But though this may be a good reaſon why the poſſeſſor of a bill 
without a date can have no recourſe againſt the drawer, it can be 
none why the bill ought not to be effectual againſt the accepter, who 
is directly liable in payment. Our uſage alſo rejects bills which have 
no date: the true ground of which appears to be, that our legiſlature 
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* Aon was refuſed on a bill ſigned by notaries, there being no witneſſes to the ſubſcription of 
Aheſe notaries, Did. Vol. 3. p. 472. Buchanan. 
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intended to reſtrict the privilege conferred by our ſtatutes on bills, to 
thoſe which were uſed for the more eaſy carrying on of commerce, 
foreign. or inland; that bills drawn without a date, contrary to the 
practice of other ſtates, cannot bear that conſtruction, but are always 
deſigned by the parties as laſting ſecurities for ſums of money; and 
that therefore they are entitled to none of thoſe privileges, but are to 
be judged of by the common rules of law; and ſo null, if they have 
not all the ſolemnities required by our uſage to other obligations; ſee 
New Coll. ii. 57. f a 
27. The creditor in a bill may tranſmit, or, in the proper ſtyle, in- 
dorſe it to another: which is done, either by an order ſigned by the 
creditor on the back of it, in theſe words, Pay the contents to AB; or 
barely by his ſubſcription, leaving a blank above it, which the cre- 
ditor or porteur may fill up at pleaſure. Some foreign writers have 
maintained, that a bill which is taken payable only to the creditor, 
and not alſo to his order, is not indorſable : but if all rights, though 
they ſhould not ſpecially bear to aſſignees, pats by aſſignation, which 
is at leaſt a general rule in commercial ſtates ; bills, by the fame rule, 
though they do not bear 4% order, muſt be tranſmiſſible by indorſa- 
tion, Kames, 78. It is preſumed, that an indorſer has received value 
from the indorſee, though that ſhould not be mentioned in the in- 
dorſation, Br. 67. : and therefore, if the indorſee cannot make good 
his payment from the accepter, he hath recourſe not only againſt tl:e 
drawer, but againſt the indorſer, for the recovery of that value ; and 
if there are ſeveral indorſers, one after another, he may inſiſt for his 
full relief againſt any one of them. Where therefore the indorſer of 
a bill wants to be free from ſuch recourſe, he ought to ſubjoin to his 
indorſation the words without recourſe. a 
28. A bill drawn blank in the creditor's name is null, 7%, Becauſ 
bills are not drawn in that form by the cuſtom of any trading nation. 
24%, A bill ſo drawn falls under the act 1696, c. 25.; for though 
that act excepts indorſations of bills, which may therefore be taken 
blank in the name of the indorſee, agreeably to the general cuſtom of 
other countries, bills themſelves are not excepted from it, Feb. 9. 1711, 
Brand, As bills are truly mandates, a bill, even when the creditor's 
name is mentioned, can infer no obligation till it be ſigned, not only 
by the mandatary, who accepts the mandate, but by the mandant, 
who gives it, Dec. 6. 1738, Macraith. Let it is in practice ſufficient, 
that bills kept in the drawer's cuſtody be ſigned by him at any time 
before they are produced in judgment, though it ſhould be after the 
death both of the accepter, and of the creditor, when he is a different 
perſon from the drawer, Falc. 11. 15. ; New Coll. ii. 130. But if a 


bill appear in judgment without the drawer's ſubſcription, though it 


ſhould be indorſed by the creditor, it is null, Tinw. Feb. 15. 1749, 
Grant : for the bill and indorſation are different deeds ; the bill con- 
ſtitutes the obligation, the indorſation only tranſmits it, and conveys 
the bill as it ſtands at that time; but cannot make a good bill of a 
bad one. 

29. After a bill is ſigned by the drawer, he becomes liable for the 
value to the creditor, if he on whom the draught is made {hall either 
not accept it, or after acceptance ſhall not pay; for the law preſumes, 
that the drawer hath received value from the remitter when he made 
the draught, and therefore he ought to refund that value, with all 
the conſequential damages, if he hath drawn on a perſon not able 
to pay. And this preſumption holds, though the bill ſhould not have 


che words, for value received, March 19. 1707, Scot, But if he to 


whom 
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whom the bill is made payable was creditor to the drawer before ma- 
king the draught, the bill is preſumed to have been granted, not for 
preſent value, but towards the payment of that anterior debt, unleſs 
it expreſsly bear for value, July 18. 1712, Cheap, If the perſon to 
whom the bill is addreſſed refuſe to accept, while he is poſſeſſed of 
the drawer's effects, he is juſtly liable in all the damages which the 
drawer ſhall ſuffer by that refuſal, ſince he was truly debtor to him 
previoully to the draught. And at the ſame time he becomes proper- 
ly debtor to the creditor in the bill; for the draught, taken payable 
to the creditor, implies an aſſignment of theſe effects to him, and the 
proteſt for non-acceptance ſupplies the want of an intimation, Dec. 9. 
1712, Gordon. But, in that caſe, ſummary diligence cannot be uſed 
againſt the perſon drawn upon; he mult be ſued in an ordinary 
ation. 

30. Payment of a bill, when made by the accepter, extinguiſhes 
the obligation of mutuum that lay both on the drawer and him, with 
reſpect to the creditor in the bill: but it brings the drawer under a 
new obligation, ariſing from mandate, to the accepter, who has made 
the payment at his defire; for if the accepter was debtor to the 
drawer, the payment affords him a good ground of compenſation 
againſt the drawer. If he was not, an action lies at his inſtance for 
the recovery of the ſum he hath diſburſed in conſequence of the 
drawer's mandate, over and above a reward for his trouble, which 
is called commiſſion- money. Where the bill does not expreſsly bear 
value in the hand of the perſon drawn upon, a preſumption ſeems 
to be received by our practice, that he is not the drawer's debtor ; 
and conſequently an action of recourſe, or ex mandato, is competent 
to him againſt the drawer for repayment, July 4. 1711, Cunningham. 
But few perſons drawn upon, who are not poſſeſſed of the drawer's 
effects, adventure, upon the faith of this preſumption, to accept any 
draught of his, till they have ſuffered it to be proteſted againſt them- 
{elves for non-acceptance ; after which they may accept it ſupra pro- 
teſt, for the honour of the drawer, without any danger of loſing their 
recourſe againſt him. 

31. A bill, after it is indorſed or ſigned, is conſidered as ſo much 
caſh delivered to the onerous aſſignee or indorſee; and therefore 
carries right to the ſums contained in it, free from all burdens but 
thoſe that are marked on the bill itſelf. Hence no receipt or diſ- 
charge by the original creditor in the bill, if it be written on a paper 
apart, can defend the debtor from paying a ſecond time to the in- 
dorſee, though the indorſation ſhould be poſterior in date to the re- 
ceipt or diſcharge, Dec. 12. 1711, Erſkine; Dalr. 109. Hence alſo, 
though the bill ſhould have been granted without value paid for it, 
or though the accepter ſhould have a ground of compenſation againſt 
the original creditor who indorſes the bill, by which he might have 
extinguiſhed the debt, had it continued in his perſon ; or though he 
ſhould be interpelled by arreſtment uſed at the inſtance of the in- 
dorſer's creditor ; neither of theſe pleas would be good againſt the 
indorſee, whoſe right cannot be hurt, but by what appears on the 
face of the bill, Dalr. 13. 93.; New Coll. ii. 8. But if the debtor ſhall 
prove by the indorſee's oath, either that the bill was indorſed to him 
for the indorſer's own behoof, or that he the indorſee hath not paid 
value for the indorſation, the indorſee is juſtly accounted but as a 
name; and the common rule which holds in other obligations, ob- 
tains, ſuſtaining all exceptions againſt the aſſignee that are pleadable 


againſt the cedent, or original creditor. One who had accepted of an 
| indorſed 
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Book UL. jndorſed bill from his debtor, not in ſolutum, but in ſecurity of his 
—Y> debt, was conſtrued to take it tantum et tale as it ſtood in his debtor, 
and ſo not to have the privilege of an onerous indorſee, Jan. 15. 
1708, Crawfurd, But by New Coll. ii. 8. that diſtinction was diſre- 
garded; and a creditor who had accepted of an indorſation ſimply in 
ſecurity of a juſt debt, was found not to be affected with a backbond 
of the indorſer, more than if he had taken the bill ia /elutum, or in 
full payment. Yet if the bill ſhould ſtand in the perſon of the in- 
dorſee, as truſtee likewiſe for the indorſer's other creditors, whoſe 
debts wete contracted before the truſt, a backbond granted by the 
indorſer to the accepter will affect theſe; becauſe creditors cannot 
be ſaid to lend their money on the faith of a bill which was not in- 
dorſed for their behoof till after the debts were contracted. A pro- 
teſted bill, after regiſtration, muſt be tranſmitted to others, not by 
indorſation, but aſſignation; for no decrees are tranſmiſſible by in- 
dorſement, and regiſtration is in the judgment of law a decree. 
But the inference drawn from thence by ſome writers, Bankt. b. 1. 
7. 13. H 17. that the aſſignee is afterwards ſubjected to all exceptions 
competent againſt the original creditor, can hardly be admitted : for 
though a creditor, by uſing diligence on his debt, frequently ac- 
quires a new right, or an additional preference, he can, by no rule of 
law or equity, forfeit any privilege that was before competent to him, 
merely becauſe he hath, in the courſe of legal diligence, recovered a 
decree of regiſtration upon it; and if the right remain entire in his 
own perſon after obtaining ſuch decree, ſurely a conveyance from 
him, made according to the proper legal form, muſt by the common 
nature of all conveyances, veſt that whole right in his indorſee, or 
aſſignee, which was formerly in himſelf, | 
Bills muſt be 32. Bills muſt be negotiated by the poſſeſſor, againſt thoſe upon 
negociated by whom they are drawn, within a determinate time, which if he ne- 
A ie. glect, he loſes his recourſe againſt the drawer. But ſome bills require 
terminate .a more preciſe negotiation than others. It might be thought, that the 
| creditor in a bill payable ſo many days after fight, ought immediate- 
ly after his being poſſeſſed of it, to preſent it to him on whom it is 
drawn, for acceptance, and, in caſe of refuſal, proteſt it for non- ac- 
ceptance; becauſe the leaſt delay in the preſenting of ſuch bill for ac- 
ceptance, prolongs the term of payment, which the poſſeſſor ought not 
to do to the prejudice of the drawer, But in our practice, the creditor 
in bills drawn payable ſo many days after fight, has a diſcretionary 
power to fix the payment ſomewhat ſooner or later as his exigencies 
ſhall require, Feb. 7. 1735, Gordon; New Cell. ii. 199. It is a fixed 
point, that bills payable ſo many days after date, or on a certain day 
or month therein mentioned, need not be preſented before the term of 
payment ; becauſe that term, being preciſely fixed by the bill, can 
be neither prolonged nor ſhortened by the time of acceptance, Kames, 
93-; Falc. ii. 75.: and as the debtor ought at that term to pay, and 
not ſimply to accept, a bill preſented upon the day of payment was, 
upon the report of merchants, adjudged to be duly negotiated, where 
the poſſeſſor, upon the debtor's refuſal to pay, proteſted it for not 
payment, without taking a previous proteſt for non-acceptance, Tinu. 
June 28. 1749, Jamigſon. For a like reaſon, it is unneceſſary to date 
the acceptance of a bill payable ſo many days after date; becauſe the 
date of the acceptance has no connection with, or influence on the 
term of payment; whereas in bills payable ſo many days after fight, 
or, in other words, ſo many days after they are preſented, the accepts 


ance muſt be dated; becauſe the term of payment depends, in that 
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caſe, on the date of the acceptance; for the bill is preſumed to be 
preſented of the ſame date with its acceptance, unleſs the contrary 
ſhall be proved by an inſtrument, 

33. All bills, in whatever form they may be taken payable, muſt 
be proteſted for non-payment if they are not duly paid. Though 
bills are, in ſtrict law, due the very day on which they are made 
payable, and may therefore be proteſted on the day after; yet three 
days immediately enſuing the day of payment are indulged to the 
creditor in the bill, upon any of which he may, without lofiug his 
recourſe againſt the drawer and indorſer, proteſt the bill; which are 
therefore called the days of grace: but if the creditor ſhall delay pro- 
teſting till the day after the laſt day of grace, he loſes his recourſe, 
Kames, Rem. Dec. 42.; Jan. 29. 1751, Cruikſhanks* ; New Coll. ii. 123. 
If Sunday be the laſt day of grace, the proteſt muſt be taken on the 
Saturday preceding. Where a bill is proteſted, either for non-accep- 
tance or non-payment, the diſhonour muſt be notified to the drawer 
or indorſer within three poſts at fartheſt; and in this notification the 
bill proteſted muſt be ſpecially diſtinguiſhed by its date, ſum, and o- 
ther eſſential marks, Tino. July 21, 1747, Johnſton T. Proteſts for non- 
acceptance, may be taken by any perſon who holds the bill in his 
hand, againſt him upon whom it 1s drawn, either at his dwelling- 
houſe; or, if he be dead, at the houſe where he laſt reſided : but pro- 
_ teſts for non-payment, muſt be taken at the place where the bill is 
made payable, if any place be ſpecified in it ; and by none other than 
the creditor, The ſtrict negotiation of bills is confined to ſuch as are 
in a capacity of being proteſted on the laſt day of grace: when there- 
fore the days of grace are expired before diligence can be uſed againſt 
the debtor, ex. gr. where bills are indorſed after that period, the in- 


dorſee is left more at liberty, and is not tied to any preciſe form of 


negotiation. He ought indeed to preſent the bill for payment; but 
though he ſhould not formally proteſt it for non- payment, he preſerves 
his recourſe, if he ſhall, within a reaſonable time, give notice to the 
indorſer that the accepter hath refuſed to make payment, Falc. ii. 76. 
As one to whom a right is aſſigned, not in /olutum, but ſimply in ſe- 
curity of a debt, is not bound to uſe diligence, in. t. 5. $ 8. neither 
is an indorſee in ſecurity ; and conſequently he preſerves his recourſe 
againſt the indorſer, though he ſhould entirely neglect all the rules 
of diligence required in the negotiation of bills, New Coll. ii. 82. 

34. It is a moſt equitable rule, That the poſſeſſor of a bill who has 
not uſed exact diligence, ſhould loſe his recourſe againſt the drawer, 
if the perſon drawn upon become afterwards inſolvent; for fince the 
drawer transfers by the draught the whole right he had to demand pay- 
ment from himſelf to the creditor, to whom it 18 made payable, that 
creditor, if he ſhall ſuffer the debtor to fail, when he might by a due 
negotiation have recovered payment, ought to ſuffer for his negligence ; 
and not the drawer, whoſe hands were bound up by the draught. 
But even where the debtor continues ſolvent, the law is the ſame: 
for in that caſe the poſſeſſor can ſuffer nothing by loſing his recourſe 
againſt the drawer ; he may recover the ſum from the proper debtor, 
and therefore is not to be indulged in any unneceſſary action of re- 
courſe againſt the drawer, which he is accounted to have renounced, 
by neglecting the due negotiation of the bill, Tinw. Dec. 1744, Little- 
John, In the ſpecial caſe where he to whom the bill is addreſſed hath 

Vol. II. 6D no 


This deciſion, in 75H» is by an error of the preſs marked, in Mr Falconer's collec- 


tion, as if the poſſeſſor had preſerved his recourſe, notwithſtanding the delay. 
t See New Coll. iii. 41. 
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An Inſtitute of the Law of ScorLAanD. 


no effects of the drawer in his hands, the poſſeſſor's recourſe againſt 
him is preſerved, though he ſhould have uſed no diligence ; for there 
the drawer, who cannot allege that he hath ſuffered the leaſt da- 
mage by the poſſeſſor's negligence, ought not to have drawn upon one 
who owed him nothing.-—As to the extinction of bills by pre- 
ſcription or taciturnity, ſee below, 7. 7. H 29. 

35. Hitherto of the general nature of bills of exchange in ſo far as 
they are regulated by the jus gentium; they may be now conſidered 
with reſpect to the ſpecial privileges eſtabliſhed in their favour by ſta- 
tute. It has been already obſerved, 6. 2. 7. 5. $ 54. that debts pro- 
ceeding on written obligations, let them be ever ſo clear, cannot be 
the foundation of ſummary execution, without a clauſe of regiſtra- 
tion; and though they have that clauſe, horning cannot proceed in 
leſs than fifteen days, unleſs a ſhorter time be expreſſed in it. But as 
bills of exchange ought, out of favour to commerce, to have the moſt 
ready execution, notorial proteſts of them, either for non-acceptance 
or non-payment, having a copy of the bill prefixed to them, are, by 
1681, c. 20, regiſtrable within fix months after the date of the bill, 
in the caſe of non- acceptance, and fix months after its falling due, in 
the caſe of non-payment: And on the bill thus regiſtered, horning 
upon fix days may pals at the ſuit of the creditor, either againſt the 
drawer or indorſer, in the caſe of non-acceptance, or againſt the ac- 
cepter in the caſe of non-payment. This ſtatute is extended in all 
points by 1696, c. 36. to inland bills, i. e. bills both drawn and taken 
payable in Scotland. 

36. By the aforeſaid act 1681, the creditor in a bill hath ſummary 
recourſe by horning, againſt the drawer and indorſers, even before 
the term of payment, if he who is drawn upon ſhall not accept the 
bill; becauſe the creditor in a bill frequently conſents to a diſtant 
term of payment, in conſideration of the additional ſecurity he ac- 
quires by the ſolvency of the perſon drawn upon ; and it were hard, 


if, upon his refuſal to accept the bill, the creditor ſhould be both 


The omiſſion 
of proteſt and 
regiſtration 
does not de- 
prive a bill 
of its ordina- 


ry privileges. 


diſappointed of that ſecurity, and be alſo obliged to wait the long 
term of payment, to which he agreed merely in the view of that ſe- 
curity. But after a bill is accepted, the ſtatute authoriſes no ſumma- 
ry diligence againſt any other than the accepter: the creditor, if the 
accepter ſhould fail, muſt inſiſt by way of ordinary action againſt the 
drawer and indorſers. The reaſon of this may be, that the accepter 
is accounted the principal debtor, from the firſt intention of the par- 
ties to have the ſum paid by him; and the drawer and indorſers only 
cautioners, who conſequently ought not to be made liable till the 
proper debtor be diſcuſſed. It is only the principal ſum in the bill, 
with the 1ntereſt, that can be charged for ſummarily : The exchange, 


when it 18 not included in the bill, the re-exchange, which is incur- 


red by ſuffering the bill to be proteſted and returned, and the ex- 
pence of diligence, muſt be recovered by an ordinary action ; becauſe 
theſe not being liquid debts, muſt be previouſly conſtitured by the 
Oey of a judge, that the quantum of them may be legally aſcer- 
tained, 

37. Though bills, when they are not proteſted and regiſtered with- 
in the fix months limited by this act, loſe the ſtatutory privilege of 
ſummary diligence; yet as they continue to be the neceſlary vehicles 
of commerce for a longer time, they do not, immediately after the 
elapſing of the ſix months, loſe the other privileges of bills, of not 
being affectable, either by compenſation, arreſtment, or the ſeparate 
receipts of the original creditor, ſtated above, & 31, What length of 
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ſilence or taciturnity in the creditor or indorſee is required, to extin- Tir. II. 
guiſh all the extraordinary privileges of bills, ſeems ro depend much Se AE 
on the cuſtom of trading nations, By two deciſions of our ſupreme 
court in 1715, bills, on which no diligence had been uſed for five 
years after their dates, were declared to have loſt their extraordinary 
privileges, Br. 80. 82.; and by the two later judgments, Feb. 6. 1719, 
Farquhar/ſon, compared with Feb. 1728, Grierſon, theſe privileges were 
reſtricted to the ſhorter term of three years; ſince which time it has 

been received as a rule, that bills which lie over for three years loſe the 
peculiar privileges of excluding arreſtment, compenſation, ſeparate re- 
ceipts of payment, Oc. : ; : hy 
38. Ir is not to every thing in the form of a bill that the law in- Certain bitk 
dulges the privileges of a bill of exchange; for theſe privileges, ha- any EN 
ving been introduced merely for the encouragement of commerce, 
ought not to be applied to writings intended to he in the hands of 
creditors, like bonds, as common money-ſecurities, Inland bills, 
therefore, where they are drawn payable at a diſtant term, loſe the 
nature, and conſequently the privileges, of bills of exchange. Bills 

not payable till three years after date, enjoy no privilege by our prac- 

tice, Kames, 5 5. ad fin.; but a bill payable one year after date does, 

June 21. 1748, Tudbope. For a like reaſon, no extrinſic ſtipulation or 
clauſe ought to be inſerted in a bill, which deviates from the proper 
nature of bills: and hence a bill bearing a penalty is null; ſee Kames, 

99. 3 Kames, Rem. Dec. 46. Bills containing a clauſe of intereſt from 

the term of payment, are not null; becauſe they carry intereſt from 

that term ex lege, though no ſuch clauſe had been inſerted : but a 
clauſe of intereſt from the date is inconſiſtent with the nature of a 

bill, and ſo infers a nullity, Falc. ii. 228. ; New Call. ii. 57. Yet a 

bill, though it both bore intergſt and penalty conform to law, was ſuſ- 
tained, where it was acknowledged by the accepter, theſe words ha- 

ving been held as ſuperfluous, and pro non adjectis, New Cull. ii. 206. 
Inland bills muſt have not only the form, but the proper ſubject obs 
bills of exchange. By the older deciſions indeed, bills drawn, not 
for money, which is the neceſſary medium of trade, but for fun- 
gibles, ex. gr. for the delivery of barley, ſalt, &c. were ſuſtained as 
probative writings, though without the privileges competent to the 
indorſees in a proper bill, Br. 82. ; but they are now declared to have 

no obligatory force, as wanting writer's name and witneſſes, in con- 
ſideration of the dangerous conſequences of giving legal force to 
writings in the form of a bill, which are more eaſily forged than 
perhaps any Gther, Nov. 1729, L. Powfoulis, On the ſame ground, 

no donation can be validly conſtituted in the form of a bill, Home, 36. ; 

New Coll. iii. 20,——Of the legal effects given to promiſſory notes, 

vid. ſupr. & 24. 

39. After having explained the ſolemnities required by our law to Selemnities | 
deeds ſigned in this country, it may be proper to conſider the caſe of 1 
deeds ſigned in a foreign country, according to the laws of that coun- reign coun-' 
try, when they come to receive execution in Scotland. On this head, . 
it is a rule generally allowed, That as no law has authority beyond 
the dominions of the lawgiver, they who found on foreign deeds, 
though perfected agreeably to the laws of that country where they are 
ſigned, cannot, in ſtrict law, demand execution of them in another 
country, where different ſolemnities are required to deeds of that 
kind; but that ſuch deeds are nevertheleſs, by the practice of all ci- 
vilized nations, ſupported ex comitate, from the regard due by one 
ſtate to the laws of another. And this comitas is founded, not on ly 
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Book III. in the higheſt policy, (for, without it, that freedom of intercourſe, 
which is on many occaſions neceſſary between the inhabitants of 
diſtant kingdoms, would be greatly marred), but in the eſſential 
rules of equity; for as every man ought to ſtand and fall by the laws 
of that ſtate where he reſides, and from which he receives protection, 
it would be a groſs perverting of judgment, to ſet aſide a deed per- 
feed according to that law, by which the parties were to regulate 
their conduct, merely becauſe it was deſtitute of the ſolemnities re- 
quired by the laws of another ſtate, which were not enacted for them, 
and which they are not preſumed even to know : the rules for deter- 
mining queſtions of this ſort ought therefore to be drawn from the 
jus gentium, Thoſe which follow ſeem to be received by our ſupreme 
Court of Seſſion. 

Whether 40. All perſonal obligations or contracts entered into according to 

deeds ſigned the Jaw of the place where they are figned, or, as it is expreſſed in 

_ 2 othe the Roman law, /ecundum legem domicilii, vel loci contractut, are deemed 

forms of the as effectual, when they come to receive execution in Scotland, as if 


on teen they had been perfected in the Scottiſh form, July 5. 1673, Maſter of 
execution in Salton ; Kames, 23. And this holds, even in ſuch obligations as bind 
Scotland. the granter to convey ſubjects within Scotland; for where one be- 
comes bound by a lawful obligation, he cannot ceaſe to be bound by 
changing places, July 5. 1706, Cunningbam. But though obligations 
to convey, if they be perfected ſecundum l:gem domicilii, are binding 
here; yet conveyances themſelves of ſubjects within Scotland are not 
always effectual, if they are not executed according to the ſolemnities 
of our law. As to which the following diſtinction appears to be ob- 
ſerved. In the conveyance of an immoveable ſubject, or of any right 
affecting heritage, the granter muſt follow the ſolemnities eſtabliſhed 
by the law, not of the country where he ſigns the deed, but of the 
ſtate in which the heritage lies, and from which it 1s impoſlible to 
remove it: for though he be ſubject, with reſpect to his perſon, to 
the lex domicilii, that law can have no authority over property which 
hath its fixed ſeat in another territory, and which cannot be tried 
but before the courts, and according to the laws of that ſtate where 
it is ſituated, And this rule is ſo ſtrictly adhered to in practice, 
that a diſpoſition of an heritable juriſdiction in Scotland, executed 
in England after the Engliſh form, was not ſuſtained, even as an 
obligation to compel the granter to execute a more formal convey- 
ance, Feb. 1729, E. Dalkeith, But in the caſe of a moveable ſubject 
lying in Scotland, the deed of tranſmiſſion, if perfected according to 
the lex domicilii, is effectual to carry the property, July 16. 1630, Sin- 
clair ; Dirl. 390. : for moveables have no permanent ſituation, but 
may, at the pleaſure of the proprietor, be brought from any other 
place to his own domicil, and therefore are conſidered as lying in that 
territory where the deed is ſigned, according to the rule, Mobilia ſe- 
guuntur perſonam. | 
No foreign 41. It would be abſurd to give the ſmalleſt effect to a foreign deed 
deed can 5 perfected according to the law of the place where it was made out, 
if, by its na- Which would not be effectual here, though it had been perfected with 
ture, contrary all the ſolemnities required by our own law. Hence a teſtament 
— made by a baſtard in England, has no effect as to moveables in Scot- 
T land ; becauſe by the law -of Scotland no teſtament made by a baſ- 
tard is valid, let it be ever fo formal, Had. Feb. 1. 1611, Purves. 
Hence alſo a foreign teſtament, bequeathing heritable ſubjects ſituated 
in Scotland, is not ſuſtained in Scotland, though by the law of the 
country where the teſtament was made, heritage might have been 
: ſettled 
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ſettled by teſtament, becauſe by our law no heritable ſubject can be 
diſpoſed of in that form, Dec. 9g. 1623, Henderfons; July 3. 1634, Mel- 
will, This rule is alſo applicable to verbal obligations or ſettlements : 
thus, nuncupative or verbal ſettlements made in England, though 
they have the ſame legal force by that law as written teſtaments, can- 
not carry moveables lying in Scotland; becauſe by our law no pro- 
per teſtament can be made, or executor appointed, without writing, 
Jan. 19. 1665, Shanv. 

42. On a fimilar principle, where a foreign ground of debt, per- 
feed ſecundum legem donucilu, is ſuſtained by our ſupreme court, the 
diligence which is to proceed upon it, and the other judicial ſteps 
neceſſary for giving it full effect, muſt be governed by the law of 
Scotland; becauſe theſe previous ſteps are required to deeds of the 
fame kind, even ſuppoſing them perfected in the Scottiſh form; and 
that judge within whoſe territory the debt is ſituated, and under 
whole authority it is to be recovered, muſt neceſſarily determine all 
queſtions of diligence and competition concerning it, according to 
the laws of his own country, and not according to thoſe of a foreign 
ſtate, which may be utterly unknown to him, and which have no 
authority, nor were ever deſigned to bind the judges of any ſlate 
which is not ſubject to the legiſlature who enacted them. Thus be- 
cauſe no aſſignation is, by the law of Scotland, effectual againit an 
arre'ter, if it has not been intimated previouſly to the arreſtment; 
neither is a foreign aſſignment, not intimated, effectual againſt him, 
though the lex loc: ſhould not require aſſignations to be intimated, 
Fount. July 22. 1708, E. Sclkirk. And, on the ſame ground, no exe- 
cutor named in a teſtament ſigned in England, hath any legal title to 
ſue for the moveables lying in Scotland, till he be confirmed, execu- 
tor in the Scottith form, though the teſtament ſhould have been 
proved before the proper eccleſiaſtical court in England; arg. July 18. 
1666, Brown. As the law of one country is in moſt caſes matter of 
fact to the judges of every other country, the proper way of proving 
it, in points which carry the leaſt degree of doubtfulneſs, is by a 
written opinion of the foreign judges, which is readily granted ex co- 
mitate, upon a recommendation from the court before whom the que- 
ſtion which gave rife to the doubt has been brought; ſee Jan. 18. 1676, 
Cunningham. a 

43. A writing, while it is in the granter's own cuſtody, is not ob- 
ligatory; for as long as it is in his own power, he cannot be ſaid to 
have come to a final reſolution of obliging himſelf by it. And be- 
cauſe one may hold the cuſtody of his writings, either by himſelf or 
his doer, a deed which appears in the hands of the granter's doer, 
has as little force againſt him as if he had retained the cuſtody of it 
by himſelf. When the granter of a deed puts it into the hands of a 
third party, he is ſometimes underſtood to depoſite it with him, not 
to be delivered to the grantee as his own, till the exiſtence of a cer- 
tain event, or the performance of certain facts by the grantee. Thus 
a gratuitous writing, where it was found in the cuſtody of one who 
was a ſtranger both to the granter and grantee, - was preſumed to 
have been depoſited with him, under the- tacit condition, that it 
ſhould be returned to the granter, if he called for it during his life; 
bur that if he did not, it ſhould be delivered upon his death to the 
grantee, Jan. 25. 1677, Ker. Bur Lord Stair, without diſtinguiſhing 

between onerous tous deeds, affirms, 6, 4. f. 42. f 8. that 
all deeds in the hand of a third perſon are prefumed to have been 
delivered by the granter, abſolutely for the grantee's behoof, and 

Vor. II, 6E conſequently 
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Book III. conſequently become the grantee's unlimited property, unleſs it ſhall 


What deeds 
require no 


delivery. 


be proved by the writing or oath of the grantee, that they were de- 
poſited in that perſon's hand under certain limitations or conditions. 
Accordingly, a deed put by the granter into the poſſeſſion of one who 
was doer both for the granter and grantee, was preſumed to have 
been given to that perſon for the behoof of the grantee, 1735, Mrs 
Seton, It cannot well be denied, however, but that in ſpecial caſes 
the depoſitation of a deed with a third party may be proved, not only 
by the oath or writing of the grantee, but by the oaths of the writer 
and inſtramentary witneſſes; ſee July 5. 1662, Drummond, Where 
the depoſitation of a writing is either acknowledged by the grantee, 
or otherwiſe ſufficiently verified, the conditions of 1t may be proved 
by the oath of the depoſitary, March 5. 1624, Hay; Edg. Fan. 29. 
1724, Garden; unleſs where theſe conditions appear to have been re- 
duced by the granter into writing, Feb. 24. 1675, Cowan; in which 
caſe, the written articles afford a ſtronger and more unexceptionable 
evidence than the oath of the depoſitary. After a deed appears in the 
cuſtody of the grantee, the preſumption of delivery to him is ſo ſtrong, 
that it can in no caſe be elided but by his own oath or writing, Mack. 
$ 6. H. t.; and if the delivery be confeſſed by the granter, or his 
repreſentatives, the deed becomes the abſolute right of the grantee, 
not to be defeated under the pretence of its having been granted in 
truſt, unleſs the traſt be proved, either by the ſigned declaration, or 
by the oath of the truſtee. All deeds that appear in the hands of the 
grantee, are preſumed in law to have been delivered at their dates, 
eſpecially where they are either onerous or rational, New Cul. ii. 63, 
5 The general rule, That deeds are not obligatory upon the grant- 
er before delivery, ſuffers ſeveral exceptions. Fiaſt, Writings, if they 
contain a clauſe diſpenſing with the delivery, are good to the grantee, 
though they ſhould be found in the granter's own cuſtody at his 
death. Theſe are of the nature of revocable deeds: for the granter, 
by continuing them in his own keeping, continues a power with him- 
ſelf to cancel them ; but if he do not exerciſe that power, they become 
eſfectual upon his death. Death is, in ſuch caſe, equivalent to deli- 
very, becauſe after it there can be no revocation. 2dly, No deed of 
a teſtamentary kind requires delivery, becauſe the effect of teſtamen- 
tary writings commences only at the period of the granter's death, 
3dly, Bonds, and other writings, in favour of children, need no deli- 
very; becauſe parents have, by a natural right, the cuſtody of their 
childrens writings. Nor 1s this exception, as ſome writers have ima- 
gined, confined to proper bonds of proviſion granted by fathers to 
lawful children. The ſame reaſon for which the law diſpenſes with 
the delivery of bonds of proviſion by fathers to their lawful iſſue, is 
equally applicable to other deeds that do not properly fall under that 
appellation: and in practice, bonds by a mother to her child, and by 
a father to a ſon who is forisfamiliated, and even to a natural child, 
have been adjudged effectual without delivery, June 29. 1624, L. Sil- 
vertonhill; Dec. 16. 1712, Munro; Feb. 25. 1663, Aitenhead, On the 
fame general ground, poſtnuptial ſettlements by the huſband to the 
wife, are obligatory without delivery; the huſband himſelf being the 
legal keeper of his wife's writings, Br. 78. 4hly, A deed in which the 
granter himſelf hath an intereſt, ex. gr. a reſerved liferent, is good 
without delivery; for it is preſumed, that the granter holds ſuch deed 
in his own cuſtody, not becauſe his intention is not finiſhed concern- 
ing it, but to ſecure that intereſt which he has reſerved to himſelf, 
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June 19. 1668, Hadden. 5, Deeds which the granter lies under an 


antecedent obligation to execute, are valid without delivery; for he 
in whoſe favour ſuch deed is conceived, as he had a right to demand 
the granting of it, is alſo entitled to compel the granter to exhibit ir 
after it is ſigned: thus an aſſignation by a principal debtor, of certain 
rights in his perſon to his cautioner, the better to enable him to reco- 
ver payment or relief, is effectual without delivery, Jan. 18. 1677, 
Diek. 6thly, Mutual obligations or contracts, figned by two or more 


rties for their different intereſts, require no delivery, June 29. 1625, 
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Crawfurd ; becauſe every ſuch deed, the moment it is executed, becomes 


a common Tight to all the contractors, The bare ſubſcription of the 
ſeveral parties, proves the delivery of the deed by the other ſubſcribers 
to him in whoſe hands it appears; and if that party can uſe it as a 
deed effectual to himſelf, it muſt alſo be effectual to the reſt. Hence 
a decree-arbitral was adjudged to have full force, in all queſtions with 
the ſubmitters, from the time it was ſigned by the arbiter, even while 
it remained in the arbiter's own cuſtody, or his clerk's; for the law 
conſidered them merely as the depoſitaries in keeping it for the com- 
mon behoof of all the ſubmitters; each of whom had a proper intereſt 
in it the moment it was executed, Home, 41. Laftly, Where the grant- 
er of a deed inſerts it in a public regiſter, his publication of it to the 
whole people of the kingdom, cannot be otherwiſe conſtrued, than 
that he intends it ſhould have full effect in favour of the grantee ; and 
is therefore equivalent to delivery, Dirl. 272. 

45. As the granter of a deed cannot be bound by it, till he deliver 
it, either to the grantee, or to a third party, neither can the grantee 
be bound, until he accept of it with all its limitations and burdens. 
The bare receiving it from the granter ought not, in reaſonable con- 
ſtruction, to infer acceptance; for where the granter of a deed gives 


it to the grantee, without expreſsly tying him to acceptance, the na- 


tural preſumption 1s, that he leaves him at liberty to deliberate whe- 


The grantee 
is not bound 
by a deed till 
he accepts of 
it, cum omni 
enere. 


ther to aceept or repudiate. Acceptance may be proved by the 


grantee's expreſs declaration, either written or verbal; or by acts done 


by him, after receiving the deed, which 1mport acceptance; ſuch as, 
putting it into a public regiſter, taking the benefit of certain clauſes 


in it beneficial to himſelf, or otherwiſe uſing it as his own : all which 


acts may be proved, either by writing, or by the teſtimony of wit- 
neſſes. A creditor preſent at a general meeting of creditors, where a 
truſt-deed offered to them by the common debtor had been agreed to, 
was underſtood to have acquieſced in the reſolution of the meeting; 
and therefore was tied down to the acceptance of the deed, though he 
had given no opinion actually approving of it, ſince he did not ex- 
preſsly declare againſt it. 


11 


Of Obligations ariſing from Conſent, and of acceſſory 
Obligations. 


ONSENSUAL contracts are thoſe, which, by the Roman law, might 


Conſenſual 


be perfected by conſent alone, without the intervention, either of contracts 


things, or of writing. Of this ſort were reckoned the contracts of ſale, 


location, ſociety, and mandate; to which our cuſtoms have added 
| permutation 
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permutation or exchange. All theſe muſt, according to the law of 
Scotland, be limited to moveable ſubjects: for, as has been already 
obſerved, heritage can neither be ſold, let, nor exchanged, without 
writing. 

2. In the firſt ſtate of things, commerce was managed entirely by 
barter. One thing was given for another, and work was either paid 
in work or in commodities, After luxury, however, had multiplied 
the neceſſities of mankind, this became in a great meaſure impracti- 
cable. It ſeldom happened that one had jult ſuch a quantity of goods 
he had no occaſion for, as might anſwer in value to thoſe he wanted 
in exchange, or of ſuch a kind as to be uletul to the perſon with whom 
he wanted to make the exchange. Hence was introduced the uſe of 
coined money, which, having a fixed value ſtamped on it by public 


authority, might be a common meaſure or ſtandard for eſtimating 


What things 
may be the 


ſubject of ſale. 


every thing elſe. From this origin, ſale, or as it is called by the Ro- 
mans emptio venditio, had its rife, I. 1. pr. De contr. empt.; which may 
be defined, A contract, whereby one of the parties becomes bound 
to deliver a certain ſubject or commodity to another, with a view of 
transferring the property, in conſideration of a determinate price in 
current money to be paid for it. Though this contract is perfected 
by conſent alone, it does not ſtrike againſt the rule of law, That the 
property of things cannot be transferred but by tradition; for though 
the contract is entered into and perfected with a view of transferring 
the property to the buyer, it is not actually transferred, but remains 
with the ſeller or vender till the delivery of the ſubjeR. | 
3. Whatever falls under commerce may be the ſubject of fale ; and 
even things not yet exiſting, but which are only in hope; as the 
draught of à net, or the hope of a ſucceſſion, J. 8.F 1. De contr. empt. 
Things, the importation or uſe of which is abſolutely prohibited, can- 
not be the ſubject of commerce, nor conſequently of ſale, J. 34. F 1. 
cod. tit. But where the importation of particular goods is osly bur- 
dened with a duty, a contract may be effectually entered into con- 


cerning them: for though the law enacts penalties, if they ſhould not 


be regularly entered, it allows the uſe of them to all the community, 
and ſo leaves them as a ſubject of commerce, Names, 40. Yet even in 
the ſale of run goods, no action for damages lies againſt the ſeller for 
not delivery, if the buyer knew that the goods were run, Home, 54. ; 
ſee 11 Geo. I. c. 30. The ſubject to be fold ought, by the Roman 
law, to have been alſo certain; i. e. the individual itſelf ought to have 
been, by ſome obvious character, diſtinguiſhed from all others of the 
fame kind; inſomuch, that even in a ſale of fungibles gue recipiunt 
Functionem, ſuch as ſugar, oil, corns, &c. the ſale was not perfected till 
the quantity to be fold was meaſured out or weighed, J. 35.4 5. cod, 
tit. But there as nothing more uſual in our practice, than to ſell 
wheat, barley, wine, &c. by ſamples, without ſetting apart any preciſe 
corpus for the buyer. | 

4. The price in a contract of ſale muſt conſiſt in current money, 
i. e. either in the known coin of the country, or in foreign coin, 
which hath a determinate value or currency ſet upon it by the tacit 
conſent of the ſtate, Y 2. Iaſt. De empt. If the price ſhould be payable 
in bullion, or in wrought plate, the Romans pronounced it to be, not 
a ſale, but barter or exchange. But this diſtinction, though it might 
have been of uſe in the Roman law, which attributed different natures 
and properties to thoſe two contracts, iu. F 13. can be of little uſe in 
ours, where the nature of both, and the obligations on the contrac- 
tors, are in effect che ſame, 2d/y, The price muſt not be merely elu- 


ſory ; 


Of Obligations ariſing from Conſent, &c. 


ſory; otherwiſe the contract will reſolve into a donation, where the 
ſeller is only liable in that degree of warrandice, which is implied in 
donations. The price ought alſo to be juſt, i. e. in the ſenſe of the 
Roman law, in ſome degree proportioned to the value of the thing 
ſold; and therefore, when a ſubject was ſold for leſs than the half of 
its true value, the ſeller might have recovered it, on paying back the 
price to the buyer, J. 2. C. De re/c. vend. But this doclrine being re- 
pugnant to the common nature of contracts, is rejected by our uſage; 
for every price which the parties have agreed upon, is, in the judge- 
ment of the law of Scotland, juſt, if they have not been drawn into 
the contract by fraud or deceit, June 23. 1669, Fairie, The price muſt 
be certain, as well as the ſubject ſold, It is moſt commonly fixed by 
the parties themſelves at ſtriking the bargain ; and ſometimes by a 
third perſon, to whom the parties refer the determination of it : but 
if that third perſon either could nor, or would not, determine the 
price, the bargain was void by the Roman law, /. 15. C. De contr. empt. 
The price could not, by that law, be referred to the buyer, J. 35. 1. 
De contr. empt. ; but by our practice it may, March 13. 1639, E. Mon- 
troſe. Yet the buyer's determination upon ſuch reference ought to be 
ſubject to the modification of the judge; for that cannot be called 
an obligation which depends entirely on the will of the perſon obliged, 
J. 108. F 1. De verb. ob, Sometimes alſo the price in ſales of grain is 
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fixed by the ſheriff-fiars. Theſe are the rates ſettled by a ſentence of 


the ſheriff, proceeding on the report of a jury, on the different kinds 
of grain, of the growth of the county for the preceding crop ; and 
ſerve as a rule for aſcertaining the prices, not only in contracts where 
the parties themſelves cannot fix them, but in all ſales where it is 
agreed to accept of the rates ſettled by the fiars, New Coll. 11. 244. By 
act of ſederunt, Dec. 21. 1723, the jury ought to be ſummoned before 
the 2oth of February, and the majority of them to conſiſt of landed 
men: but this laft injunction was never in univerſal obſervance ; or, 
at leaſt, is now in diſuſe in moſt counties. | 

5. Though this contract 1s perfected by conſent alone, yet earneſt 
is frequently given by the buyer in majorem evidentiam, or as a corro- 
borative ſymbol or mark that the bargain is perfected. Some civilians 
have affirmed, on the authority of J. 17. C. De fid. inſir. Oc. and of 
pr. Inſt. De empt. vend. that the giving of earneſt, or arrbæ, in place of 
confirming or aſſuring the contract, weakens it; becauſe a power is 
thereby granted to either party to refile, notwithſtanding the earneſt ; 
to the buyer, upon forfeiting what he had given; and to the ſeller, 
upon reſtoring what he had received, with as much more. But theſe 
texts are expreſsly confined to the ſpecial caſe where the parties have 
it in view to reduce the contract into writing, and where, conſequent- 
ly, the bargain is not complete till a written contract be ſigned : and 
the extending of that doctrine to all contracts of ſale indiſcriminate- 
ly, appears contrary, to the obvious intention of parties at giving 
earneſt, to the known meaning of the word arrhe, or arrhabo, in all 
approved writers, and to the plain principles laid down in other texts 
of the Roman law, J. 35. pr. De contr. empt.; l. 3. 6. 12. C. De reſc. 
vend.; J. 5. C. De obl. et act. If therefore, he who hath given the ear- 
neſt reſiles, he not only forfeits it, but may be ſued by the other party 
for performance; ſince what was intended for ſtrengthening the 
contract cannot be wreſted to the weakening of it. Since the queſ- 
tion, In what caſes earneſt is to be imputed in part of the price? is 
never fixed by the parties at giving it, the ſolution ſeems to depend 
on the amount of the ſum that is given co nomine. Where it bears 
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no proportion to the value of the ſubject fold, ex. gr. a ſhilling in the 
purchaſe of a ſhip, or of a box of diamonds, it is preſumed to be 
given merely in evidence of the bargain, or, in the common way of 
ſpeaking, dead earneſt ; but if the ſum be more conſiderable, it is 
reckoned up in the price. Another ſymbol was anciently uſed in 
proof that a ſale was perfected, which continues to this day in bar- 
gains of leſſer importance among the lower rank of people, the parties 
licking and joining of thumbs : and decrees are yet extant in our re- 
cords, prior to the inſtitution of the College of Juſtice, ſuſtaining ſales 
upon ſummonſes of thumb-licking, upon this medium, That the par- 
ties had licked thumbs at finiſhing the bargain, 

6. What is ſaid by Juſtinian, pr. //, De empt, and copied by Mac- 
kenzie, & 1. H. J. that how ſoon parties are agreed concerning the price, 
the contract is perfected, muſt be underſtood with caution, and not 
in the full extent of the words; for ſo long as the ſmalleſt difference 
remains between the parties, with regard to the term of payment of 
the price, the time or place of delivery, or any other article whatever 
that may have been the ſubject of communing, the bargain remains 
unfiniſhed, though the price ſhould be agreed upon. . 

7. Though the ſeller continues proprietor until delivery, yet if the 
ſubject periſh before delivery, it periſhes not to him, but to the pur- 
chaſer; who may therefore be compelled to pay the price to the ſel- 
ler, notwithſtanding the deſtruction of the ſubject, according to the 
rule, Periculum rei venditæ, nondum tradite, rt emptoris, I. 8. pr. De per. 
et com. rei vend, This makes an exception from another known rule, 
That every thing muſt periſh to the proprietor: and the reaſon of it is, 

that the property, which continues in the ſeller till after delivery, is but 
nominal; he is truly no better than the keeper of the ſubject for be- 
hoof of the purchaſer, and ſo he is debtor for its delivery; and no 
debtor for the delivery of a ſpecial ſubject can in equity be anſwer- 
able for the caſual misfortunes to which it may be expoſed. Stair is 
of opinion, 6. 1. 7. 14. F 7. that by the uſage of Scotland the ſeller 
hath no claim for the price where the thing ſold periſhes in his poſ- 
ſeſſion, even without his fault; but no judgment hath been given 
on this point, by which any ſuch cuſtom might have been eſtabliſhed. 
Admitting however his Lordſhip's doctrine to be well founded in the 
caſe of the entire extinction of the ſubject, it is agreed on by all, that 
the ſeller is entitled to the full price, though the ſubject ſhould, by 
mere accident, have turned worſe while in his hands ; becauſe, ſeeing 
the purchaſer has the whole benefit ariſing from the improvement of 
it, he ought alſo to run the riſk of its deterioration ; Cujus ęſt commo- 
dum ejus debet eſſe periculum, It is alſo inconteſted, on the other hand, 
that the ſubject periſhes to the ſeller before delivery in the following 
caſes. Firſt, If it periſhes through his fault, The ſeller is accounted 
in fault, where he has, either by ſome politive act expoſed the ſubject 
unneceſſarily to danger; or hath not employed that middle degree 
of diligence which is required in the contract of ſale, by the rule laid 
. down in J. 5. H 2. Comm.; or where the ſubject has been loſt through 
any latent inſufficiency or diſtemper anterior to the contract, arg. /. 6, 
C. De per. et com. rei vend. ; or where the ſeller has been in mora, for 
not delivering it to the purchaſer when he ought. But it is not ac- 
counted mora, if the not-delivery by the ſeller be owing to the pur- 
chaſer's declining to pay the price; for the ſeller may lawfully re- 
tain the thing ſold as a pledge, or in ſecurity of the price, J. 13. $8. 
De act. empt. 2dly, If, by a ſpecial article in the contract, any part of 


the riſk ſhould be laid on the ſeller, the lex contractus muſt be the 
| rule. 
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rule. Thus, where the ſeller becomes obliged to deliver the ſubject at 
a certain place, the periculum continues his till it be ſo delivered, Fount, 
Fan, 25. 1687, Spence, 3dly, Where a commodity is fold as a fungi- 
ble, not as a corpus, the hazard lies alſo upon the ſeller : a proprietor 
of lands, for inſtance, who ſells a certain quantity of his farm-wheat 
of a particular crop to a merchant, without ſpecifying any individual 
parcel, ſuffers the whole loſs, if any part of that year's wheat ſhould be 
deſtroyed by fire, ſhipwreck, or any other misfortune, before he had 
performed his part of the bargain ; becauſe the buyer did not purchaſe 
that preciſe part of the ſeller's farms which was loſt, more than any 
other, 

8. Delivery in a ſale may be either real, by putting the ipſam corpus 
ſold into the poſſeſſion or under the power of the purchaſer ; or ſym- 
bolical, if the thing ſold does not admit of real delivery. By this 
delivery, the property is transferred to the buyer. By the Roman 
law, the property was not transferred till the price was alſo paid, or 
the ſeller ſatisfied with the ſecurity he had got for it. But whether 
this would be held for the law of Scotland remains a doubt. Though 
the ſeller, where the property is truly in another, cannot transfer that 
Tight to the buyer which is not in himſelf ; yet the purchaſer, who 
bought under the belief that the ſeller was proprietor, 1s entitled to all 
the intermediate fruits of the ſubject, according to the rules of bona 
fide poſſeſſion ſet forth ſupr. b. 2. f. 1. 25. Delivery in a fale, ub: 
dolus dedit cauſam contractui, ex. gr. where the buyer knew himſelf in- 
ſolvent, has not the effect to transfer the property to him; it remains 
with the ſeller, who was inſnared into the bargain ; fo that the con- 
tract becomes void, New Call. i. 5, And even though the goods fo 
delivered ſhould be afterwards diſpoſed of to a bona fide purchaſer, the 
former proprietor, as he would on that ground have been preterred to 
the right of the goods themſelves, in competition with the arreſting 
creditors of the bankrupt, had they been ſtill in medio, is allo prefer- 
able upon the price lying in the hands of the purchaſer from him, as 
coming in place of the goods, New Coll, ii. 47. 

9. The ſeller is, by the nature of this contract, obliged not only 
to deliver to the buyer the thing ſold,” with all the fruits of it ariſing 
after the ſale, to which he may be compelled by the actio empti, but 
to make that ſubject effectual to the buyer, though there ſhould be no 
obligation of warrandice expreſſed; and conſequently, if it ſhould be 
evicted from the buyer, an action of recourſe lies againſt the ſeller 
upon that implied warrandice, according to the rules that have been 
already explained in the ſale of heritage. On the other hand, the 
buyer may be compelled by the a#:9 venditi, to make payment of the 
price, together with the profitable expence diſburſed on the ſubject by 
the ſeller while it continued in his hands after the ſale. 

10. It was reckoned one of the naturalia of this contract by the Ro- 
man law, that if the goods bought had, at the time of the ſale, a la- 
tent fault or inſufficiency not ealily diſcoverable by the buyer, and of 
that kind that he would not have purchaſed the goods at any rate had 
he known it, the buyer was entitled, at any time within fix months 
after the delivery, to ſue for the recovery of the price, by the a9 red- 
Bibitoria, upon his returning the goods to the ſeller, tit. F. De edil. edi. 
This action is, by our uſage, limited to the ſpecial caſe where the 
buyer, in a few days after the goods have been delivered to him, of- 
fers them back to the ſeller ; for otherwiſe it is preſumed, from the 
buyer's filence, either that he hath paſſed from all objections to the 
fate, or that the inſufficiency has happened after the goods came to 
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Book III. his poſſeſſion, Jan. 29. 1668, L. Ayton; Fount, Feb. 16. 1681, Neludod, 

— — ſtated in Dic f. ii. p. 357.; Fount. Feb. 22, 1694, Mitchell ; New Coll. iii. 
38. If the inſufficiency was of a ſlighter kind, it was lawful for the 
buyer, by the a&io guanti minoris, to have ſued for the recovery of as 
much of the price as exceeded what he might reaſonably have given 
for the ſubject had he known the defect. But as no action is, by our 
uſage, competent for ſetting afide ſales on account of the diſproportion 
of the price to the value of the commodity, it may well be doubted, 
whether the buyer would, in conſideration of its inſufficiency, be en- 
titled to the abatement of any part of the price *, 

Padum li- 11. Among the conditions which are only accidental to a fale, and 

eomniorie- are not admitted except they be expreſſed, is the padlum legis commiſſe= 
riæ, by which the ſale becomes void, res fi imempta, if the price be not 
paid within a determinate day. This condition, where it is ſtipulated 
by an expreſs clauſe, does not ſuſpend the ſale; the property is tranſ- 
ferred to the buyer upon the delivery: but if he fail to pay the price 
within the time limited, the ſale refolves, and the property returns 
from him to the ſeller, J. 1. De leg. comm. But if a ſale thould be en- 
tered into, under condition that the price ſhall be paid on or before a 
day prefixed, ſuch condition, before it be purified, is, as Stair juſtly 
obſerves, b. 1. f. 14. f 4. truly ſuſpenſive of the ſale, which is not un- 
derſtood to be perfected till the condition exiſts; inſomuch that though 
the ſubject ſhould be delivered to the buyer, the property continues in 


the ſeller till the price be paid. 
Patumdert* 12. Among the accidentalia of this contract may be alſo reckoned 


28 the padtum de retrovendendo, or right of reverſion in ſales, by which 
the thing ſold is ſtipulated to return to the ſeller, if he ſhall, within a 
limited time, repay the price to the purchaſer. And this condition, 
when it is adjected to the contract, is moſt ſtrictly obſerved ; fo that 
the ſeller, if he ſhall ſuffer that time to elapſe without making pay- 
ment, loſes his right of reverſion from that moment, and cannot be 
reſtored by any ſubſequent offer of the price: for as in ſales an ade- 
quate price is preſumed to be paid to the ſeller, there is truly nothing 
penal in limiting the reverſion, and therefore the buyer's abſolute right 
of property ought not to be poſtponed or ſuſpended beyond the agree- 
ment of the contractors. Though the right of reverſion of lands is 
declared by ſpecial ſtatute to affect ſingular ſucceſſors; yet, in the ſale 
of moveables, reverſions retain their genuine nature of perſonal obli- 
gations, and conſequently are effectual only againſt the buyer himſelf, 
but not againſt his aſſignee. 

13. Permutation is a contract, by which one moveable ſubject is ex- 
changed or bartered for another. It was deemed by the Romans an 
innominate contract, which therefore produced no action till one or 
other of the parties had actually performed his part of the contract by 
delivery, ſupr. t. 1. $ 35. But it is, by our practice, fully perfected by 
conſent alone, without any znterventus rei. The Roman law ſeems to 
have held it for a rule, that where either of the things exchanged be- 
longed to a third perſon, the property was not transferred on either 
_ fide; and that therefore he from whom one of the ſubjects happened 

to be evicted, might recover from the other what he gave in exchange 
for it, as {till continuing to be his property, J. 1. \ 3, 4. De rer. perm, 
This doctrine may be equitable, if directed only againſt the party 
himſelf and his heir; but there could be little ſecurity in the com- 


merce of moveables, if it were extended againſt a ſingular ſucceſſor, 
who 
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who had bona fide bought the ſubject from the party after the ex- 
change. | | 
2 Location is that contract, in which a hire is agreed upon, for 
the uſe of any moveable ſubject, or for the work or ſervice of perſons. 
He who lets his work, or the uſe of his property, to hire, is called 
the locator, or leſſur; and the other, the conductor, or leſſee, It is the 
leſs neceſſary to inſiſt minutely on the nature of this contract, that it 
is governed nearly by the ſame rules which are obſerved in that of 
a ſale, pr. Inſt. De loc. cond. ; of which location may, without impro- 
priety, be conſidered as a ſpecies : for the ufe of the thing, or ſervice 
of the perſon, in location, anſwers to the property which is acquired 
in a ſale; and the rent or wages in location, that generally conſiſts in 
money, and muſt always be certain, anſwers to the price. It is ob- 
vious, from the name and nature of location, that no property is trans- 
ferred thereby to the leſſee, who is entitled to the bare uſe of the ſub- 
ject let, which ſubject is again to be reſtored to the owner at the time 
agreed on by the parties. If therefore the leſſor, who remains pro- 
prietor, {hall make over his property to a third perſon, the right of 
uſe in the leſſee ceaſeth, from whom the new proprietor may recover 
the poſſeſſion of the ſubject, notwithitanding the prior location, This 
rule, which by its nature may be applied equally to all locations, J. . 
C. De locat. obtained with us, even in leaſes of heritable ſubjects, nll 
it was altered by ſpecial ſtatute, | 
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15. As the contract of location is entered into for the benefit of Obligations 


both parties, they are liable in a middle kind of diligence, preftant 
culbam levem. The leſſor is, by the nature of the contract, bound to 
procure and to continue the free uſe and enjoyment of the ſubject to 
the leſſee, and he muſt deliver it in ſuch condition that it may ſerve 
the purpoſe for which it was let. If by ſome fatality, or vis major, 
which cannot be imputed to himſelf, it ſhall not be in his power to 
get the leſſee into poſſeſſion, he cannot be ſued ex locato for damages, 
J. 15. 2. Loc.: and, on the other hand, he has no claim for hire 
from the leflee, who was, without his own fault, debarred from the 
uſe of the ſubject, J. 33. cod. tit. verſ. Sin vero. But if the leſſee ſhall 
be kept or turned out of poſſeſſion by any fact of the leſſor which 
infers blame, ex. gr. by having, after the contract, ſold the ſubject 
to another, without properly ſecuring the leſſee's intereſt, he not only 
loſes his hire, but is bound, by an implied obligation of warrandice, 
to make up to him all the damage he ſhall ſuſtain through the eviction 
of the ſubject, J. 25. F1.; d. I. 33. Loc. 

16. The leſſee is, on the other part, obliged to uſe the ſubject well, 
to put it to no other uſe than that for which it was let, to preſerve it 
in good condition during the leaſe, and to reſtore it to the leſſor, and 
to pay to him the rent or hire agreed upon: and he is entitled to the 
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neceſſary and profitable expence diſburſed by him on the ſubject. If fter and ſer- 


vant. 


a mechanic, or workman, who lets his labour or ſervice, ſhall, ei- 
ther from careleſſneſs, neglect to perform the work he has undertak- 
en, or, from want of ſkill, make it uſeleſs or inſufficient, he is liable 
to his employer in damages, J. 9. .; J. 13. Hi, 2. Locat.; for he 
ought not, as an artiſan, to have undertaken a work to which he was 
not equal. But if it cannot be imputed to him that the work was 
not performed, he is entitled to the full wages agreed on, J. 38. pr. 
eod. tit. A workman or ſervant, who is hired to a preciſe day or 
term, is entitled to his full wages, though he ſhould, by ſickneſs or 
other accident, be diſabled from his ſervice for a part of that time; 
but if he die before the term be elapſed, his wages are only due for 
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the time he actually ſerved. If a maſter dies, or without good rea- 
ſon turns off a ſervant who was entitled to maintenance at bed and 
board in his family, before the term agreed on, the ſervant has a 
right to his full wages, and alſo to his maintenance till that term. 
And, on the other hand, a ſervant, who without a reaſonable cauſe 
deſerts his maſter's ſervice before the term, forfeits his wages and 
maintenance, and is liable to his maſter in damages. For a like rea- 
ſon, if an apprentice either die, or deſert his apprenticeſhip, before the 
term thereof be expired, the maſter is entitled to the whole appren- 
tice-fee ſtipulated to him by the indentures, without any abate- 
ment, ſince he has done nothing to render the performance of the 
contract for the remaining years of the apprenticeſhip impracticable, 
New Coll. ii. 267. 

17. The contract by which the owner of a ſhip or veſſel freights 
her to a merchant for the tranſportation of goods from one port to 
another, for a certain ſum; to be paid either by the day or upon the 
whole voyage, is a ſpecics of location. But though that contract 
may be perfected by conſent alone, it is uſually reduced into writing 
in the form of a mutual deed, called a charter-party. Beſides the 
freight ſpecially covenanted to be paid to the maſter, he is alſo en- 
titled to average; by which is underſtood, in the common accepta- 
tion of the word, that ſum which 1s given to maſters of thips, over 
and above the freight, upon account of the extraordinary charges 
they may be put to in the courſe of the voyage, by employing pilots 
to direct the navigation m rivers, or through banks or rocks near 
the ſhore, or of the damage they may ſuſtain by the loſs of maſts, 
anchors, or other ſhip-apparel in a ſtorm, Oc. No part of the freight 
is due to the maſter or owner of a ſhip, till the whole intended voy- 
age be finiſhed, by unlading the cargo, and diſcharging the ſhip at 
the laſt port mentioned in the charter-party ; which obtains even in 
a trading voyage, where there are perhaps five or fix different ports 
at which the maſter is bound to put in one after another. In moſt 
charter-parties, the maſter is obliged to remain a certain number of 
days at every port, for unlading the old cargo and taking in the new ; 
in conſideration of which, no allowance can be claimed by him over 
and above the ſtipulated freight; and frequently a power is given 
to the freighter to whom the goods belong, in caſe of neceſſity, to 
keep the ſhip at demurrage {from the French demeurer, to ſtay or con- 
tinue) in each port, a farther number of days, at the rate of a de- 
terminate ſum to be paid to the owners or maſter of the ſhip, for 
each additional day that the ſhip ſhall be ſo detained in any of the 
ports aforeſaid, —— The owner of a ſhip, when he wants money to 
purchaſe proviſions or other neceſſaries for any intended voyage, fre- 
quently borrows money ; for which the lender's only ſecurity is up- 
on the ſhip, without any perſonal obligation againſt the borrower. 
Debts of this kind are conſtituted by bond or bill of bottomry, ſign- 
ed by the borrower, acknowledging the receipt of the ſam, and 
charging the ſhip with the payment thereof upon her ſafe return 
home, after finiſhing the voyage; but declaring, that if ſhe be loſt. 
during the courſe of the adventurt, the obligation for the payment 
of that ſum ſhall ceaſe and determine, and that the whole loſs ſhall, 
in that caſe, fall upon the lender, ——Sometimes merchants who are 


unwilling to engage in an adventure upon their own riſk, chuſe to 
give a certain ſum as a premium to one or more; who, in conſide- 
ration thereof, grant to the merchant an obligation in writing, ſtyled 
a policy of inſurance ; by which the inſurers oblige themſelves to un- 
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dertake the whole riſk of the ſhip or goods inſured upon themſelves, 
at a certain rate per centum, proportioned to their value, and to war- 
rant them to the owner during the courſe of the adventure, againſt all 
dangers ariſing from the ſea, enemies ſhips, pirates, or other misfor- 
tunes whatſoever. Inſurers are frequently called underwriters, from 
the ſtyle of molt policies, which begin with the words, We the under- 
evritten, &c. A merchant, or owner, who inſures ſhip or goods, 
knowing that they are already loft, has no claim againſt the inſurers 
for any part of the ſums inſured : and if the maſter of a ſhip, after 
ſecretly unlading the cargo, thall fraudulently fink her, by boring a 
hole in the hold, or other ſuch device, with an intention to recover 
from the inſurers the value at which the {hip or goods inſured are 
eſtimated, the inſurers are diſcharged from their obligation, and the 
maſter is puniſhable criminally ex de In cafe part only of the ſub- 
jects inſured be loſt, each inſurer or underwriter mult pay at the rate 
of ſo much per cent. to the owner, in proportion to the ſum for which 
he ſubſcribed. | 

18. Society, or copartnery, another conſenſual contract, may be 
defined, that by which the ſeveral partners agree, concerning the 
communication of loſs or gain ariſing from the ſubject of the con- 
tract, Among the Romans, copartneries were ſometimes entered in- 
to omnium bonorum, of the whole eſtate belonging to the partners or - 
cit, l. 1. 5. pr. Pro ſocto, But by the preſent cuſtom of nations, they are 
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limited to a determinate ſum of money, put by the partners into a 


common ſtock, to be employed in trade, agriculture, manufactures, 
or other lawful negotiation from which profit is expected. It is not 
enough towards conſtituting this contract, that two or more perſons 
have the ſame thing in common among them, as in the caſe of co- 
heirs, or of ſeveral legatees in the ſame ſubject; ſeeing ſuch commu- 
nion is not formed by the mutual choice of the proprietors of each 
other for partners, J. 31. Pro ſoc. 

19. Equality among the partners is the great characteriſtic of this 
contract; and therefore, „ii, if the copartnery be entered into by wri- 
ting, as it is molt frequently in all trading countries, and if the con- 
tract expreſs the ſeveral ſums put in by each partner into the com- 
mon ſtock, the proprietors are entitled to ſuch a ſhare of profit and 
loſs as anſwers to the proportions of theſe ſeveral ſums, unleſs it be 
otherwiſe covenanted. 2d4/y, Where neither the quantity of ſtock put 
in by each partner, nor their ſhares of profit and loſs are mentioned, 
their ſeveral ſtocks are preſumed equal, till the contrary be proved ; 
and of conſequence, their ſhares of profit and loſs will be alſo equal, 
J. 29. pr. Pro foc. But a copartnery may be ſo formed, without break- 
ing in upon the equality eſſential to the contract, as to give one of the 
partners an equal ſhare of profit with the others, though his ſtock 
{hould be leſs than theirs, or indeed though he ſhould have no ſtock ; 
becauſe the ſkill or induſtry of one partner may be worth the ſtock of 
another. Nay, this conſideration will juſtify a copartnery, by which 
one of the partners, either from his ſuperior {kill in the management, 
or his ſole right of property in the ſubjeR, ſtipulates for a certain 
ſhare of the profits to himſelf, without being ſubjected to any part of 
the loſs, J. 29. F 1. Pro oc. This is the caſe in leaſes of mines, granted 
by the proprietors of the ground, for a ſtated proportion of the ore 
brought up from the ſhaft ; which proportion is not chargeable with 
any part, either of the loſs, or even of the neceſſary expence attend- 
ing the work: for ſuch contracts, though made out in the form of 


leaſes, are as proper copartneries as thoſe granted by a proprietor of 
| land 
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land to the colont partiarii, I. 25. \ 6. Local. But copartneries, by which 
one of the partners is ſubjected even to the ſmalleſt ſhare of the loſs or 
expence, without being entitled to any chance for ſome part of the 
profits, called in the Roman law Jeoninæ, are juſtly reprobated ; fince 
it is quite irreconcileable to equity, that one ſhould loſe, or run a riſk 
of loſing, ſomething, while at the ſame time he hath not the leaſt 
chance of gaining any thing, d. I. 29. f 2. Pro /cc. 

20. Where a partner acquires a right in name of the company, the 
property, by the obvious nature of the acquiſition, is veſted directly 
in the company; and when he acquires in his own name with the 
company's money, he lies under an obligation to communicate the 
benefit of the purchaſe to them. Nay, it ariſes from the good faith 
implied in partnerſhip, that a partner, when he ꝓurchaſes, even with 
his own money, or at his own expence, a right which 1s naturally 
connected with, or falls under the copartnery, is, like a tutor with 
reſpect to his pupil, preſumed to purchaſe, not for himſelf, but for 
the company, March 26. 1624, Inglis : but as the property ſtill re- 
mains in the acquirer, thofe who purchaſe from him are ſecure againſt 
any challenge from the company ; whoſe only remedy 1s an action of 
damages againſt the firſt purchaſer for not having taken the right in 
their name, or communicated it to them. It hath been much d:(- 
puted, how far an obligation ſigned by one of the partners, affects the 
company or copartnery by the Roman law; as to which a variety of 
diſtinctions hath been imagined by doctors, to reconcile the different 
expreſſions of the Roman juriſconſults. According to our pretent 
practice, the partners in private companies generally aſſume to them- 
ſelves a firm or name proper to their own company, by which they 
may be diſtinguiſhed in their tranſactions; and in all decds ſubſoribed 
by this name of diſtinction, every partner is, by the nature of copart- 
nery, underſtood to be intruſted with a power from the company of 
binding them. Any one partner therefore who ſigns a bill, or other 
obligation, by the company's firm, obliges all the other partners; 
but where he ſubſcribes a deed by his own proper ſubſcription, the 
creditor, who followed his faith alone in the tranſaction, hath no ac- 
tion againſt the company, unleſs he ſhall prove that the money lent 
or advanced by him was thrown into the common ſtock, J. 82. Pro ſoc. 
No partner, however, can, without a ſpecial warrant from the com- 
pany, bind them by any deed of his, though ſigned by the ſocial firm, 
in a matter which falls not under the ordinary courſe of adminiſtra- 
tion. Hence a bond of arbitration, or reference of certain company- 
claims, made by a partner in name of himſelf and company, to arbi- 
ters, was adjudged ineffectual, Now. 1728, Lumſdaine, obſerved in Dic. 
Ii. p. 376. 55 

21. It alſo proceeds from the mutual confidence inherent in this 
contract, that the ſeveral partners are not always obliged to uſe that 
middle kind of diligence which prudent perſons employ in their own 
affairs; they are ſecure if they manage the company's concerns as 
they would do their own. If, therefore, a partner ſhould fall into an 
error in management, for want of a larger ſhare of prudence or {kill 
than he was truly maſter of, he is not anſwerable for the conſequen- 
ces : he did his beſt ; and the other partners have themſelves to blame 
that they did not make choice of a partner of greater abilities, 9 g. 
Inſt. De ſoc. | 

22. As partners are, from a delectus perſonæ, or the reciprocal choice 
they make of cach other, united in a kind of brotherhood, no part- 
ner could by the Roman law transfer his intereſt or ſhare in the ſo- 
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ciety to a third perſon, without conſent of the company, J. 19. 59. 

Pro ſoc.; but copartneries, even private ones, may be now ſo con- 
ſtituted by a ſpecial article for that purpoſe, that the partners are left 
at liberty to transfer their ſhares to whom they pleaſe. If any of the 
partners ſhall aſſume a third perſon into partnerſhip with him, ſuch 
aſſumed perſon becomes partner, not to the company, but to the aſ- 
ſumer, J. 19. 20. cod. lit. The company are not bound to regard the 
ſecond contract formed by the aſſumption, which is limited to the 
ſhare of the partner aſſuming. He ſtill continues, with reſpect to the 
company, the ſole ꝓroprietor of that ſhare, and mult ſuſtain all actions 
concerning it. d . 

23. Every partner is obliged to advance the ſums neceſſary for car- 
rying on the company's buſineſs, in proportion to the original ſhare 
he has in the copartnery. If one of them has advanced any ſum out 
of his proper money, upon the common account, or hath ſuffered any 
damage by robbery, ſhipwreck, or other misfortune, while he is ma- 
naging the company's affairs, the expence ſo incurred, or the loſs ſo 
ſuſtained, muſt be made up to him out of the common ſtock, J. 52. 

4. cod. tit. ; and if that is not ſufficient to repay it, all the partners 
muſt indemnify him out of their proper money, each in proportion 
to his ſhare of profit and loſs ; and if any one of them ſhall have be- 
come bankrupt, that burden falls on thoſe who remain ſolvent, with 
the deduction of the ſhare falling on the partner himſelf who has ex- 
pended the money or ſuſtained the loſs. But if the loſs be more re- 
mote or indirect, ex. gr. if one, from malice againſt the company, 
ſhould have difinherited his lawful heir, becauſe he entered into that 
partnerſhip, or revoked a legacy he had formerly granted him, the 
partner has no-claim for indemnification, as he would not be obliged 
to communicate to the company any benefit of that ſort that might 
accrue to him by his partnerſhip, J. 60. & 1. cod. tir. 

24. The company-effeQts are not the property of every individual 
partner, according to their ſeveral original ſhares, but are the common 
property of the company, ſubject to their ſole adminiſtration ; ſo that 
no partner can withdraw out of the common ſtock any part of his own 
ſhare, or even of its profits, till the company ſhall direct a dividend. 
If the common ſtock, together with its produce and profits, belongs in 
property to the company, it mult be ſubject to their debts ; ſo that it 
is only the refidue, or the ſtock remaining after the payment of the 
company-debts, that can be the ſubject of diviſion after the diſſolu- 
tion of the ſociety. No creditor, therefore, of a partner can, by poind- 
ing, affect his debtor's ſhare in the copartnery, ſo as to transfer the 
property of it to himſelf, to the prejudice of a company-· creditor; bur 
he may attach it by arreſtment in the hands of the company, to be 


made forthcoming to him on the diffolution of the partnerſhip, in ſo 


far as {hall appear to be at that period due to the debtor, after payment 
of all the page ber Ear ; ſee Mw Coll. iii. 11. 

25. As to the ſeveral ways in which this contract may be diſſolved, 
no private ſociety is underſtood to continue longer than the lives of 
the partners, J. 1. pr. Pro ſoc.; nor to deſcend to their heirs, J. 59. pr. 
cod. tit. ; for that contract is founded in the perſonal confidence that 
the partners have in one another. Upon this ground, the death of 
any one of the partners diſſolves the ſociety, if the contrary be not ex- 
preſsly covenanted, 9 5. Iaſt. De ſoc.; becauſe the copartnery might poſ- 
ſibly have been entered into, with a ſpecial view to the diligence or 
abilities of that particular partner. What is ſtyled civil death, has, in 
this queſtion, the ſame effect as natural, I. 4. H 1, Pro ſoc. For a part- 
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ner who is attainted, or lies under the ſentence of death, is diſabled 
from contributing either ſtock or induſtry, or from performing any of 
the obligations or dutics incumbent on a partner, 

26. Conſent is eſſential to the contract of ſociety, not only in its 
conſtitution, but in its continuance ; the renunciation, therefore, of 
any partner, as well as his death, diſſolves the copartnerſhip, $ 4. Int. 
De fc. : and though the ſociety ſhould be conſtituted to endure for a 
limited time, partners may renounce before that time be elapſed, upon 
reaſonable grounds, J. 14. H. f.; and in that caſe the renouncer has 
a right to demand his juſt proportion of the common ſtock and pro- 
fits. But if a partner ſhall renounce from unfair or intereſted views, 
ex. gr. to purchaſe on his own account what the company intended to 
have bought for themſelves ; or if he ſhall withdraw before the term 
fixed by the contract, or at an unſeaſonable conjuncture, which may 
bring damage to the company, he ſets his partners free from all their 
engagements to him, while he continues liable to them for the unjuſt 
profits he may have made by quitting the ſociety, and for the damage 
ariſing to the company from his renunciation, 9 4. /nft. De ſoc. I. 65. F 6. 
Pro ſoc. In the cafe, either of death or of renunciation, the remain- 
ing partners may, if they ſhall judge proper, continue the copartner- 
ſhip, either expreſsly, by entering into a new contract, or tacitly, by 
going on in the management of their common affairs upon the for- 
mer plan, arg. & 8. Inſt. De ſoc. The Roman lawyers tell us, that ſo- 
ciety is alſo diſſolved egeftate, or by a partner's bankruptcy: and with- 
out doubt, where all the partners, or rather when the company itſelf 
becomes bankrupt, and hath no common ſtock left, deeft ret; there 
can be no ſociety without a ſubject capable of yielding profit, But if 
the caſe be put, that after goods are purchaſed on the company's cre- 
dit, for the price of which all the partners are bound, one of them 
ſhall become bankrupt, the inſolvency of that partner confers no title 
upon'the reſt to pocket up the whole profits, to the excluſion of him 
who has failed, on pretence that the ſociety is diſſolved as to his ſhare, 
and that therefore they are entitled to the whole profits, as they run 
the whole riſk of the price, July 12. 1749, Paterſon. 

27. Upon the diſſolution of the ſociety, the company-goods fall to 
be divided among the ſurviving partners, and the repreſentatives of 
thoſe that are deceaſed, according to the ſeveral proportions either ex- 
preſſed or implied in the contract: and if the company-deeds exceed 


the funds, the ſolvent partners muſt make payment to the creditors 


out of their proper eſtates. Where one of the partners is, by the con- 
ception of the contract, bound to contribute nothing more than ſkill 
and ſervice, he is not ſubjected to any part of the loſs; for ſuch ſtipu- 
lation ſeems to exempt him from the payment of money. As to the 
profits, he is, without doubt, entitled, upon the diviſion of the ſociety- 
goods, to ſuch a ſhare of them as is allotted to him by the copartner- 
ſhip ; but he has no claim to any part of the original ſtock, arg. H 2. 
Inſt. De ſec. verſ. Nam et ita. His ſervice is underſtood to be compen- 
ſated with the uſe of that ſtock, not with the property of it: and as, 
upon the diſſolution of the contract, he retains his ſkill and ſervice to 
himſelf, it is equitable that the other partners ſhould alſo retain what 
was contributed by them towards the common ſtock, and the hazard 
of which lay upon them alone. But from this rule, the caſe muſt be 
excepted, where the contrary is expreſsly covenanted, or at leaſt im- 
plied from the ſpecial nature of the agreement; an inſtance of which 
laſt is ſtated by Puffendorf, De jur. nat, lib. 5. c. 8. n, 2. 5 
| 28, Public: 
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28. Public trading companies are now frequently conſtituted into 
corporate bodies, ſometimes by ſtatute, and ſomerimes by grant from 
the Crown, with rules very different from thoſe which either obtained 
in the Roman law, or to this day obtain with us in private partner- 
ſhips. They are underſtood to be perpetual, if their duration is not 
hmited by their charter or patent; and conſequently, a partner after 
his death tranſmits his ſhare to his repreſentative, who thereby be- 
comes one of the partners. Any member of the company may alſo, 
during his life, by transferring the ſtock, ſubſtitute another in his 
place, without conſent of the company ; but he cannot, in conſequence 
of his renunciation, claim from the company his ſhare of the common 
effects, as he might by the Roman law, By the charters or patents 
erecting theſe public companies, no obligation can be granted that 
ſhall be binding upon the company, nor can any ſubje& be either 
fold or acquired for their behoof, but by the order of certain directors, 
who muſt be choſen according to the preſcription of the grant. And 
a majority of proprietors at a general meeting have power, as a corpo- 
rate body, to ena corporation-laws for the better managing and ex- 
pediting their affairs. 

29. There is a great difference, by the acknowledgment of all tra- 
ding nations, between a proper copartnerſhip and a joint trade. A 
eopartnerſhip is a collective and permanent ſociety, in which all the 

focii are, in regard to ſtrangers, conſidered as one perſon ; and conſe- 
quently are bound ſinguli in folidum for the company's debts. A joint 
trade, on the contrary, is only a momentary contract, where two or 
more perſons agree to put a ſum of money into a common ſtock, to 
be employed as an adventure 1n a particular courſe of trade, the pro- 
duce of which, after the trading voyage is finiſhed, is to be divided 
among them, according to their ſeveral ſhares in the adventure. In 
this laſt kind of contra, no adventurer can be hurt by any deed not 
ſubſcribed by himſelf, though it ſhould be ſigned by a co-adventurer 
in his name ; for where there is no proper copartnerſhip; there is no 
ſubſcription by a firm, the eſtabliſhment of which, by an unanimous 
reſolution of the company, 1s the only ground upon which the deed 
of one partner can induce an obligation upon the reſt, If, for in- 
ſtance, that particular adventurer who was intruſted with the common 
ſtock for the purchaſing of goods, ſhall be afterwards found to have 
given bills for them in place of money, the ſeller has no action for 
the price upon theſe bills againſt the co-adventurers ; becauſe he fol- 
lowed the faith of the buyer only, and not of the others, who were 
perhaps unknown to him ; and therefore he can recover no more from 
theſe others but that part of the buyer's ſhare which may happen to 
remain ſtill in their hands. Yet, even in a joint trade, if one of the 
adventurers ſhall become inſolvent, the others have a right to retain 
the whole ſtock, as long as it continues undivided, againſt the bank- 
rupt's creditors, till they be relieved of all the engagements they may 
have entered into upon account of the adventure: for though the part- 
ners in a joint trade are not proper ſocii, they are proprietors of the 
ſtock or ſubject of the adventure pro indiviſo; and conſequently, while 
it exiſts, they are preferable to the creditors of any particular ad ven- 
turer, Jan. 11. 1740, Cred. off Macaul. 

30. Marriage is truly a ſociety, The nature of the communion of 

goods between the ſociz, implied in marriage while it ſubſiſts, has been 


already ſpoke to. The legal effects of ſpecial ſettlements contained in * 


marriage- contracts, in ſo far as they relate to the heirs or children of 
the marriage, are to be conſidered infr, f. 8. H 38. et ſegg. It may ſef- 


e, 


489 
T1 r. III. 


Incorporated 
trading com- 


Panics. 


A joint trade 
differs from 3 
ſociety. 


Marriage is 


truly a ſocie : 


— — —ñů— — — — —————_ 


490 


An Inſtitute of the Law of ScorLlAxp. 


* ook III. fice, in this place, to explain ſhortly the import of ſome doubtful ex- 


Mandate. 


preſſions that have been uſed in marriage- contracts, in the caſe of con- 
ventional proviſions granted to the ſurviving wife. A proviſion by a 
huſband to the widow, of the liferent of all his goods and gear, move- 
able and immoveable, excludes the legal right which ſhe would other- 


wiſe have had to the property of the third or half of his moveables: 


for it is preſumed, that the liferent of the whole was granted in full 
ſatisfaction of her jus relicſ(æ; and that the huſband had no intention. 
to give her both the property of that ſhare to which ſhe is entitled by 
law, and the liferent of the reſt, Der. 20. 1664, Young. A proviſion 
to the widow for her liferent ule, of all the goods and gear that ſhall 
be acquired by the huſband, is to be underſtood only of free gear, de- 
audi, debitis, and therefore cannot exclude the huſband's creditors 
from attaching the ſubject of that proviſion, Dec. 23. 1668, Smith. 


Though the word moveables, when adjeted to the word furniture, or- 
pleniſbing, and limited to ſuch moveables as are in the granter's poſleſ- 


ſon, does not comprehend aomina debitorum, or moveable bonds, which 
.cannot, like the corpora of moveables, be properly ſaid to be poſſeſſed, 
Falc. 1. Feb. 19. 1745, Ker; yet where the liferent of lands, annualrents, 
goods, and gear, that ſhall be acquired by the huſband during the mar- 
riage, is granted to the wife, without limitation, the proviſion extends 
to ſuch moveable bonds as bear date while the marriage ſubſiſted, but 
to none bearing date afterwards, if it do not appear that the ſums 
contained in them were made up of the price of goods acquired du- 
ring the marriage, July 15. 1673, Robſon. Though, in teſtamentary 
deeds, a proviſion to the wife, of the granter's moveables, is not un- 
derſtood to comprehend heirſhip moveables, which are reſerved to the 
heir, znfr. t. 9. \11.; yet a proviſion to her, contained in a marriage- 
contract, or other deed inter vivos, of the moveables, or a certain part 
of them, which ſhall belong to the huſband at his death, includes 
beirſhip moveables, July 12. 1734, La. Kinfawns ; Home, 76. 

1. Mandate was alſo ranked by the Romans among the conſenſual 
contracts, which might be perfecled without either writing or the in- 
terventus rei, Abſence, indiſpoſition, and many other impediments, 
may diſable one from looking after his own buſineſs ; in which caſe, 
ſince he cannot act in perſon, it behoves him to employ one to act for 


him. Mandate is that contract by which one thus employs his friend 
to manage his affairs, or any branch of them. The perſon employed 
is generally called a mandatary, and ſometimes an attorney or factor, ac- 
.cording to the different nature of the mandate; and he who employs 


is called the mandant, As the bare granting of a power to act, can in- 


fer no obligation upon the perſon impowered, who is at liberty to re- 


fuſe the office, this contract cannot be perfected till the mandatary has 
undertaken to execute the mandate; which he may do, either by 


word, by writing, or by any deed 1 ſufficiently diſcovers his re- 
ſolution. Mandate therefore, where it ſignifies a mutual contract, in- 


cludes not only the act of the mandant who employs, but the accep- 


tance of the mandatary. Hence it ariſes, that mandates or orders for 


the ſole behoof of the mandatary, cannot conſtitute this contract; for 
they are truly no other than advices, which the mandatary is at über- 
ty to follow or not at pleaſure. And even when mandates of this kind 
confer a poſitive right on the mandatary, ex. gr. procuratories of reſig- 
nation, or precepts of ſeiſin, he lies under no obligation, even after ac- 


ceptance, to execute them; for no man can come under an obligation, 


to himſelf, 
32, The. 
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2. The contract of mandate, when underſtood ſtrialy, and in the 
ſenſe of the Roman law, is grounded entirely on perſonal conſidera- 
tions of friendſhip; and was therefore always deemed a gratuitous 
contract. When he who was employed could claim a reward for his 
trouble, it reſolved into a lacalio operarum, J. 1. 4. Mandat. But the 
honoraries of lawyers and phyſicians, though they may be ſued for 
without a previous agreement, J. 1. 1. 10. 12. De extr. cogn. do not 
alter the nature of the contract from mandate to location ; becauſe they 
are, as Stair expreſſes it, b. 1. 7. 12. \ 5. the reward of ſervices which 
can receive no proper eſtimation ; and therefore the action by which 
they are recovered is the atio mandatz, not locati, I. 6. pr. Mandat.“ 
By our uſage, all commiſſions for the tranſacting of buſineſs, where 
no reward is promiſed, are preſumed to be gratuitous, and conſequent- 


ly proper mandates, Jan. 4. 1738, Truſteet of Jobnſton, ſtated in Dict. ii. 


p. 317. unleſs a ſtronger contrary preſumption for a reward ariſes from 
the ſpecial circumſtances of the mandatary, or his way of life. 

33. Mandate is either expreſs, which is given in writing or in 
words, ſuch as properly ſignify the mandant's deſire; or tacit, which, 
without an expreſs commiſſion, 1s inferred or preſumed from facts 
implying it. Thus a mandate is inferred from one's ſuffering another 
to act for him in his preſence without contradiction, I. 18. 53. Manda. ; 
Feb. 23. 1667, L. Renton ; agreeably to the rule, Qui tacet, conſentire vi- 
detur. A mandate to appear judicially, in name of a party to the ſuit, 
is preſumed with reſpect to a procurator before an inferior court, from 
his being poſſeſſed of that party's writings ; and as to an advocate, 
from his bare appearance in court for him. Thus alſo, a ſervant's 
buying ſhop-goods in his maſter's name, and granting receipt for them, 
infers a mandate, which 1s preſumed to be known to the merchant, 
New. 17. 1665, Howieſon. Things lawful are the only ſubje of man- 
dates. If one ſhall unwarily accept of a commiſſion to do what is diſ- 
honeſt or immoral, he is ſo far from being obliged to performance, 
that it is his duty not to perform; and no action is competent, either 
to the mandant or mandatary, upon ſuch mandate, 5 7. Inſt. De man- 
dat. ; J. 6. 3. Mandat. | | 

24. Where a number of mandataries are named by a proprietor for 
the management of the ſame affair, without a power to the plurality, 
or any determinate number, to act as a quorum, they are confidered 
as joint mandataries, and mult therefore all concur in every act of 
adminiſtration, Fount. Feb. 10. 1693, More; yet this rule ought not to 
be rigorouily extended to ſteps taken by a leſſer number, in points 
conſiſting merely in form, or to ſuch acts as are a neceſſary conſe- 
quence of what had been before refolved by the mandataries at a full 
meeting. By the Roman law, a mandatary might have committed the 
execution to any third perſon, J. 8. & 3. Mandat. But though in moſt 
mandates the execution of certain previous ſteps muſt, by the nature 
of the management, be intruſted to others, it is inconſiſtent with the 
duty of a mandatary, who is himſelf named by the mandant propter 
delectum perſons, to ſubcommit the whole, or the principal parts of his 
truſt, to a delegate ; and ſuch mandatary is accountable for the whole 
damage ariſing to the mandant from the unfitneſs or unſkilfulneſs of 
the ſubſtitute, Fount, Nov. 12. 1696, Macniel. It is alfo a breach of 
truſt in a mandatary, to employ the mandant's money to his own ule, 
or to transfer the property of any of the mandant's effects to himſelf ; 
and if he ſhould take a bond in his own name for a ſum which truly 

Vo. II. 61 belonged 


It was found, that phyſicians fees are preſumed to have been paid, except during the death» 
ed ſickneſs, Now Coll. i. 134. | 
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belonged to the mandant, a direct action is competent to the mandant, 

againſt the debtor in the bond, for payment of the ſum to himſelf, 
where the mandatary's creditors are not in the queſtion, June 9. 1669, 
Street *, But if a mandatary who has received money from the man- 
dant to purchaſe goods for him, buys them in his own name, he be- 
comes the proprietor ; ſo that the mandant cannot recover them as his 
own, rei vindicatione, but ruſt be contented wit a perſonal action 
againſt the mandatary for damages, Jar. 24. 1672, Boon. Mer- 
chants reſiding abroad, who purchaſe goods for their correſpondents i in 
this country upon commiſſion, are proper factors or mandataries. If a 
foreign factor ſhould, in purſuance of a commiſſion from Scotland, 
thip goods, whereof the importation is prohibited, to be vrought hi- 
ther, he i is not, under pretence of the unlawfulneſs of contracts rela- 


ting to fach goods. deprived of his right of action againit his corre- 


Ile muſt not 
exceed the 
fines ma nduti. 


What dili- 
gence is in- 
-cumbent on 


Him, 


ſpondent, for the price of them: for it was the fator's duty, who is 
not preſumed to know the different revenue-acts paſſed in Britain, to 
execute his commiſſion : his powers from the mandant ceaſed ſo ſoon 
as the goods were ſhipped, in which there was nothing unlawful ; and 
as the whole crime lay in tranſporting them to this country, which 

was the act, not of the mandatary, but of his employer, the employer 
ought to be the alone ſufferer by the penal conſequences of it, New 
Coll. 11. 16. 

35. The chief obligation ariſing from this contract lies upon the 
mandatary, who, by his acceptance, is bound to the execution of the 
mandate, I. 22. 5 11. Mandat.; in which he muſt follow the preciſe 
rules preſcribed by his employer ; for as all his powers flow from the 
mandant's commiſſion, whatever he does ultra fines mandati, is without 
authority, and cannot bind his conſtituent, J. 5. pr. cod. tit. Neither 
is it a ſufficient defence to the mandatary, that the method he took 
was more rational than that which was pointed out by the mandant ; 
for in that, his employer, and not he, was the proper judge, A man- 
datary who purchaſes a ſubject for the mandant at a lower price than 
is contained in the commiſſion, does not exceed his powers; for a 
greater ſum includes the leſſer: and though he ſhould go beyond his 
commiſſion, by purchaſing at a higher price, action is competent to 
him againſt the mandant, for relieving him of the bargain, if he ſhall 
reſtrict his claim for the price to the ſum expreſſed in the commiſſion, 
J. 4. cod. tit. contrary to the opinion of the Sabiniani, H 8. [y/t. De Man- 
dat. Where no ſpecial rules are laid down by the mandant, the man- 
datary muſt be governed by thoſe which prudence ſuggeſts; in which 
caſe he is ſafe, whatever may be the ſucceſs. A mn atary, being in 
truth a truſtee, is obliged to communicate to the mandant the bene- 
fit or eaſe allowed to him in any purchaſe which is o4ttrally connect- 
ed with the ſubject of the mandate, Nev. 15. 667, Maxrwell ; June 
24. 1712, Wright. In the caſe of two or more mandataries, they are, 
like tutors, liable /inguli in ſolidum, l. 60. & 2. Man. d. 

36. Mandataries, though they have no benefit by the contract, are, 
by the Roman law, liable in exact diligence, J. 13. C. Mand. But this 
doctrine contradicts the general rule laid down by that law in relation 
to diligence. Lawyers have attempted to juſtify it upon this medium, 
That the contract of mandate, becauſe it implies truſt, requires exact 
diligence in the truſtee : but depoſitaries and copaitners are as pro- 
perly truſtees as mandataries; nocwithſtanding which, they are liable 
in the ſeveral degrees of diligence which are ſuitable to the nature of 

their 


The ſame deciſion was lately given where the creditors were in the field, 1765, i 8 contra 
Fairholmes & Malcolm. 
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their ſeveral contracts. Our judges have therefore governed them- 
felves in this point by the equity of the Roman law, as it has been al- 
ready explained ; by which a mandatary in a proper mandate, where 
no benefit accrues to him, is liable only for actual intromiſſions, or 
for ſuch diligence as he employs in his own affairs, 7uly 17. 1672, E. 
Wemyſs ; Harc. 705. ; Fount. Feb, 8. 1701, Irvine. 

37. But this rule muſt not be applied to the following cafes, where 
the reaſon of it fails. Firſt, A mandatary who plainly exceeds the li- 
mits of his mandate, is accountable for every accident, or caſus fortut- 
tus, that through occaſion of ſuch delinquency ſhall afterwards bring 
hurt to the management, Dirl. 259.; Br. MS. June 28. 1716, Young, 
2dly, In improper mandates, where falaries are either expreſsly given 
or preſumed from circumſtances, the mandatary, conformably to the 
general rule of the Roman law, pre/tat culpam levem, is obliged to 
act with that diligence and diſcretion which a man of prudence uſes 
in his affairs, Jan. 7. 1680, Macbride ; July 18. 1710, Gibſon ; and con- 
ſequently, if through any neglect in the execution of his commiſſion, 
a damage ſhall ariſe, he is liable to make it up to his employer, or o- 
ther perſon who ſuffers by it, New Coll, ii. 2. This is the caſe of fac- 
tors, whether granted by the Court of Seſſion on ſequeſtrated eſtates, 
or by private perſons, with ſalaries annexed to them; or of merchants 
who are employed by others to purchaſe or ſell goods, where a re- 
ward for pains is implied, though it ſhould not be expreſſed. And 
this doctrine alſo obtains in factors who are appointed by the Court of 


In what caſes 
he is auſwer- 
able for a 
culpa levis of 
leuiſima. 


Seſſion loco tutorit, in conſequence of an act of ſederunt, Feb. 13. 1730, 


and who are bound by their office to take care that their pupil's money 
be lent out on proper ſecurity, and taken out of the hands of debt- 
ors ſo ſoon as they appear to be declining in their circumſtances, New 
Coll. ii. 251. 

38. The mandant is, by this contract, obliged to replace to the 
mandatary all the reaſonable expences diſburſed bona fide, and the da- 
mage ſuſtained by him in the execution of the mandate, even though 
the management ſhould not have had the expected ſucceſs ; for 9ficium 
nemini debet eſſe damnoſum, l. 56. F 4. Aſandat.; J. 4. C. cod. tit. Where 
there are two or more mandants, each of them may be ſued by the 
mandatary in ſolidum, l. 59. 3. cod. tit, Thus an agent who had ma- 
naged a law - ſuit at the deſire of ſeveral common purſuers, was allow- 
ed to bring his action againſt any one of them for his whole claim of 
diſburſement and pains, Feb. 1730, Chalmers, ſtated in Diff. ii. p. 385. 

39. Mandates, though they are for the greateſt part confined to 
fpecial matters, are ſometimes conceived in general terms for the ma- 
nagement of the mandant's affairs. But there are certain limitations 
implied in the powers even of general mandataries, ariſing from the 
reaſon of things, or the known nature of adminiſtration. Fi, No 
mandate, however ample, can be conſtrued into an order to commit 
crimes ; becauſe the giving of fuch orders, being in itſelf criminal, is 
not to be inferred by implication. 24%, General mandates imply no 
power of gifting what belongs to the mandant; for as donation is 
not preſumed to be made by the owner himſelf, far leſs is a power of 
donation preſumed to be conferred by the owner upon another, in a 
mandate granted merely for the good management and adminiſtration 
of buſineſs. 3dly, A power to ſell an heritable eſtate, or even move- 
ables of more than ordinary value, though for a juſt price, ought not 
to be preſumed ; and therefore requires a ſpecial mandate: but a ge- 
neral mandatary may, and ought to, ſell ſuch of the mandant's move · 
able goods as are of a more periſhing nature, gue ſervando ſervari ne- 
que uni. 
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queunt. 4thly, No general mandatary hath a power to enter the man- 
dant heir to his anceſtor, becauſe of the riſk which the mandant runs 
by being ſubjected univerſally to his anceſtor's debts. 5h, A gene- 
ral mandate gives no power to tranſact, or refer to arbiters, any de- 
bateable right ariſing between the mandant and a third party, In 
this point, the power of tutors is greater than that of general manda- 
taries, For which this reaſon may be given, that the powers of tutors 
ought to extend even to uncommon acts of admimitration, when they 
appear profitable to the minor ; becauſe minors having tutors or cura- 
tors, can do no deed without their authority or conſent : but there is 
no ſuch neceſſity to ſtretch the powers of a general mandatary ; for 
the mandant is capable by himſelf of tranſacting, or referring to ar- 
biters, any debateable claim: and if he wants to devolve that power 
on a mandatary, he may do it by a ſpecial commiſſion. LI, If in 
a general mandate, ſome particular caſes are expreſſed, the mandate is 
not to be extended to caſes of a different kind from thoſe which are 
expreſled ; for though ſuch mandate be in the form of words general, 
yet the ſubjoining of certain particulars makes it ſpecial, and ſo re- 
ſtricts it to the particulars of the ſame kind and nature with thoſe 
which are expreſſed. 

40. Mandates expire, firſt, by the revocation of the employer, who, 
as proprietor, is entitled to direct the management of his property at 
pleaſure, This revocation may be not only expreſs, but tacit or im- 
plied ; ex. gr. when the mandant, by his poſterior nomination of a ſe- 
cond mandatary, virtually revokes the powers conferred upon the 
firſt. But in order to give ſuch revocation full effect, (1.) It muſt be 
notified to the former mandatary, J. 15. Mandat. ; (2.) Matters muſt 
be entire: for if the mandatary has executed part of his commiſſion, 
and thereby becomes concerned that it ſhould not be revoked ; if, for 
inſtance, he ſhould, on the faith thereof, have obliged himſelf to pur- 
chaſe goods from a third party; the mandant cannot effectually re- 
voke his commiſſion till he relieve the mandatary from ſuch engage- 
ments, J. 27. pr. De procur. 2dly, Mandates expire by the renuncia- 
tion of the mandatary, even after he has accepted, and in part executed 
the commiſſion ; but if he does not notify his renunciation to the 
mandant immediately after giving up the management, he 1s liable 
for the damage occaſioned by the delay, J. 27. H 2. Mandat. A man- 
datary who {hall renounce dolo/e, at a critical time, which muſt be at- 
tended with loſs to the mandant, is alſo liable in damages, I. 22. f 11. 
cod. tit, 3dly, Mandates expire by the death of the mandant, both 
becauſe it is preſumed that the commiſſion was accepted from a per- 
jonal regard to him, and becauſe the will of the mandant, which alone 
ſupports the commiſſion, ceaſeth neceſſarily upon his death. 47%ʃy, 
They expire by the death of the mandatary; becauſe the commiſſion 
was given from the mandant's ſpecial confidence in him: And in the 
caſe of two or more mandataries, the mandate, where no quorum is 
named, expires by the death of any one of them; becauſe, in ſuch 
caſe, they are all conſidered as joint mandataries, /upr. & 34. The rea- 
ſon why this doctrine does not hold in tutors, has been explained, 
b. 1. f. 7. § 30. WY 

41, If a mandatary, ignorant of the mandant's death, continue to 
executo the commiſſion bcna fide, what he doth under that, ignorantia 


facti, muſt be ratified by the mandant's heir; for till the mandatary 


knew of his employer's death, it was his duty to go on in the ma- 
nagement, d 10. uſt. De mand. But if the mandatary, ignorant per- 


haps that mandates are vacated by the death of the mandant, ſhall, 
| after 
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after his knowledge of it, proceed to execute a commiſſion which he 
had accepted at the deſire of the deceaſed, what he does cannot affect 
the mandant's heir; for ignorance of law can give no man a right to 
manage the affairs of another who had given him no commiſſion. 
Yet this is to be underſtood rebus integris: for if part of the commiſ- 
ſion had been executed before the mandant's death, by which the ma- 
nagement would ſuffer if the whole were not to be carried into imme- 
diate execution, the powers given by the mandate are not accounted 
to have expired; and the mandatary not only may, but onght to con- 
tinue his management. In the ſame manner, if the mandatary ſhould 
die, after having begun a courſe of management which required to be 
carried on withont delay, his heir may execute what was left unfiniſh- 
ed by his anceſtor, arg. J. 27. H 3. Mand.; 10. Inft. cad. tit. 

42. Procuratories of reſignation, and precepts of ſeiſin, are man- 
dates or orders by one who makes over a land-eſtate, directed to the 
grantee, not for the behoof of the granter himſelf, but of the gran- 
tee, who has the ſole intereſt in the execution of them. As theſe 
orders are not given on perſonal conſiderations of friendſhip, nor are 
revocable, no good reaſon can be given why they ſhould fall by death; 
nevertheleſs, becauſe they carried the form of mandates, they were, 
by our former law, underſtood to expire by the death of either the 
diſponer or diſponee. As it required a conſiderable expence to re- 
new them, all procuratories of reſignation and precepts of ſeiſin are, 
by 1693, c. 35. declared to be a ſufficient warrant for reſigning or 
taking ſeiſin, as well after as before the death, either of the granter or 
of the grantee, or of both; but precepts of Clare conflat, being rights 
granted voluntarily by ſuperiors, and indeed deviations from the 
law, f. 8. { 71. are expreſsly excepted from the ſtatute. As mandates 
contained in clauſes for the regiſtration of deeds, are alſo granted 


ſolely gratia mandatarii, and ſo not revocable by the granter, they are, 
in like manner, made regiſtrable after the death of either the grantee 


or granter: vid. infr, b. 4. t. 1. H 63. 

43. The obligation which the law hath impoſed on exercitors to 
fulfil the contracts of their ſhipmaſters, may be conſidered as a tacit 
mandate, By the jus c:vile of the Romans, when oppoſed to the 
jus pretorium, no man could be obliged by the contract or deed of 
another, J. 3. in fin. C. Ne uxor : but the pretor ſoftened this rigour in 
many caſes, where equity or public utility required it; and particu- 
larly by an edict calculated for the encouragement of commerce, by 
which it is declared, That exercitors ſhall be obliged by the contracts 
of their magiſtri navium, for all repairs, proviſions, or furniture ne- 
ceſſary for the ſhip or crew. An exercitor, from exercere, to employ, 
or uſe, is he who employs a ſhip in the way of trade on his own ac- 
count, whether he be himſelf the owner, or whether he freight her 
from the owner, This obligation is truly grounded on the mandate 
which 1s preſumed to be given by the exercitors to the maſter whom 
they ſer over the ſhip, to contract in their name for whatever may 
be neceſſary for upholding her in a condition fit for ſervice, J. 1.4 5. 
De exerc. act. verſ. Omnia enim. Any perſon may be named maſter, 
without diſtinction of age, ſex, or condition, even pupils, and women 
clothed with huſbands ; in which character they will effectually ob- 
lige the exercitors, though they cannot oblige themſelves by any con- 
tract, J. 1. H 4. cod. tit.; for the exercitors might have ſet whom they 
thought proper over the ſhip; and if they have given powers of 
contracting for them to one whom they knew incapable of binding 
himſelf, the law muſt needs compel them to fulfil his obligations to 
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the other party, who contracted with him upon their faith, J. 7. 2. 
De inſt. act. Leſt the furniſhers, who cannot always know who the 
maſter of the ſhip is, ſhould be enſnared by their 1gnorance, the obli- 
gation is not limited to the contracts of him who is truly entruſted 
by the exercitors with the command of the ſhip. Whoever has the 
actual direction of her, is, in this queſtion, deemed to be prepoſitus, 
preſumptione juris et de jure, though he ſhould have no commiſſion 
from the exercitors, or ſhould even be ſubſtituted in the direction by 
the true maſter, without their knowledge, nay, againſt their expreſs 
orders, d. I. 1. 5. De exerc. att. ; and conſequently his contracts oblige 
not only himſelf, but the exercitors, d. J. 1.4 F. 17. 

44. Exercitors are liable whether the maſter has purchaſed the ne- 
ceſſary furniture or proviſions with his own money, or has borrowed 
money for that purpoſe. The furniſher or lender lies under no ne- 
ceflity of performing the office of an overſeer, by ſuperintending the 
actual application of the money or materials for the uſe of the ſhip ; 
and ſo is not bound to prove in rem verſum, l. 1. F 9. De exerc. aft, Yet 
equity demands, that he ſhould enquire ſo far into the condition of 
the ſhip, as to know that it wanted repairs or proviſions to ſuch an 
extent; otherwiſe every ſhilling that an exercitor could call his own, 
muſt depend on the probity of the ſhipmaſter. Where money is bor- 
rowed for refitting or victualling a ſhip, the bond muſt, for the ex- 
ercitor's greater ſecurity, expreſs the cauſe of borrowing, arg. d. 9. 
Exercitors are not obliged by the ſhipmaſter's contracts concerning 
things which have no relation to the ſubject of his truſt, J. 1. 4 12, 
cod, lit.; and therefore, as by the preſent cuſtom of trading nations, 
maſters are ſet over the ſhip, not over the cargo, exercitors, if they 
have not given the maſter a ſpecial commiſſion, are not bound by 
any contract or obligation of his concerning the purchaſe of goods, 
Dec. 12. 1707, Coltran. The care of diſpoſing of the exercitor's goods, 
and of purchaſing others with the price, is now generally given to 
ſupercargoes, who therefore oblige their conſtituents for what ſums 
they borrow in the courſe of the voyage, though no power of bor- 
rowing be expreſſed in their commiſſion, July 25. 1732, Rogers. 

. Exercitors, whatever their number may be, are, by the Roman 
law, liable each for the whole, even he whoſe intereſt in the ſhip is 
the moſt inconſiderable, J. 1. 25.7. 2, 3. De exerc. a#.; for the con- 
tractor with the ſhipmaſter might have had one particular exercitor 
in his eye, upon whoſe faith alone he was induced to make the bar- 

ain. By the cuſtoms of Holland, exercitors are liable only pro rata, 
leſt they ſhould be diſcouraged from employing their ſtock in com- 
merce, from the danger attending ſuch unlimited obligations; and in 
no caſe are they bound beyond the value of the ſhip and cargo, Grot. 
De jur. bell. et pac. lib. 2. c. 11.13. No deciſions of the court of ſeſſion 


occur preciſely applicable to this queſtion ; but it is certain that the 


Britiſh ſtatute 7 Geo. II. c. 15. which has with a ſmall variation adopt- 
ed the law of Holland, in ſo far as concerns the delinquencies of 
ſhipmaſters, ex. gr. their embezzling any part of the cargo, without the 
privity of the exercitors, makes no alteration from the former law 
as to the obligations ariſing from their contracts. Where the exer- 
citors manage the {hip by themſelves, without appointing any of their 
number for maſter, each is accounted maſter for his own ſhare, and 
conſequently the contract of any one of them binds the contractor 
alone; and if they all become bound in one obligation, they are 
liable in proportion to their ſeveral intereſts or ſhares, J. 4. pr. & F 1. 
De exerc. act. | 


46. The 
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46. The pretor in like manner introduced the af: inſtiloria, where- 

by prepoſitors, or undertakers of any negotiation at land, from which 
profit may be expected, as of a farm, manufactory, ſhop, c. may 
be ſued upon the contracts of thoſe whom they have ſet over it; 
who are called inflitors, from inſtare, to ſuperintend, J. 3. De inſt. af. 
Factors, to whom goods of the produce or manufacture of another 
country are conſigned by merchants, are proper inſtitors. The obli- 
gations of exercitors, and of prepoſitors, are of the ſame general na- 
ture; and both of them produce actions of the ſame kind, with the 
two following exceptions. Fir}, The contract of him who acts as 
ſhipmaſter, though he ſhould have no commiſſion, binds the exerci- 
tors; becauſe few would be willing to advance money in the courſe 
of a voyage, upon the ſingle faith of a ſhipmaſter, who poſſibly may 
be unknown to them, J. 1.4 5. De ex. act. verſ. Alioguin; but there 
is no ſuch neceſſity in furniſhings made for carrying on negotiations 
at land, where one may be eaſily informed who he is that is truly em- 
ployed by the undertaker, and how far his powers extend, d. { 5. wer/. 
Ft facilius. Yet even in land- negotiations, the prepoſitor will be bound, 
if he who acts as inſtitor, though he ſhould have no commiſſion or fac- 
tory, hath bcen in the courſe of managing that branch of buſineſs for a 
tract of time, the prepoſitor all the while fulfilling his contracts relative 
to it. 2dly, It would ſeem that the Roman law does not account ſhip» 
maſters as bare adminiſtrators; and therefore, they bind themſelves 
by their contracts, as well as the exercitors, J. 1.4 17. De ex. act. But 
inſtitors are deemed proper adminiſtrators; and conſequently, like 
tutors or curators, they bind their conſtituents without binding them- 
ſelves, J. 20. De inſt. act. except in ſo far as they are poſſeſſed of their 
conſtituent's money. 5 

47. It may be obſerved, as to all obligations ariſing from contract, 
that though they labour under legal nullities, they may become ef- 
fectual by the poſterior approbatory acts of the granter, or, in the 
ſtyle of our law, by acts of homologation; for ſince it imports not, 
whether the conſent eſſential to contracts be expreſſed by word, wri- 

ting, or facts, nor whether it be given at the time of entering into 
them or afterwards, every act done by the granter after their date, 
which implies approbation, ſupplies the want of an original legal 
conſent. A queſtion hath been moved, Whether deeds intrinfically 
null, can receive ſtrength or validity by homologation? As to this the 
following diſtinction may perhaps be received. A deed ſigned by 
one naturally incapable of conſent, as an-1diot, or by one whom the 
law preſumes to be ſuch, as a pupil, infers no degree of obligation, 
and 1s truly no deed, but a kind of non ens, which cannot admit of 
homologation ; but all informal or defective deeds which induce a 
natural obligation, may, by approbatory acts, be improved into pro- 


per or full ones, whether the nullity ariſe from the condition of the 


perſon obliged, as if the deed ſhould be granted by a minor without 
the conſent of his curators, June 28. 1671, Hume, or by a woman 
clothed with a huſband, Gosf. Dec. 10. 1672, Mitchel, who, though 
they are legally incapable of obligation, are naturally capable of con- 
ſent; or though the nullity ſhould ariſe from the want of ſome eſ- 
ſential ſolemnity, Br. 71.; Jan. 21. 1735, Tailfer, For though it be 
declared by ſeveral ſtatutes, that deeds deſtitute of the legal ſolemni- 
ties are null, that they cannot be ſupported by any condeſcendence, 
and that they ſhall bear no faith in judgment, theſe enactments are 
made merely in favour of the granter, that he may be the better ſecu- 


red againſt the conſequences of forgery ; but they cannot be ſo _ 
| pre 
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preted as to deprive him of the power of ſupplying the defect him- 


ſelf; quilibet enim juri pro ſe introducto renunciare potefl, Where the act 


In what caſes 
it is exclu- 
ded. 


Effect of ho- 
mologation. 


of homologation is itſelf invalid, the defects of the original deed 
cannot be thereby ſupplied. A woman, for inſtance, while ſhe is 
clothed with a huſband, is incapable of homologating an informal 
or defective deed which ſhe had granted previouſly to her marriage, 
becauſe the conſent given by her in the act of homologation is as 
invalid and ineffectual as it was in the deed homologated. 

48, Homologation cannot be inferred, %, From the act of one 
who was not in the knowledge of the original deed : for homologa- 
tion imports an approbation of that deed; and he who is ignorant 
of a deed, cannot be ſaid to approve of it. Hence the ſubſcribing 
as witneſs to a deed, infers not the witneſs's homologation, becauſe 
witneſſes are called merely to atteſt the ſubſcription of a deed, and 
are ſeldom told its contents. But in the caſe of witneſſing the mar- 
riage- contract of a daughter or fiſter, by the bride's father or bro- 
ther, a preſumption ariſes from the atteſtor's near relation to the 
bride, that he both knew and approved the contents of the deed to 
which he was an inſtrumentary witneſs, Forbes, MS. July 15. 1714, 
Davidſan; Feb, 1725, Johnſton. 2dly, The approbatory acts mult be 
ſo ſtrong and expreſs, that no reaſonable conitruAion can be put on 
them, other than that they were performed by the party from his 
approbation of the deed homologated; for no man is in dubio pre- 
ſumed to have an intention of obliging himſelf. Hence the atteſtation 
by an heir, of a deed of his anceſtor in lecto, is preſumed to have pro- 
ceeded, not from his approbation of the contents, though he ſhould 
be ſuppoſed to know them, but from the authority and influence 
the granter had over him, and his fear of offending; and therefore 
does not infer homologation, Dalr, 46, 47. By the ſame rule, ne- 
ceſſary deeds, as charters or precepts granted by a ſuperior in obe- 
dience to a charge, infer no homologation of the right of him at 
whoſe ſuit the charge is given, Dec. 20. 1662, Dunbar. But a mar- 
riage-· contract, though defective in the legal ſolemnities, is held, from 
the favour of marriage, to be homologated by the 1u!:{:uent mar- 
riage of the parties, Mackenz, b. 3. t. 2. $ 5. Thus a contract of mar- 
riage ſubſcribed only by one notary, was fonnd to be hon ologated 
by the marriage following upon it, Dec. 10. 1630, Ny/bet ; July i, 1662, 
Brydie *, 

49. The proper effect of homologation is, to cut off the perſon ho- 
mologating from all objections otherwiſe comperent to him againſt 
the original deed; and, conſequently, to give the right the ſame ef- 
fect againſt hun and his heirs, as if it had been valid from the be- 
ginning, But in relation to third parties, who are not bound to ac- 
knowledge the deeds of him who homologates, homologation can have 
no effect; and the right in reſpect of theſe, muſt continue as liable to 
exception as before, Where a deed was. conceived, partly in one's 
favour, and partly ſubjecting him to burdens, it was uſual for the 
perſon concerned, if he was adviſed to do any approbatory act, before 
he had reſolved to homologate it in totum, to proteſt that what he did 
might not be deemed an act of homologation. After ſuch proteſta- 


tion, the act to which it is interpoſed, is not conſtrued as a total ap- 
pProbation 


In a late caſe, Nov. 17. 1768, the widow and younger children of James Wands contra 
David Wemyſs, a marriage-contraQ, ſigned only by the bridegroom, and by the bride's fa- 
ther, as taking burden on him for his daughter, bat not by the bride, though named as a 
party in the deed, was found obligatory, in reſpect of the ſubſequent marriage of the 
parties. 
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robation of the original deed, Ju. 12. 1671, Murray: and the Court 
of Seſſion have, in ſeveral inſtances, ſuſtained partial approbatory acts 
as acts of total homologation where this caution was omitted, Feb, 19. 
1663, Muir; June 28. 1671, Hume. It would ſeem, that one may a- 
vail himſelf of a deed in his own favour, and at the ſame time object 
againſt another tortious deed granted by the ſame party, which he had 
no power to grant, and which tends to cut the grantee of the firſt deed 
out of ſome juſt right. The grantee does not in ſuch caſe approbate 
and reprobate the ſame deed: he homologates that of which he claims 
the benefit, with all its qualities; and only objects againſt a ſeparate 
deed, which it was not lawful to the granter to execute, and which, 
were it ſuſtained, would wrongfully deprive him of a legal right other- 
wiſe competent to him. 

50. It is affirmed by Mackenzie, 22. h. f. that becauſe homologa- 
tion is an act of the mind, it cannot be proved by witneſſes, But, by 
this rule, no contract ought to be proved by witneſſes ; fince conſent, 
which is eſſential to all contracts, is aus animi. It might have been 
more juſtly inferred, that becauſe no act of the mind can be diſcover. 
ed but from exterior circumſtances, every circumſtance expreſſing con- 
ſent or approbation ought to be ſuſtained as homologation, whether 
it be by writing, or by facts which cannot in their nature be proved 
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but by witneſſes. Thus the debtor's paying intereſt for a ſum due by 


him upon an informal or invalid bond, will be accounted an a& of 
homologation, on the creditor's bringing a proof of that fact by the 
teſtimony »of witneſſes ; becauſe, even ſuppoſing the creditor had 
granted a written diſcharge of that intereſt, yet as it fell naturally to 
be in the debtor's keeping, he could not prove the payment by wri- 
ting. 

51. Obligations are formed, not only by proper contracts, but by 
guaſi contracts. Theſe are conſtituted, not by explicit conſent, as pro- 
per contracts are, but ex re; that 18, merely by one of the parties do- 
ing ſuch deeds as in their nature infer an obligation upon him in fa- 
vour of the other party, or upon that other party, though he be per- 
haps ignorant of it, in favour of the firſt, Thus 9% contracts are 
formed by the obligations ariſing from the office of tutory, of which 
Jupra, b. 1.t. 7. H 24. et ſeqq. and from ſervices as heir, infr. f. 8, 
Fo. et ſeqq. And we may rank under the ſame claſs thoſe ariſing 
from negotiorum geſtio, indebiti ſolutio, communion of goods, and ja&us 
mercium navis levande cauſa. 

52. Negotiorum geſtio produces thoſe obligations which ariſe from 
the management of one's affairs in his abſence, by another, without a 
mandate from the owner. The negotiorum geſtor is accountable to the 
owner for all the ſums of money and ſubjects belonging to him, with 
which he has intermeddled during his management, with all the fruits 
and profits of them, even for the intereſt of the money, J. 31.4 3. De 
neg. geſt. if the owner was a money-lender, I. 13. H 1. De ꝝſur. But this 
perhaps would not be received by the law of Scotland, unleſs where 
the geſtor received a ſum which carried intereſt formerly, He is, on 
the other hand, entitled to ſue the owner for the recovery, not only 
of all the diſburſements he hath made upon his account in the courſe 
of the management, but of the intereſt, I. 19. F 4. De neg. geſt. for with- 
out the intereſt he would be a loſer ; and alſo for relief from all the 
engagements he has entered into in conſequence of his geſtio: and if 
theſe diſburſements appear rational, it makes no difference, though 


Quai con · 
tracts. 


the ſubject on which they have been made ſhould by misfortune have 


afterwards periſhed, J. 10. H 1, cod. tit. ; but he hath no title to any re- 
Vor. II. | 6 L ___ ward 
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ward or recompence for his ſervice. The text quoted by Stair, in ſup- 
port of the contrary opinion, J. 2. ead. tit. reſtricts the geſtor's claim to 
that which ei abet, or abfuturum et ; an expreſſion which never includes 
loſs by pains or attendance, 

53. By ſome texts of the Roman law, the negotiorum geſtor ought to 
uſe the moſt exact diligence, I. 24. C. De iſur. H i.; Infl. verſ. Quo caſu, 
De obl. que qugſ. By others, he is liable only in the middle kind of 
diligence, J. 11. De neg. geſt.; l. 20. C. cod. tit, But in truth the degree 
of diligence ever riſes or falls according to the views of the geſtor in 
undertaking the management, and the nature of the geffio, Where 
the geſtor, from friendſhip, and the neceſſity of the caſe, takes upon 
him the direction cf an affair which requires immediate execution, he 
is accountable only for groſs omiſſions, J. 3. § 9. cod. tit. If, on the 


other hand, his motives appear ſelfiſh and intereſted, or if he acts con- 


trary to the expreſs will of the owner, or if he has involved him in a 
new negotiation, in which he never dealt formerly, he is anſwerable 
even for caſual misfortunes; and is not entitled to the recovery of any 
diſburſements, except in ſo far as the owner has been a gainer by 
them, J. 6. § 3.; I. 11. verſ. Veluti fi novum, cod. lit.; l. 40. Mand. The 
texts requiring a middle kind of diligence, may be equitably applied 
to the caſes where no ſpecial circumſtances occur on either ſide: for 
though the geſtor's office be gratuitous, he ought to be the more ſtrict- 
ly accountable, that he aſſumed it to himſelf, without the owner's au- 

thority. | 
54. Indebiti folutio, or the payment to one of a debt not truly due to 
him, is in effect a pro- muluum, or quaſi mutuum, by which he who made 
the payment is entitled to an action againſt the receiver for repayment, 
called by the Romans condidlio indebiti; which ariſes, not from any ex- 
plicit conſent or agreement of parties, but ſolely from equity. This 
action does not lie in the following caſes. Fir/t, Though poſiti ve law 
could not have forced the payment of a ſum due by an obligation 
merely natural, yet being once paid, it cannot be again recovered by 
him who made the payment; for as the action for repayment is in- 
troduced merely from equity, it cannot be admitted, where the ſum 
paid was due in equity, arg. J. 66. De cond. ind, 24ly, If he who made 
the payment knew at the time that no debt was due, the action is not 
competent; for he who deliberately gives what he knows is not due, 
is preſumed to intend a preſent: ſo that to found this action, the ſum 
muſt be paid through miſtake or ignorance. Civilians are not agreed, 
whether it takes place, where one pays the indebitum through a miſtake 
in law, becauſe by a known maxim, Jgnorantia juris neminem excuſat : 
but the Court of Seſſion has juſtly ſuſtained action, even where the 
payment had proceeded upon an error in law; becauſe the action be- 
ing grounded on equity, the payer ought in equity to have redreſs, 
from whatever miſtake the indebitum was paid. Neither did the Ro- 
mans admit the condictio indebiti, where the debt paid was truly due to 
the creditor, though he. who made the payment was not the debtor, 
J. 44. cod. tit. This exception ſeems to have been alſo grounded on the 
rule, /enorantia juris neminem excuſat, which our law has rejected in the 
condictio indebiti : and indeed the applying of it to this queſtion is hard- 
ly reconcileable to the obvious rules of equity. Some writers ſtate 
another exception, that this condiction hath no room in tranſactions, 
though it ſhould appear that the ſum paid in conſequence of the tranſ- 
action was not due, either in law or in equity : but this exception is 
improper ; for where a ſum is paid in conſequence of a tranſaction, 
the ſum paid 1s truly due, the debtor having bound himſelf to pay it 
at finiſhing the tranſaction, for avoiding the expence or uncertainty 
of 
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of a law- ſuit; ſo that though there had been no obligation of debt, T r. III. 
either civil, or even natural, anterior to the tranſaction, the tranſac- 
tion itſelf forms an obligation, and fo creates a debt, I. 65. F 1. eod, tit. 

55. Obligations are alſo formed ex quaſi contrafu by the jactus mercium Lex Rhodia 
levande navis cauſa, Theſe were introduced by the Rhodian law de 4 Jace. 
jafu, adopted firit by the Romans, and ſince by all commercial na- 
tions; which moſt equitably enacted, that where goods or merchan- 
dize carried by ſea were in a ſtorm thrown overboard for lightening 
the ſhip, the owners of the {hip, and of goods ſaved, ſhould contri- 
bute for the relief of thoſe whoſe goods were ejected, in ſuch manner 
that all who had profited by the ejection might bear a proportional 
loſs of the goods ejected for the common ſafety, I. 1. De leg. Rhod. The 
moſt valuable goods, though their weight ſhould have been incapable 
of putting the ſhip in the leaſt hazard, as diamonds, or other precious 

ſtones, muſt be valued at their juſt price in this contribution, becauſe 
they could not have been ſaved to the owners, but for the ejection of 
the other goods *, Neither the perſons of thoſe in the ſhip, nor the 
ſhip-proviſions, ſuffer any eſtimation ; but wearing-apparel is eſti- 
mated, J. 2. \ 2. in fin. eod. lit.; which laſt is, by the preſent practice, 
reſtricted to what is put up in boxes or cheſts, In this eſtimation the | 
goods ejected are valued at prime coſt; and the goods ſaved, at the 
price they will give at the next port, J. 2. & 4. cod. tir, A maſter who has 
cut his maſt, or parted with his anchor, in a ſtorm, to ſave the ſhip, 
is alſo entitled to this compenſation : but if he ſhould loſe them by the 
ſtorm, the loſs falls only on the ſhip and freight, according to the 
known rules of location, J. 2. f f. eod. tit. By the later laws of Wiſby, 
which have great authority with all ſtates in matters of commerce and 
maritime queſtions, art. 20. goods may be warrantably ejected, if the 
maſter and a third part of the mariners ſhall judge that meaſure ne- 
ceſſary, though the owners ſhould oppoſe it; and the goods ejected 
are, by theſe laws, to be valued at the ſame price that the goods of 
like ſort which are ſaved ſhall be ſold for. There can be no contribu- 
tion without the ejection of ſome goods, and the ſaving of others : 
but it is not always neceſſary, in order to make room for it, that the 
ſhip ſhould be ſaved ; for though ſhe ſhould be loſt after the ejection, 
yet if any of the goods which periſhed with her ſhall be recovered by 
divers, the owners are obliged to contribute with thoſe whoſe goods 
had been ejected, and who thereby loſt the chance of recovering them 
by the ſame method of diving, I. 4. F 1. cod. tit. This law obtains, not 
only in the ejection of goods, but when a merchant-ſhip taken by pi- 
rates, or by an enemy, is to be ranſomed for a certain ſum ; becauſe 
by the payment of that ſum the ſhip and cargo are ſaved to the own- 
ers, I. 2. 3. cod. tit. and if any perion belonging to the ſhip is detain- 
ed as ranſomer till payment be made, he is for the ſame reaſon to be 
ſet free at the joint expence of the owners of the ſhip and cargo. 

56. The communion of goods is alſo reckoned among the guaſi con- Right of d. 
tracts: for where two or more perſons become common proprietors viding com- 
of the ſame ſubject, by legacy, purchaſe, or gift, without the view 4 Pee 

of any copartnerſhip, an obligation is thereby created among the pro- 
prietors, without any covenant, by which they are mutually obliged 
to communicate the profit and loſs ariſing from that ſubject while it 
remains common. Common ſubjects might, by the Roman law, have 
been divided at the ſuit of any of the proprietors, by the action com- 
muni dividundo; and ſuch diviſion, when limited to moveable ſubjects, 
has been always competent by the law of Scotland. Becauſe the part- 
| owners 
7 ® "Tt doctrine, however, is combated with much ingenuity by Lord Kames. See Principles of 
Equity. ; » 
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the contracts or delinquencies of ſhipmaſters, perhaps not of their 
own chuſing, for which they are anſwerable, not only to the extent of 
their own ſhare, but to the value of the whole ſhip, Dec. 11. 1672, Car- 
negy ; Dec. 2. 1725, Macgivan : an action therefore has been indulged, 
without any ſtatute, to the majority of the owners, for bringing the 
ſhip, not indeed to a diviſion, for a ſhip is an indiviſible ſubject, but 
to a public ſale before the court of admiralty. Nay, any one owner 
may inſiſt in an action before that court, againſt the reſt, that they 
may either purchaſe his ſhare at the price he puts upon it, or {ell theirs 
to him at the ſame rate, or otherwiſe that the ſhip itſelf may be put 
up to ſale, St. ö. 1. f. 16. $ 4. Lands belonging in common to the heir 
and tercer have been alſo divided by our practice, for ſome centuries 
paſt, by the brief of terce; and lands belonging to heirs- portioners 
by that of diviſion. But no method was known in our law for divid- 
ing commons or commonties, till the legiſlature, ſenſible of the many 
inconveniencies ariſing from the poſſeſſion of them pro indiviſo, enact- 
ed, by 1695, c. 38. that all commonties, except thoſe belonging to the 
crown or to royal boroughs, might be divided by the court of ſeſſion, 
at the ſuit of any perſon having intereſt. EY 

57. Not only a joint proprietor, but every one who hath a bare 
right of ſervitude upon the property, 1s entitled to demand this divi- 
ſion ; for the act allows commonties to be divided at the ſuit of any 
having intereſt. But whether the ſtatute extends to the diviſion of 
lands of which one has the ſole property, burdened with ſervitudes in 
favour of ſeveral neighbouring tenements, hath been much diſputed, 
On the one hand, the word commonty, in its moſt obvious ſenſe, de- 
notes a ſubject belonging in common property to ſeveral perſons, and 
therefore ſuppoſes two common proprietors at leaſt. On the other 
hand, heaths belonging in property to one perſon, are not only in 
common ſpeech, but in the language of our charters, called common 
muirs, or communia, merely becauſe the proprietor's tenants have been 
in uſe to paſture promiſcuouſly upon them: and in this very ſtatute, 
an exception is made of commonties belonging to the King, where 
there 1s but one proprietor ; which exception muſt be admitted to be 
extremely incongruous, if commonties of that ſort had not otherwiſe 
fallen under the general rule. The court of ſeſhon, by their firſt de- 
ciſion upon this point, authoriſed the diviſion of ſubjects where there 
was but one proprietor, Kames, 42. By a later deciſion, Home, 143. 
they declared, that the act only concerned common property: and at 
laſt, anno 1748, Folc. i. 251. the court waved the general queſtion, but 
directed, that where the property of one perſon was affected with ſer- 
vitudes of paſturage, or feal and divot, the ſeveral rights of ſervitude 
might be limited in the terms of the ſtatute, without prejudice to the 
right of property; which effectually obviates the inconveniencies ari- 
ſing from common poſſeſſion *. | 

58. The rule which governs this diviſion, where the ſeveral pro- 
prietors are the only parties, is fixed by the laſt clauſe of the act, ac- 
cording to the valuations of the ſeveral lands and properties; but where the 
queſtion lies between the proprietors on the one part, and thoſe who 
claim ſervitudes on the other, it is more equitable to obſerve the rule 
laid down in a preceding clauſe, according to the value of the intereſts of 
the ſeveral perſons concerned. The proprietors therefore were formerly 
entitled to a ſeparate allowance, or a precipuum, for their right of pro- 
perty, over and above the ſhare due to them on account of their own 
or their tenants poſſeſſion by paſturage, Kames, 42. But as it may be 

extremely 
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extremely difficult to ſettle the proportion of this precipuum with judg- T. III. 
ment, where there happens to be a valuable mine of gold, ſilver, or other 

metal, in the grounds, the method fixed by the above quoted deciſion, 

anno 1748, appears the ſafeſt, by which the ſervitudes upon the ſurface 

are limited according to the rule above mentioned, leaving the extent 

of the claim ariſing from the right of property undetermined. | 

59. A ſeparate act pafted in the ſame ſeſſion of parliament, 1695, Diviſion of 
c. 23. for dividing lands belonging to different proprietors which lie ans Ind. 
runrig, with the exception of acres belonging to boroughs or incorpo- 
rations. Lands are ſaid to lie runrig, where the alternate ridges of a 
ficld belong to different proprietors. The execution of this laſt ſtatute 
is committed to the judge-ordinary, or the juſtices of the peace; where- 
as the diviſion of commonties is appropriated to the Court of Seſſion; 
with power neverthelefs to them to grant commiſſion to ſheriffs, &c. 
to perambulate the grounds, take the necetlary proof, and report their 
opinion. The diviſion competent to landholders by the laſt quoted 
act, 1695, is not in practice confined to runrig lands in a ſtrict ſenſe 
of the word, but is by a liberal interpretation extended to cafes, where 
the properties of the feveral heritors are broke off, not by fingle ridges, 
but perhaps by roods or acres, New Coll. i. 213. * ; and without this 
extenſion, the ſtatute would have contributed little, either to the beau- 
ty of the country, or to the improvement of agriculture, which never- 
theleſs were the chief purpoſes of the ſtatute. 

60. There are certain obligations, called acer, which cannot Accefory 
ſubſiſt by themſelves, but .are acceſſions to, or make part of, other obligations. 
obligations to which they are interpoſed. Of this kind are promitlory — 
oaths, by which obligations may be corroborated ; 24%, fidejuſſion, 
or cautionry; and, 3d:y, the obligation to pay intereſt. As to pro- 
miſſory oaths, %%, it is obvious, that when the ſuhject of them is un- 
lawful, that is, when it is repugnant to any divine or natural law, 
they can have no force whatever ; and fo cannot give ſtrength to any 
prior engagement to which they were interpoſed. 24%, If a party 
ſhould promiſe upon oath, not to impugn an obligation, which 1s de- 
clared defective in eſſentials, by the poſitive law of the ſtate ; the 
judge, as he could not fuſtain action upon ſuch obligation, though 
the party did not compear, and object againſt it, neither ought he to 
ſuſtain it, though the debtor ſhould have interpoſed an oath to corro- 
borate it; becauſe no paction of a private party can conſtitute a rule 
of judgment by which a public law would be eluded, Thus, though 
one who makes over a right of annualrent to another, ſhould declare, 
and confirm it by oath, that the deed itſelf ſhall be a ſufficient foun- 
dation for poinding the ground without infeftment ; yer if the debtor, 
contrary to his oath, ſhall afterwards object againſt ſuch poinding, 
that it was uſed by a creditor not infeft, it behoves the judge to de- 
clare ſuch diligence null, becauſe the law hath ſaid, that no poinding 


of the ground is valid without ſeiſin, which enactment cannot be al- j 


tered by any private compact, though of the moſt ſolemn kind. Up- 
on the ſame footing, no action will be admitted for a debt contracted 
by a woman clothed with an huſband, though ſhe thould have ſworn , 
never to object againſt it, Feb. 18. 1663, B:r/b, 3dly, Where an oath is 
adjected to a deed which is not void % jure, but may be ſet aſide by 
an action or exception, the ſwearer is by ſuch oath barred from uſing 
the right of action, or pleading the exception otherwiſe competent 
to him: for as the right upon which the action is laid, is not of itſelf 
void, it muſt be ſuſtained by the judge ; whoſe office does not autho- 
Vo“. II. 6M | riſe 


The act 1695 was found to extend to parcels of ſix acres lying interjected, Nov. 1755, Heritors 
of Invereſk, and to parcels of two acres, 29th Fuly 17 56, Chalmers. 
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riſe him to regard the plea of the granter, who has corvhorated the 
right by his oath, unleſs it be judicially laid before, and admitted by, 
him; and this plea, whether it conſiſts of a right of action or excep- 
don, may be effectually renounced by ſuch oath; ſo that the judge, 
upon its being offered by the ſwearer in judgment, ought to declare 
it excluded by a perſonal exception againſt him. Thus a minor, who 
had granted bond for a debt contracted by his father, whom he did 
not repreſent, and had {worn never to impugn it, was found preclud- 
ed by his oath from the right of ation competent to minors to ſet 
aſide deeds on the head of minority and leſion, Feb, 10. 1672, Wauch. 
Burt as a minor could be induced with equal eaſe to ratify his deed by 
oath, as to grant it, it is therefore ordained by 1681, c. 19. that no 
{ſuch oath of ratification {hall be exacted from minors for the future, 
and that the deeds ratified ſhall be void; and as minors might be averſe 
to plead againſt their own oaths, it is further declared competent to 
any perſon related to the minor, to obtain the deeds declared null. 
Bonds of corroboration ſigned by a debtor, ratifying and confirming 
his former debts, and perhaps accumulating the intereſt that has 
grown upon the bonds iuto a capital, though neither ſtrengthened by 
any promitlory oath, nor by the intervention of a new. obligee, are 
truly acceffory obligations, fince they always preſuppoſe, and muſt 
neceſſarily refer to ſome antecedent debt. But though they be thus 
acceſlory in their firſt conſtitution, they may ſubſiſt of themſelves af- 
ter they have been formed, and are the proper foundations both of 
action and of diligence at the creditor's ſuit, though the original bonds 
{hould not be produced ; becauſe the debtor's corroboration of the 
debt referred to, induces a proper obligation againſt him, Cin. 89, ; - 
Dirl. 347. 

61. Cautionry is hat obligation by which one becomes engaged for 
a debtor, who hath bound himſelf to pay a ſum, or perform a deed, 
that he ſhall truly fulfil it. As this obligation by the cautioner is 
barely adjected to the debtor's obligation, without extinguiſhing it, 
cautioners were, by the Roman law, ſtyled adpromi//ors. This obli- 
gation may be conſtituted indirectly, without any proper fidejuſſory 
clauſe : thus one, merely by giving a mandate to lend money to a 
third perſon, becomes cautioner for him, It may be alſo conditional; 
as if one whole friend was threatened with jail, ſhould, by a bond of 
preſentation to the creditor, oblige himſelf to this alternative, either 
to preſent the debtor's perſon to him at a time and place therein ſpeci- 
fied, or to pay the debt ; for, in ſuch caſe, no obligation 1s created 
againſt the granter for the debt, till he has failed to preſent the debtor. 
A cautioner for a ſum of money may be bound, either imply as cau- 
tioner for the proper debtor, or conjunctly and ſeverally for and with 
him. The firit hath, both by the Roman law, Nov. 4. c. 1. and ours, 
the beneficium ordinis, or, as we expreſs it, the benefit of diſcuſſion, 
by which the cautioner may demand, that before uſing diligence 
again{t him for the debt, the debtor himſelf, whoſe proper debt it is, 
may be diſcuſſed. This privilege ariſes from the nature of the en- 
gagement, which implies nothing more, than that the cautioner is 
to make the debt effectual, if the debtor, who is primarily liable, ſhall 
not make payment. By diſcuſſing the debtor, is not barely meant 


the making a demand of the debt from him. The creditor muſt diſ- 


cuſs the debtor's perſon, by denouncing him at the horn, and regiſter- 
ing the denunciation; his moveables, by poinding, or arreſtment and 
forthcoming ; and his heritable eſtate, by adjudication, July 24. 1662, 


Briſbane ; 3 Harc, 242, But, this notwithſtanding, the cautioner may 
be 
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be ſued on the ſame ſummons with the principal debtor; in which 
caſe execution againſt him is ſuperſeded till the principal debtor be 
diſcuſſed, Dec. 2. 1662, Douglaſſes; July 1. 1737, Prunrofes; ſtated in Dick. i. 
428. Where one is bound in a ſum, not barely as cautioner for 
the debtor, but as full debtor with and for him, or conjunctly and 
ſeverally with him, the obligations are in either caſe equally ſtrong 
and direct upon both obligants; each of them is liable in ,lidum; and 
conſequently, as the proper debtor may be ſued by himſelf, ſo may 
alſo the cautioner, without the neceſſity of previouſly diſcuſüng, or 
even citing the proper debtor, June 18. 1713, Montgomery. | 
62. But a cautioner for another, that he ſhall perform a fact, is in 
no caſe liable, till the principal obligant be diſcuſſed. The reaſon of 
the difference is obvious. In money obligations, not only the princi- 
al debtor, but the cautioner, can by himſelf perform the obligation 
ſpecifically; and therefore, where both are bound conjunctly and ſe- 
verally, either of them may be ſued for payment: but where one is 
bound that another thall perform a fact, ex. gr. that an architect ſhall 
build a bridge ſufficiently, that an apprentice ſhall perform his part of 
the indentures, or that a tutor ſhall faithfully diſcharge his office, the 
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cautioners, though the architect or tutor thould fail upon their parts, 


cannot perform for them; all that they can poſſibly be bound to is, 
that if the perſons who are properly bound ſhall not perform, they 
the caunoners ſhall make up the loſs, the damnum et iatereſſe, to the 
parties ſuffering ; ſee New Coll. ii. 110. This fort of obligation there- 
fore is barely ſubſidiary; fo that the failure muſt be pre viouſly conſti- 
tuted againſt the proper debtors, before diſtreſſing the cautioner, Hure. 
242. &c.; Fount. Nov. 13. 1677, Sandilands, quoted in Dick. i. p. 248. 
63. Cautioners were, by the Roman law, bound by pronouncing 
certain verba ſalennia; and where ſeveral cautioners were interpoſed to 
one obligation, each of them pronounced the words of ſtyle ſepa- 
rately ; and conſequently every cautioner became, by the aature of his 
ſeparate engagement, bound to the creditor in folidum for the whole 
ſam or other ſubject contained in the principal obligation. This ri- 
gorous interpretation of cautionary engagements continued till the Em- 
peror Adrian introduced, from equity, the beneficium di viſianit, which 
authoriſed any one co-cautioner to inſiſt, that the demand of the 
whole debt might not be made againſt him alone, but divided pro ra- 
ta between him and the other ſolvent cautioners, 5 4. Vat. De fidej. But 
as all the co-cautioners in an obligation are, by the forms of our law, 


Benefit of di- 
viſion among 
cautioners. 


taken bound in the ſame writing, there can be no room with us for 


the beneficium diviſionis; ſince where ſeveral cautioners become bound 
conjunctly and ſeverally with and for the principal debtor, that pri- 
vilege is excluded by the explicit agreement of parties, againſt which 
no privilege can operate: and, on the other hand, where two or more 
become ſimply bound as cautioners for the proper debtor, each co- 
cautioner may, by the nature of ſuch obligation, without any ſtatu- 
tory privilege, inſiſt for ſuch a diviſion as was competent to co-cau- 
tioners by the Roman law, if the matter of the obligation be diviſible ; 
and ſo is liable only for his own ſhare, except in ſo far as through 
the inſolvency of the other obligants, the creditor cannot recover pay- 
ment from them *, 

64. A cautioner can in no caſe be bound in an higher ſam to the 
creditor than the proper debtor is; for there cannot be more in an ac- 
ceſſory obligation than in the principal, l. 8. f 7. De fidej, Vet he may 
be more ſtrictly obliged than the proper debtor ; as when the caution- 
er gives the creditor a pledge, or a real right on his lands, J. 59. od, 

tt.; 
* Vide Principles of Equity, p. 86, 87, 88. ; 
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tit.; or where one is cautioner for a debtor, who is not himſelf civil- 
ly or fully obliged : for a cautionary obligation may be effectually in- 
terpoſed to an obligation merely natural, J. 6. H 2. cod. tit, Thus a 
cautioner in an obligation, where the debtor's ſubſcription is not le- 
gally atteſted, or a cautioner for a married woman, or for a minor 
acting without his curators, 1s properly obliged, though the debtor 
himſelf ſhould get free, by pleading the ſtatutory nullity, or his own 
legal incapacity, Fount. Feb. 2. 1700, Hepburn; Nov. 28. 1623, Shaw ; 
Feb. 8. 1748, Taylor. The reaſon of this is obvious: ſibi imputet who in- 
terpoſed in ſuch a caſe; as the cautioner is preſumed to know the 
debtor's condition, the plain language of his engagement is, chat if 
the debtor take the benefit of the law, he the cautioner ſhall make 
good the debt. But ſince fidejuſſion is but an acceſlory obligation, it 
cannot ſubſiſt without ſome obligation to which it may accede; and 
therefore where the debtor has not ſubſcribed his obligation, the cau- 
tioner, though he ſhould have ſigned it, is not bound, Had. Dec. 1612, 

contra Crichton; for in fuch caſe, not even a natural obligation 
is created againſt him for whom he became bound. All legal de- 
fences pleadahle by the debtor againſt the creditor, are alſo pleadable 
by the cautioner; nay a relevant defence, though it ſhould be omitted 
by the debtor in an action for payment againſt him, continues com- 
petent to the cautioner, July 9. 1623, Arn. 

65. As a cautioner binds himſelf at the deſire of the principal debt- 
or, he has an adio mandati againſt him, either upon his being diſtreſ- 
ſed for the debt, or on his actual payment thereof to the creditor ; 
concluding, in the firſt caſe, That the defender may relieve him from 
his diſtreſs, by procuring a diſcharge of the obligation; or, in the 
ſecond, That he may repay to him the purſuer the principal ſum, of 
which he has made payment to the creditor, with intereſt and da- 
mages. But under damage is not comprehended the lots ſuſtained by 
the cautioner through his own fault, ex. gr. in ſuſpending the debt 
upon frivolous grounds, or allowing diligence to proceed on it againſt | 
his eſtate ; for which vid. fr, F 86, A debtor is ſaid to be diſtreſſed 
for a debt, where the creditor uſes any legal ſtep againit him for ob- 
taining payment. This acfio mandati, or of relief, is competent againſt 
the debtor, before either payment, or even diſtreſs again{t the cau- 
tioner, in the following caſes. Fir/f, Where the debtor is taken ex- 
preſsly obliged to deliver to the cautioner his obligation cancelled, at 
the fame term at which he hath bound himſelf to make payment to 
the creditor ; for, upon that alternative, the cautioner may ſue the 
debtor, if he fail to perform, as effectually as the creditor himſelf can 
do. Gosf. July 7. 1608, Paton. 2dly, If the debtor be vergens ad ino- 


pram, the cautioner may, by proper diligence, ſecure his funds, to- 


wards his own relief, before either payment or diſtreſs, arg. J. 10. 
C. Mand, ; Fan. 19. 1627, Thomſon. Zaly, The Roman law, moſt equi- 
tably, allowed action for relief to the cautioner againſt the debtor, 
where the debtor ſhifted the payment of his debt from day to day, 
for a conſiderable time together; eſpecially if the cautioner's circum- 
ſtances at the ſame time difabled him to make payment of the debt 
himſelf, by which he might be entitled to a proper relief, J. 38. F 1. 
AMand., Upon a ſimilar ground of equity, the court of ſeſſion admits 
adjudication to paſs at the ſuit of cautioners in conditional obligations, 
(becauſe theſe may be long pendent), without any previous diſtreſs, 
under this quality, That no execution ſhall be uſed on the decree till 
diſtreſs, Fount, Nov. 20. 1685, Burnet, This action of relief lies de jure, 


though 
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though the creditor ſhould nor have aſhgned the debt to the cautioner 
on payment; becauſe the right of relief ariſes ex natura rei, from the 
mandate given by the debtor to the cautioner to bind for him; and 
it appears contrary to the nature of a fidejuſſory obligation, that the 
cautioner ſhould pay, without recourſe againſt him at whoſe deſire, 
and on whoſe account, he made the payment, 7. 10. 4 11. Mund. 

66. In the general caſe, therefore, the cautioner is no longer ob- 
liged, after his relief is cut off. Thus, where the creditor ſuffers the 
obligation to preſcribe, the plea of preſcription faves the cautioner as 
well as the principal debtor, Fount. Dec. 19. 1695, Doul; July 12. 1735, 
Haliburtons, For the ſame reaſon, a debt cannot be fixed on a cau- 
tioner, though the creditor ſhould offer to prove by his oath, that he 
heard the debtor acknowledge the debt; for as ſuch oath cannot be 
received as evidence againſt the debtor, the cautioner, if he were 
made liable, would pay without relief, Dalr. 17. But the oath of the 
debtor himſelf, in points referred to him concerning the debt, affects 
the cautioner ; 8 the acceſſory obligation muſt of neceſſity be 
ſubjected to the Tame mean of proof as the principal. Nay, the cau- 
tionary obligation ceaſeth, if the creditor ſhall do any act which hath 
a tendency even to weaken the cautioner's right of relief; as, i, If 
he ſhould releaſe the debtor from priſon, and ſo loſe that chance of 
recovering payment which ariſes from the {qualor carceris, But the 
cautioner continues bound, though the creditor ſhoald ſer the debtor 
at liberty, after he was apprebended by the meſſenger, but before his 
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actual impriſoament ; for as no creditor can be 'compelled by a can- 


tioner to uſe diligence againſt the debtor, neither can he be compelled 
by him to conſummate an incomplete diligence, Fuly 16. 1730, 
Lrahams. 2dly, The obligation is alſo extinguiſhed by the creditor's 
paſſing from any right in his perſon, in farther ſecurity of the debt, 
Datr. 167.; ſee wnfr. t. 5. 11. 

67. The cautioner however loſes his relief againſt the debtor in the 
two following caſes. Fit, Where his engagement is interpoſed to an 
obligation merely natural, he has not a total relief againſt the debtor : 
his relief is reſtricted to what he can prove is in rem verſum of the 
debtor, or to the ſums which have truly turned to the debtor's profit; 
for if the creditor hath no action againſt the debtor for payment, nei- 
ther can the cantioner have an action againſt him for his relief. alu, 
The cautioner who pays, without either a previous action in which 
the debtor 1s called, or a declaration by the debtor that the debt is 
ſtill due, pays at his peril ; and conſequently, if the debtor had a ſuf- 
ficient defence againſt the debt, ex. gr. of payment, or of compenſa- 
tion, the cautioner loſes his relief, Dec. 19. 1632, Maxwell. 

68. As to the obligations among the co-cautioners, each co-cau- 
tioner was, by the Roman law, bound by a ſeparate obligation; and 
conſequently, a cautioner who paid the debt, though he had an a&io 
mandati againſt the debtor, had none againft his co-cautioners, whoſe 
obligations had no connection with his. The payment therefore was 
conſidered, in reſpect of theſe co-cautioners, as an entire extinction of 
the principal obligation ; and, conſequently, of all the acceſſory ones, 
J. 39. De fidej. To remedy this hardſhip, the cautioner, who was to 
make payment, might have demanded an aſſignation or ceſſion from 
the creditor ; and if he refuſed to aſſign, he might have been com- 
pelled to it by the bengficium cedendarum actionum, I. 11. C. ead. tit. ; by 


which aſſignment, the right of action formerly competent to the cre- 


ditor againſt the co-cautioner, was fully velied in the cautioner. But 


ſince, by our cuſtoms, the obligations of all the co-cautioners are 
Vor. II. | 6N cContained 


In what caſes 
the cautioner 
loſes his re- 
lief. 


Mutual relief 
among co- 
cautioners. 


r Dre * —— 
3 .. — Pr 112 


508 


Boo x III. 


Relief of a 
cautioner in a 
bond of cor- 
roboration a- 
gainſt the cau- 


tioner in the 


principal 
hond. 


Cautioners 
ſuing for re- 
lief muſt com- 
municate 


eaſes. 


An Inſtitute of the Law of SCOTLAND. 


contained in the ſame writing, and mutually conneQed with one ano- 
ther, a right of relief is competent de jure to the cautioner who pays 
the debt, againſt the other co-cautioners, without any aſſignment, or 
even without any clauſe of mutual relief in the obligation, unleſs 
where the cautioner appears to have renounced it. And it is becauſe 
the cautioner's right of relief is good without a conveyance, that our 
law does not compel the creditor, upon payment made by a cautioner, 
to aſſign, either againſt a co-cautioner, or againſt the principal debtor, 
July 10. 1666, Hume; Fount. Dec. 31. 1697, Penton ; ſince the diſcharge 
hath as ſtrong effects as an aſſignment, except that of ſummary dili- 
gence ; ſee Fount. Dec. 12. 1695, Wood. But the creditor may be com- 

led to aſſign to the cautioner all ſeparate ſecurities obtained by him 
for the debt after its conſtitution ; becauſe the cautioner cannot plead 
upon theſe, without a formal conveyance, Jan. 10. 1665, Le/ly; Feb. 
1735, Garden. From this relief competent to co-caltioners, it follows, 
that the creditor, if he have granted a diſcharge to one of ſeveral cau- 
tioners, of his part of the debt, cannot demand the whole debt from 
the others ; becauſe the relief competent to them for that ſhare 1s cut 
off by the diſcharge, and cautioners cannot be compelled to pay, with- 
out relief againſt their co-cautioners. | 

69. Our deciſions which relate to the extent of the relief competent 
to a cautioner in a bond of corroboration, againſt the cautioner in the 
bond corroborated, are far from being uniform. This appears to be in- 
contefted, that where the cautioner in the firſt hond ſigns as a principal 
obligant in the bond of corroboration, and with him a new caution» 
er, the cautioner in the corroboration 1s underſtood to have bound 
himſelf at the deſire of, and is conſequently entitled to a total relief 
againſt, the firſt cautioner, who, being a principal obligant in the 
corroboration, muſt be conſidered as a principal debtor in reſpect of 
the laſt cautioner, Falc. i. July 10. 1745, Mirrie; lee New Cull. i. 168, 
And the law appears to be the ſame, where the principal debtor alene 
is party to the corroboration, or where the new cautioner grants a 
corroboration by himſelf, without either the principal debtor, or the 
cautioners in the firſt bond; for a corroborative ſecurity, in which 
the firſt cautioner hath no concern, ought not to make his condition 
better, by throwing part of his cautionary engagement upon another; 
Res inter alios acta, alits nec nocet nec prodeſt. The ſecond cautioner's on- 
ly view in obliging himſelf, is for the ſecurity of the creditor : but no 
intention can be preſumed in him to looſe any obligations lying on 
the firſt cautioner, and thereby to weaken and reſtrict the relief com- 
petent by the law to himſelf againſt all who were bound in the debt 
corroborated. This opinion is ſupported by two deciſions, obſerved 
by Preſident Dalrymple, 38. 60. See, on the other fide, Harc. 243. ; 
Kames, 37. | 

70. Cautioners inſiſting for relief againſt the co-cautioners, muſt 
communicate to them the benefit of the eaſes they have got from any 
creditor upon payment, and reſtrict their claim to what they have 
truly paid, July 27. 1672, Brodie; except where the creditor intended 
the eaſe for a preſent to the cautioner, Mack. F 27. h. t, Where one 
who has become liable /ub/id:arie to pay a debt, from any real or con- 
ſtructive delinquency of his own, ex delifto wel quaſi delicto, hath made 
payment of it, he is not entitled to any relief againſt the proper caution- 
ers, This 1s the caſe of magiſtrates who have ſuffered debtors to 'e- 
{cape from their priſons, or of the granter of a bond of preſentation 
who has failed to preſent the debtor's perſon in the terms of his obli- 
gation, Feb, 1731, Graham, 


71, Cautionry 
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71. Cautionry may be alſo judicial. The moſt common inſtance of 
this kind is cautionry in a ſuſpenſion, whereby one obliges himſelf that 
the ſuſpender of a debt, for whom he becomes cautioner, ſhall pay to 
the charger, or other having right, the ſums contained in the charge, 
in ſo far as they ſhall be decreed againſt him by a ſentence of the court 
of ſeſſion, By our older cuſtoms, theſe cautioners got free, if either 
the charger or the ſuſpender died before diſcuſſing the ſuſpenſion, until 
it was ordained, by act of ſederunt, Jan. 29. 1650, that ſuch caution- 
ers ſhould be taken bound in the ſame manner as the ſuſpenders them- 

ſelves ; ſee Kames, Rem, Dec. 48. Nevertheleſs; cautioners in a ſuſpen- 
ſion, even after that regulation, got free, if, through any informality, 
the decree ſuſpended had been turned into a libel, (i. e. declared to 
Have the bare effect of a libel), though the ſufpender ſhould have been 
afterwards condemned in the ſums contained in it. It was declared, 
by a poſterior act of ſederunt, Dec. 27. 1709, that the cautioner ſhould 
be from thenceforth ſubjected, though the decree were turned into a 
libel, to the payment, not only of the whole ſums that ſhould be a- 
warded againſt the ſuſpender, but of ſuch coſts of ſuit as ſhould be 
modified againſt him. But though the ſums contained in the charge 
ſhould be decreed againſt the ſuſpender, it is ſufficient at this day for 
diſcharging the cautioner's obligation, that when he became bound 
there was good reaſon for ſuſpending, ex. gr. if the charger had at that 
time no title in his perſon, or if he had not then performed his part 
of the obligation, though he ſhould afterwards have obtained a decree 
in his favour on a ſupervening title, or upon his coming at laſt to per- 
form what was incumbent on him, Pr. Falc. 105.; Fount. July 5. 1706, 
Macdougal, Where a cautioner in a ſuſpenſion was offered, whoſe ſol- 
vency was not known to the clerk of the bills, the officer authoriſed 
to receive ſuch ſecurity, he uſually demanded an atteſtation from ſome 
perſon of good credit, that the cautioner offered was reſponſible, ' As 
this was frequently the ſource of tedious proofs of the ſufficiency of 
the cautioner at the time of the atteſtation, the atteſters are, by ſaid 
act of ſederunt 1709, ordained to be taken bound, as cautioners for 
the cautioner in the ſuſpenſion, and of courſe they are made liable /ub- 
ſidiariè for him; and the clerks of the bills, if they take an atteſter 
bound after the old form, are themſelves declared to be liable as cau- 
tioners; ſee alſo act of ſederunt, Nov. 23. 1717. 

72. A cautioner in a ſuſpenſion is, for the reaſons above aſſigned, 
entitled to a total relief againſt the cautioner in the bond ſuſpended, 
Harc. 247.; and a cautioner in a ſecond ſuſpenſion, to a total relief 
againſt the cautioner in the firſt, Fount. Feb. 27. 1685, Fleming, By 
our conſtant practice, cautioners in a ſuſpenſion, though they ſeem 
entitled, in the character of proper cautioners, to the benefit of diſcuſ- 
ſion, may, after the proceſs of ſuſpenſion is cloſed in favour of the 
charger, be charged ſummarily on their bond of cautionry, without 
diſcuſſing the defender, who is the principal debtor, Dalr. 105 *. 

73. In all maritime cauſes before the court of admiralty, where fo- 
reigners are frequently parties, the defender muſt give ſecurity judicio 

Alti, et judicatum folvi, to appear at all the diets of court, and pay the 
ſums which he may be awarded to pay by the judge. A cautioner of 
this kind does not get free from his engagement, though the defender 
die before ſentence, Kames, Rem, Dec. 47.; contrary to our former 

practice, 
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Cautioners in the looſing of an arreſtment are not entitled to the benefit of diſcuſſion. 


Kames, Rem. Dec. 49. 
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Boo III. practice, Jan. 20. 1680, Hodge; and he continues bound, though the 
cauſe ſhould be carried by ſuſpenſion from the admiral- court to the 
ſeſſion, Nov. 16. 1636, Steuart ; ſee New Cell, iii. 87. Where the action 
purſued before the admiral is barely mercantile, which, from the rea- 
ſon of the thing, does not neceſſarily call for ſecurity zudicatum ſolvi, 
the judge cannot demand it from the defender, and thereby make his 
condition worſe than if the action had been brought before the judge- 
ordinary, but muſt reſt contented with caution judicio ſiſi, unleſs there 
ſhould be ſpecial circumſtances, from which fraud in the debtor may 
be juſtly ſuſpected, New Call. i. 123. 153. | 

Correi deben- 74. It happens frequently, that a creditor takes two or more bound 

N to him, all as principal debtors, without any fidejuſſion, in the Ro- 

dum, and man law ſtyled ccrrei debendi. Where ſeveral obligants ſtand thus 

when prora- bound, by the ſame obligation, for the delivery of a ſubject, if it be 

Uo a ſpecial corpus, as a field, or an horſe, particularly deſcribed, the ob- 
ligation is indivifible ; and, conſequently, every obligant is bound in 
folidum: but in the delivery of corns or money, which are fungibles 
conſiſting in quantity, the obligation may be divided into parts; and, 
of courſe, every obligant can be ſued only for his own part, J. 85. 1. 
De verb «bl. The Romans conſidered no fact to be capable of per- 
formance in parts; and ſo held all obligations which conſiſted in fact- 
endo to be indiviſible, as the building of a ſhip, the incloſing of a field. 
In conſequence of which, all the obligants in that kind of obligations 
were liable ſinguli in ſelidum, J. 72. pr. De verb. obl, And this doctrine 
has been received by us, in the caſe of facts that appear to be truly 
incapable of performance in parts, ex. gr. the tranſporting of goods 
from port to port, Dirl. 166. or the providing a ſoldier or levyman for 
the public ſervice, Fount. Dec. 24. 1697, Dickſon, But if two or more 
become obliged to perform a fact, of whatever quality, againſt ſuch a 
day, or otherwiſe to pay a determinate ſum, or it the performance of 
the fact is by ſome accident rendered impoſſible, the damage and in- 
tereſt ariſing to the creditor through the non- performance, being re- 
duced to a tum of money, is diviſible, and muſt therefore be propor- 
tioned among the obligants pro rata, d. l. 72. pr.; d. JI. 85. F 1.; ſee 
July 16. 1669, Denniſtun. Though the obligation ſhould be for the 
payment of a ſum of money, yet the obligants are liable finguli in ſoli- 
dum, in the ſpecial caſe where all of them are expreſsly bound con- 
junctly and ſeverally, or as full dehtors with one another: for theſe 
words plainly mean, that each of them may be ſued by himſelf for 
the whole. Nay, perſons bound in a contract which imports a co- 
partnerſhip, are liable /ingul: in ſolidum, though theſe words ſhould be 
omitted, Fount. Dec. 16. 1710, Muſbet. And it has obtained in prac- 
tice, from favour to commerce, that two or more acceptors of a bill, 
or obligants in a promiſſory note, are liable each for the whole, though 
they thould be neither /oczz, nor bound conjunctly and ſeverally, Nov. 
13. 1746, Eliot; New Call. iii. 7. One of ſeveral correi debendi, who 
hath paid the whole debt, is entitled, even without an aſſignation from 
the creditor, to a proportional relief againſt the reſt ; which proportion 
mult in every caſe be ſo ſtated, that the loſs ſhall fall equally on all 
the obligants who continne ſolvent, Fount. Dec. 22. 1730, Craigie. - 
But an obligant who upon payment gets a conveyance of the debt 
from the creditor, is thereby, in his right, entitled to ſue any one 
of the co-obligants for the whole, leaving to that one his action of 
relief againſt the others; deduQting nevertheleſs his own ſhare, and 
thoſe of the other co-obligants who are become notoriouſly inſolvent, 


Harc. 241, 
75. Obligations 
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Of Obligations ariſing from Conſent, &c. 
75. Obligations for ſums of money are frequently accompanied with 
an obligation for the annualrent or intereſt thereof, which therefore 
may be accounted an acceſſory obligation, Intereſt is the recompence 
due by the debtor, of a ſum of money to the creditor, for the uſe of 
it. In the Roman law, it got the appellation of ur, becauſe it was 
given for the uſe of money ; but that only falls under the name of 
uſury in our language, which is illegally taken from the debtor, in 
name of intereſt, over and above the rate allowed by law. The Jews 
were, by the law of Moſes, forbidden to take intereſt from their bre- 
thren, but they might exact it from ſtrangers, Levit, xxv. 36. ; Deut. 
xxili. 19, 20, It was abſolutely prohibited by the Canon law. There 
appears, however, nothing inconſiſtent, either with law or equity, in 
taking a moderate profit for the uſe of money, On the contrary, it 
is become neceſlary, in countries ſo conſtituted as the nations of Eu- 
rope are at this day. Accordingly, the ſtipulation for intereſt is autho- 
riſed by the preſent practice of all civilized ſtates, even of the Roman 
Catholic, in matters of commerce, at certain rates fixed by ſtatute, 
6. Soon after the Reformation, when it became firſt lawful to bar- 
gain for intereſt in this kingdom, the legal intereſt was, by 1587, 
c. 52. fixed to the rate of 10 per cent. And it would ſeem, that, from 
the Reformation downwards to that enactment, intereſt was allowed 
to be taken, without limitation as to the rate; for that ſtatute ſaves 
the right of all prior contracts, in which an higher rate of intereſt 
was ſtipulated. Intereſt has been, ſince the aforeſaid a, gradually 
reduced, till at laſt, by 12* Ann. ft. 2. c. 16. it is brought down to the 
rate of 5 per cent. The obligation for intereſt is more reſtricted by 
our law than it was by the Roman. Intereſt, by the Roman law, was 
due upon all contracts bone fider, ex mora debitorzs, i. e. from the time 
of the demand made on the debtor, J. 32. F 2. De w/ar.; and in all 
other caſes, from litiſconteſtation, J. 35. cod. tit. but, by the uſage 
of Scotland, it is due only upon one of two grounds, ex lege, or ex patto. 
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77. Intereſt may be ſaid to be due ex lege, firſt, From the force of latereſt du- 


ſtatute, or of acts of ſederunt ; 24ly, From the nature of the tranſaction. 
Firft, From ſtatute. Thus all bills of exchange carry intereſt, by 
1681, c. 20. either from the date, in caſe of not acceptance, or from 
the day of their falling due, in caſe of acceptance, and not pay- 
ment, And this ſtatute 1s extended to inland bills and precepts, by 
1696, c. 36 *. A doubt hath been moved, Whether bills not proteſted 
fall under the act? The firſt part of it gives ſundry privileges to bills 
which are proteſted, and then there is the following clauſe : Aud farder, 
| that the ſums in all bills of exchange ſhall bear intereſt, in caſe f not accept- 

ance, from the date; and in coſe of acceptance, and not payment, from the day 
of their falling due. It was formerly thought, that the quality of pro- 
teſting, though not mentioned in the laſt clauſe, was implied, as a form 
required by the firſt, for proving the not acceptance or not payment, 
July 15. 1713, Watſon ; but, by later deciſions, the laſt clauſe, making 
bills to carry intereſt, which is abſolute, and quite independent of the 
firſt, has been juſtly declared to extend to all bills, proteſted or not pro- 
teſted, Kames, 15, Where a bill bears no term of payment, or 1s made 
payable on demand, no intereſt can be exacted till demand be made, 
which muſt appear by a notorial proteſtation; but where a term of pay- 


ment is adjected, there is no need of a formal demand by proteſtation; 


dies rnterpellat pro homine, Thus alſo, where horning is uſed againſt 
a debtor, on which he is denounced, intereſt is due after denuncia- 
tion for all the ſums contained in the diligence, though theſe furhs 

Vol. II, 55 6 0 {hould, 


This ſtatute relates only to diligence : but vid. Fount. July 28. 1705. 
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Boox III. ſhould, either in whole or in part, be made up of intereſt, 1621, c. 20. 


2dty, In cer- 


tain caſes it 1s 


due by acts 
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Denunciations, though not regiſtered, or though liable to objection 


in point of form, had by our former practice the effect of creating 


a currency of intereſt againſt the debtor; becauſe the ſtatute was in- 


tended as a penalty on the debtor for his contumacy ; which is e- 


qually blameable, whether the denunciation be valid or not. This 
in particular was found with regard to a denunciation at the croſs of 
Edinburgh, againſt a perſon not living within the county of Mid- 
Lothian, Fount. Dec. 17. 1686. But by later deciſions, denunciations 


at the croſs of Edinburgh, againſt perſons living without the county, 


though a ground for raiſing caption, were found not to have the 
effect of making the ſums in the diligence bear intereſt againſt the 
debtor, Kames, Rem. Dec. 43.; Falc. i. 214. Ces is made to bear 
intereſt, after it has been fix months due, though no horning, or 
other diligence, ſhall have been uſed againit the debtor, by 1686, 
C. 2. 

78. By act of ſederunt, Feb. 1. 1610, according to 'Spottiſweode, or 
Dec. 23. 1590, according to Stair and Durie, ſums paid by cautioners 
on. diſtreſs, are made to carry intereſt, not only as to the capital ſum, 
but as to the intereſt paid by them; for theſe make truly a capital 
ſum in reſpect of the cautioner who pays them, without the repay- 
ment of which he is not fully indemnified. The regiſtering of the 


bond is held to be ſufficient diſtreſs for entitling the cautioner to this 


-2dly, From 


the nature of 
the tranſac- 


tion. 


benefit, though no charge ſhould have proceeded on it, 744. 24. 1627, 
L. Marg hiton. Cautioners paying without diſtreſs, are nor entitled to the 
intereſt of the intereſt in the terms of the act; but the court modi- 
fies largely of the penalty in name of damages, though ſeldom to 
the full extent of that intereſt, Gosf. July 18. 1668, Sir 7. Stcavart. 
And, by our preſent practice, where a cautioner, paying even with- 
out diſtreſs, leads an adjudication againſt the debtor's eſtate, the in- 
tereſt of the intereſt paid by the cautioner is made part ot the ac- 
cumulate ſum: nor does it appear, that any decree of adjudication 
hath been objected to on that account. Factors named by the court 
of ſeſſion on ſequeſtered eſtates, are alſo, in conſequence of an act of 
ſederunt, July 31. 1690, made liable in intereſt, for what rents they 
either have actually, or by proper diligence might have recovered, 
from a year after chey fall due, 

79. Intereſt is, alſo due ex lege, from the nature of the tranſaction. 
Thus, in a fale of lands, or of a liferent-right, the purchaſer is, by 
an act of the law itſelf, bound to pay intereſt for the price of the 
ſubject bought, from the term at which he enters into the poſſeſſion, 
es long as he retains the price: for- the price becomes a /urrogatum, or 
thing ſuhſtituted in place of the ſubject ſold; and therefore the intereſt 
of the price muſt be given in conſideration of the fruits of that ſubject. 
his obtains, though the price ſhould be arreſted in the purchaſer's 
hands, after which he cannot pay ſafely, Feb. 17. 1624, I. Durie ; or 
though the delay of payment ſhould be owing to the ſeller, who had not 
furniſhed the purchaſer with a connected progreſs of title- deeds ſufficient 
for his ſecurity, Jan. 28. 1663, L. Balnagowan; Fount. July 8. 1681, Gor- 
don: tor, from whatever cauſe the non-payment may proceed, good con- 
ſcience will not ſuffer the purchaſer, at the ſame time that he enjoys 
the fruits of the lands, the property or liferent whereof he had bought, 
to enjoy allo the profits or intereſt of the price, July 23. 1707, Baillie. 


But it the purchaſer, unwilling to retain the price, ſhall, on the 


ſeller's refuſal to accept of it, conſign it in a proper and legal way, 


it ſtops the currency of intereſt, ſince the price is no longer in his 
| hands, 
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hands. It ariſes from the ſame ground, that one who receives money Tx. II. 


belonging to another, which formerly carried intereſt, ought to reſtore 
not only the principal ſum, but the intereſt; for he muſt be account- 
able for the ſum received, cum omni cauſa, in as good condition as it 
ſtood in at the time of his intromiſſion, and muſt therefore reſtore the 
whole intermediate intereſt, which, as an acceſſory, is to be held as 
part of the ſum itſelf, Dec. 22. 1710, I. Drum. ; Feb. 18. 1736, Erſkine, 
ſtated in Di. i. p. 42.; fee Fount. Jun. 25. 1699, /nzlis. This doctrine 
is alſo applicable to executors who have received ſums belonging to 
the deceaſed, that carried intereſt, and who upon that ground are 
liable to legatees, not only for the ſum itſelf bequeathed to them, but 
for all the intereſt which has grown upon it ſince the teſtator's death, 
New Cell. ii. 80. It is alſo ex lege, from the nature of the grant, that 
a ſum of money, provided to one in liferent, and to another in fee, 
mult carry intereſt to the liferenter: for the only fruit whereby profit 
ariſes from money, 1s the intereſt annually growing upon it, which 
therefore the grantee is neceſſarily entitled to in virtue of his right; 
ſince a ſubject which produces no early fruits that bring profit to the 
liferenter, cannot be the proper ſubject of a liferent, Fount. July 12. 
1699, J. Ainfawns. 

do. One who at the deſire of another pays a ſum of money on his 
account, is alſo entitled, ex lege, to reimburſement from his employer, 
not only of the ſum paid, but of its intereſt from the time it was 
advanced; ſince it is a rule in mandates, That the mandant ought 
fully to indemnify the mandatary, /. 12.4 9. Mand. On this ground, 
intereſt 1s frequently allowed, not only to merchants, but others, not 
ſimply ex mora debutoris, which was indeed a ſufficient reaſon of itſelf 
by the Roman law for allowing it, but nomine damni, or as a recom- 
pence or compenſation to the creditor for, wanting the uſe of his 
money, Næ (All. i. 42; which holds, though no backwardneſs ſhould 
appear in the debtor, Home, 48.5 ſee Dec. 8. 1677, Aperon. The com- 
mencement of intereſt againſt the debtor in ſuch cafes, is frequently 
regulated by the term of payment, where that term is expreſſed in 
the ground of debt, New Coll. i. 223. By analogy, intereſt has been 
fund due nomine damni, on a debt payable upon demand, from the 
citation againſt the debtor in an action for payment, which is equi- 
valent to a demand, Falc. ii. 248.; and where no term of payment 
is ſtipulated, ex. gr. in an open account, decree is generally awarded 
for the intereſt from the time at which the account ought to have 
been regularly paid, viz. after the elapſing of a year from the date 
of the laſt article, an. 25. 1754, Grant againſt Lady Newmore. Laſtly, 
Where the claim of intereſt ariſes from the unjuſtifiable act or omiſ- 
ſion of either of the parties, which the other had it not in his 
power to guard againſt, equity will interpoſe for the reparation of 
the party hurt. From this ſource may be derived the obligation 
upon tutors to employ the nummi pupillares to advantage, and to ac- 
count for interelt ro the pupil after certain periods ; for the pupil's 
condition diſables him from ſecuring any benefit to himſelf by pac- 
tion. 

81. Intereſt alſo may be due by paction, either expreſs or tacit. It is 
due by expreſs paction, when money is, by an explicit clauſe in a bond 
or obligation, made to carry intereſt. It is unlawful to accumulate in- 
tereſt by any previous conditional ſtipulation, Thus it is criminal to 
ſtipulate in a bond, that the intereſt, if not paid preciſely as it falls due, 
ſhall be accumulated into a principal ſum bearing intereſt, Mack. Of; 
364. Neither is it lawful, where the intereſt has run on unpaid for 
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Boo III. feyeral years together, to ſtate intereſt againſt the debtor upon that ar- 
— F rear of intereſt, from the day or term at which it fell due, except in 
the caſes of a diſtreſſed cautioner, or of a denunciation. On this 

ground, .adjudications are fometimes ſet alide in totum, and ſometimes 

reſtricted to a ſecurity, becauſe the creditor had in his decre2 accu- 

mulated the intereſt, or made it to carry intereſt from a term prior to 

the date cf the decree. Yet in the following caſes, law ſupports the 

accumulation of intereſt, Firſt, Where the intereſt has been tor ſome 

time unpaid upon a bond, the creditor may take a bond for the paſt 

intereſt, by which it is made a principal ſum carrying intereſt from 

the date of the accumulation, And though this was not admitted by 

the Roman law, J. 28. C. De uſur. it contradicts no rule of law, more 

than a creditor does, who, after receiving the arrears of intereſt from 
kis debtor, delivers them back to him upon a bond bearing intereſt, - 

24ly, It is made lawful, by 1621, c. 28. to take bonds or other obliga- 

tions, not only for the ſum lent, but for the intereſt of it to the day 

of payment of the bond ; by which means the whole ſum contained 

in the obligation carries intereſt from the term of payment, not only 

the ſum lent, but the intermediate intereſt from the date of the obli- 

gation to that term. This is daily practiſed by bankers, and dealers 
in exchange. | | 

latereſt due $2, Intereſt may be alſo due from tacit or preſumed pation, Thus 
vy tacit pac- a promiſe to pay the intereſt which is become already due, implies a 

general paction for intereſt while the debt remains unpaid, Jan. 13. 
1669, Hume. Thus alſo, from the uſe of payment of intereſt, it is pre- 

ſumed that there was a paction for intereſt at conſtituting the debt; 

and when intereſt is ſtipulated for one term, it 1s preſumed to be ſtipu- 

lated till payment, Dirl. 408. The obligation for intereſt, being merely 

acceſſory, cannot ſubſiſt without a principal debt to which the intereſt 

correſponds ; and hence intereſt cannot in any caſe begin to run before 

the principal debt is created, Fan, 2. 1739, Anderſon, quoted in Dict. i. 

. 293. | | | | | 

General pro. F 83. After having deſcribed at ſome length the ſeveral contracts and 

7 ntvhey obligations that are moſt known in our practice, with their diſtinguiſh- 
Things which ing characters, it may be proper to explain ſome of the properties and 
cannot be the effecis that are common to all obligations. The ſubject- matter of 
lle of ob. obligations conſiſts either of things or of facts. Things exempted from 
Seton. commerce, either by nature, by the deſtination of the owner, or by 
ſtatute, cannot be the ſubject of obligation; vid. ſupr. b. 2. t. 1. 5. et 
ſeqq. Under this claſs may be reckoned ſtolen goods, which acquire 
ſuch a turpitude, or viium reale, by the theft, that they fall no longer 
under commerce, 2. It. De uſuc. On this ground, no contract of 
ſale, or other obligation, entered into by a bankrupt, knowing himſelf 
to be ſuch, can be a foundation for transferring property to the preju- 
dice of his creditors; who therefore may recover the ſubject ſold from 
the purchaſer, though he ſhould be put into the poſſeſſion of it; the 

dole or fraud of the bankrupt being accounted theft; ſee ſabr. & 8. 

Facts either 84. As to facts, no perſon can lay himſelf under an obligation to 
— — 5 perform what is naturally impoſſible; or to do any immoral or un- 
_” Yo lawful action, which is {aid to be legally impoſſible ; becauſe what is 
be the ſubject forbidden either by the rule of reaſon, or by poſitive inſtitution, 18, 
of obligation. jn the conſideration of law, out of our power, /. 1 5. De cond. inſt. But 
though a paclum ſuper hereditate viventis, was by the Romans accounted 

contra bonos mores, l. 61. De verb. obl.; yet the uſage of Scotland per- 

mits an heir to ſell or make over his hope of ſucceſſion during the life 

of has anceſtor, July 6. 1630, Aitenbead; Fount, July 29. 1708, Rag. 

And 
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And on this footing mutual tailzies, though they are in truth a mu- 
tual purchaſe of one another's ſucceſſion, are effectunal. One who 
obliges himſelf to what is not the proper ſubject of obligation, is not 
truly bound; and conſequently cannot be ſubjected to a penalty in 
default of performance; for a penalty implies a delinquency in him 
who incurs it. But all facts in themſelves poſſible, are the ſubject of 
obligation, though they ſhould be beyond the power of the party 
bound, who ought not to have undertaken what he knew or might 
ſuſpect could not be performed by him. 

8 5. Conditions are frequently adjected to obligations. As an obli- 
gation to perform impoſſible facts is null, ſo are thoſe granted under 
an impoffible condition; for the adjection of a condition which can- 
not exiſt, is an evidence that the parties did not ſeriouſly intend a bar- 
gain. But deeds are conſtrued to be granted abſolutely, and the con- 
dition is held pro nom ſcripta, not only in teſtaments and legacies, but 
even in grants inter vivos, where the granter of the obligation lies un- 
der a natural tie to execute them. Thus bonds of proviſion granted 
by a father to a child, under condition, that the grantee ſhall travel 
over Britain in a day, or ſhall commit murder, are held to be granted 
pure, or without any condition. This laſt rule obtained formerly, not 
only in unlawful, but in unfavourable conditions ; a condition, for 
inſtance, that the grantee ſhould not marry without the conſent of 
certain friends named in the grant; becauſe that condition reſtrained 
the natural liberty of marriage; ſee Gilm. 60. And even by our later 

ractice, conditions of this ſort, though they are not utterly ineffec- 
tual, have no greater force allowed them than to the judge ſhall ap- 
pear proper ; for if the friends ſtand off without ſufficient grounds, 
the child is entitled to the ſubject provided, though ſhe ſhould have 
counteracted the condition, Fount. July 6. 1688, Dalziel ; Fount. July 
20. 1688, Pringle, Where the granter lay under no natural obliga- 
tion to provide the grantee, ſuch conditions were, by our old cuſtoms, 
ſtrictly adhered to, Jan. 17, 1673, Race. But the irritancy has been 
ſince that time ſo ſoftened, that if the conſent be refuſed unreaſon- 
ably, the grantee may marry without conſent, and be nevertheleſs en- 
titled to the proviſion, March 1682, Ford, quoted in Dict. i. p. 190. 
Yet it would ſeem, that if a father ſhall provide one of his children in 
a ſum, under a condition, that part of it be given to another child, 
if that other ſhall marry with the conſent of particular friends, the 
grantee, who has by the bond of proviſion a jus queſitum to the whole, 
ought not to be ſubjected to an action at the inſtance of the child in 
whoſe favour a part of it is eventually provided, for the payment of 
that part, unleſs the purſuer ſhall have literally performed the condi- 
tion, on the exiſtence of which alone the grantee is liable in the pay- 
ment of it. All poteſtative conditions, the performance of which is 
in ſome degree in the creditor's own power, are held as fulfilled, if he 
has done all he could to fulfil them, /. 11, De cond. int. It, for in- 
ſtance, an obligation be granted under the condition, that the gran- 
tee ſhall intermarry with a particular lady, law conſiders the condi- 
tion as purified, if he has made addreſſes to her, though the ſhould 
have rejected them. But if he ſhall put off performing his part till 
performance becomes impoſſible, the obligation in the grantee's favour 
is extinguiſhed. Conditions, where they depend merely on accident, 
muſt actually exiſt before the granter becomes liable: but where the 
non- performance is owing to the oppoſition made by him whoſe in- 
tereſt it is that the condition ſhall not exiſt, the law, which ſuffers no 
perſon to profit by his own. fraud, looks on it as purified or fultilled, 
4. 161. De reg. jur. 
Vor. II. 6 P 86. In 
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Book III. 86, In all obligations concerning things lawful, and in themſelves 
** oſſible, the obligant who fails in the performance of his part, muſt 
The ein gan make up to the creditor the damage he has ſuſtained through the non- 


who fails to 


perform, muſt performance, agrecably to the rule, Loco fucti non præſtabilis, vel non præ- 


make up the iti, ſuccedit damnum et intereſſe. All the rules mentioned above, f. 1. 


damage to 


the creditor. F 14. for aſcertaining the extent of the damage ariſing ex delicia, may 


Implement in be applied to this caſe ; .to which may be added, that no damage 


comracts _ Which is remote or indirect, ought to enter into the computation. 
tual. Thus, though the debtor's failing to make punctual payment, ſhould 
have drawn after it the utter ruin of the creditor, ſtill the creditor can 
demand no more nomine damni, than the reimburſement of the coſts of 
ſuit, or expence. of diligence truly diſburſed in recovering his debt, 
J. 21. f 3. De af. empt. Far leis ought that damage to be reckoned 
which ariſes from the creditor's own fault, Thus, where a cautioner, 
vho is a creditor in reſpect of the principal debtor, has, upon frivo- 
lous grounds, ſuſpended the creditor's charge, or ſuffered adjudication 
to paſs againſt his eſtate, he cannot claim againſt the principal debtor 
any ſum in name of ſuch damage; for he ought to have paid, and re- 
lied on his right of relief. Fixed penalties were, by the Romans, ſome- 
times adjected to obligations for the performance of facts:; which 
ſeemed to be deſigned chiefly to remove the inconvenience ariting in 
moſt caſes from the uncertainty of the creditor's damage, by ſubſti- 
-tuting a preciſe penal ſum, which was underitood to come in place of 
it, $ 7. Int. De verb. obl, By our cuſtoms alſo, ſuch penalties are not 
unfrequent.: but they have no tendency to weaken the obligation it- 
ſelf, being adjected purely for quickening the performance of the 
debtor; who therefore cannot get free by otfering payment of the pe- 
nalty, though the words of ſtyle, by and attour performance, ſhould be 
emitted, Fount. Dec. 27. 1695, Beatie; New Coll. i. 89.; St. b. 1. f. 17. 
20. It mult, however, be admitted on all hands, that a debtor who 
is bound for a fact to be performed by another, cannot, in the nature 
of things, be bound to preciſe performance; and fo is liable no far- 
ther than for the conventional penalty, July 27. 1700, Bairdner, No 
party in a mutual. contract, where the obligations on the parties are 
the cauſes of one another, can demand performance from the other, if 
he himſelf either cannot or will not perform the counter part; for the 
mutual obligations are conſidered as conditional. Thus, in a mar- 
riage-contrac, if the huſband ſhall, before receiving the tocher, be- 
come inſolvent, and thereby incapable of ſecuring his wife in the ſti- 
pulated jointure ; neither he, nor even his creditors, though ſingular 
lucceſlors, can demand it, till «the wife's jointure, and the other rights 
provided to her and her children by the marriage-articles, be ſecured 
to them, Home, 94. ; ſee New Coll. iii. 2. But after the death of the 
wife, and of the iſſue, if any ever exiſted, the huſband can effectually 
fue the perſon liable for the tocher. - Nor can the defender ſave him- 
{elf from payment, by pleading the huſband's inability to perform his 
part : for as the obligations he lay under were entered into, ſolely in 
favour of the wife and children, no other has a right to offer that de- 
fence ; and after their death, his obligation is totally extinguiſhed, 
New Coll. ii. 132. The equality eſſential to mutual contracts, requires, 
that the mutual contractors be bound effectually to one another. If 
either of the parties can, by any defect in the contract, ſhake himſelf 
looſe of the obligation, equity will not ſuffer the other party to be fet- 
tered, Tinw, June 30. 1756, Hays contra D. Roxburgh. 
Doubtful 87. Doubtful clauſes in obligations are to be interpreted againſt the 
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when it was in his power, J. 99. pr. De verb, obl, Where the granter 
ranks among the lower orders of the people, and is unaſſiſted by men 
of {kill in drawing the obligation, the words ought to be underitood 
in the vulgar ſenſe, &. ö. 4. J. 42. 21. In a mutual contract, in which 
each contractor has the framing of the contract equally in his power, 
it. would ſeem, that dubious clauſes ought to be explained, not in fa- 
vour of the creditor, as ſome have affirmed, but of the debtor, agree- 
ably to the rule, That obligations are not to be preſumed, . Where a 
clauſe in a contract obliges one of the parties to a fact which appears 
impoſſible, and where the alteration of a ſingle word or two will bring 
it to a meaning which was obviouſly the intention of the contractors, 


our ſupreme court have preſumed, that the miſtake proceeded from 


the inaccuracy of the writer, and have therefore exerciſed their pre- 
torian power of correcting the clauſe accordingly, New Cell. ii. 81. In 
obligations to extend more ſolemn deeds, in which ſome clauſes may 
poſſibly have been overlooked or neglected, the writer, inſtrumentary 
witneiles, or others preſent at the communing, are ſometimes, though 
ſeldom, examined for the diſcovery of the truth ; but in formal or 


pbolemn deeds, this is hardly to be admitted, Jan. 5. 1667, Cheap ; ex- 
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cept for the proof of fraud, violence, or ſome ſuch unjuſtifiable act. 


Moſt of the rules for interpreting laws, drawn from the intention of 
the lawgiver, or from the preamble, or from the ſubject-matter of the 
ſtatute, may be fitly applied to the interpretation of contracts and obli- 
ations. 
, 88, Moſt of what hath been hitherto ſaid of obligations and con- 
tracts, is applicable only to ſuch as are onerous, where mutual en- 
gagements are entered into hznc inde by the ſeveral contracting parties: 
we may therefore, in this place, ſhortly -explain the doctrine of gra- 
tuitous obligations, otherwiſe called donations, in fo far as their nature, 
properties, and effects, differ from the other. Donation 1s that 
obligation which ariſes from the mere liberality of the giver. It is 
ſometimes conſtituted by writing; but a verbal obligation to gift 
moveable ſubjects, which is uſually called a promiſe, is equally effec- 
tual with a written obligation ; and may be proved againſt the pro- 
miſer by his oath, provided the promiſe be made in words proper to 
expreſs a preſent act of the will, ſach as, I promiſe, or, I oblige myſelf to 
give, or make over in a preſent. Lord Stair is of opinion, 6. 1, f. 10. 4. 
that promiſes are effectual, without being accepted by the donee ; be- 
cauſe a right may be acquired by thoſe who are abſent, or ignorant thar 
it is conferred upon them; as to which, ſee New Coll. ii. 156 *. Grotius, 
on the contrary, De jur. bell. et pac. lib. 2. c. 11. 14.; and Puffendorf, 
De jur. nat, et gent. lib. 3. c. 6. \ 15. affirm, that the moſt abſolute pro- 
miſes require acceptance, becauſe no obligation can be formed with- 
out the joint conſent or concurrence of both parties. But acceptance, 
admitting that it is neceſſary towards conſtituting an obligation, may 
be reaſonably preſumed, without any formal act, in pure and ſimple 
donations, which imply no burden upon the donee; and Stair's opi- 
nion is agreeable to our practice. His Lordſhip diſtinguiſhes between 
promiſes and offers, ibid. F 3. ; which laſt do not, in his opinion, infer 
an obligation upon the offerer till acceptance. And it muſt be ac- 
knowledged, ii, That an offer, where it implies ſomething to be 
done by the other party, is not binding on the offerer, till it be ac- 
cepted with its limitations by him to whom the offer is made; and, 
2dly, That the offer, even of a pure donation, if it be made under the 
expreſs condition of acceptance, requires a formal act of acceptance, 


an order to purify the condition: but in the general caſe, though a 
donation 


* Vid. Fount. Jan. 13. 1712, Stewart. 
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An Inftitute of the Law of SCOTLAND. 


donation ſhonld be made in the form of an offer, yet if the offzrcr do 
not infiit on acceptance from rhe other party, it can hardly be diſtin- 
aithed from an abſolute promiſe, where acceptance is pretumed, 

89. The Roman law indulged to every one who laid himſelf under 
a gratuitous obligation the bereffcinm competentie, by which he might 
have retained as much to bimſelf as was neceſſary for his ſubſiſtence, 
if, before fulfilling the obligation, he happened to be reduced to indi- 
gence, F 38. Inf. De act. Our preſent practice allows this privilege to 
tathers and grandfathers againſt their children and grandchildren, 
Falc. i. Feb. 21. 1745, Bontin; but rejects it in the caſe of collateral re- 
lations, even of a brother againſt his ſiſter: and indeed the admitting 
it in favour of a parent againſt his child is a natural conſequence of 
the doctrine formerly explained, b. 1. f. b. & 57. that children are bound 
to maintain their indigent parents. 

go. Though the pactum donationis confers on the donee a jus ad rem, 
a right of ſuing for performance, it gives him no right in the thing 
itſelf ; the donor continues proprietor till delivery: and therefore, if 
after having become bound to give it to one, he ſhould actually deli- 
ver it to another, upon the title of a gratuitous obligation poſterior 
to the firſt, the ſecond donee, whole right was perfected by tradition, 
becomes proprietor. Where the donor 1s not himſelf the proprietor, 
all the right which the donee acquires, even after delivery, is a power 
or faculty of making the ſubject his own by preſcription, if the true 
owner {hall neglect to claim it for forty years. Nor is there an action 
of recourſe competent to the donee againſt the donor, though the ſub- 


ject ſhould be evicted from him by the right owner, becauſe it is a 


rule founded in the nature of donation, That the donor is only liable 
to warrant the gift againſt his own future deeds. Donations, though 
perfected by delivery, were revocable by the Roman law for ingrati- 
rude in the donee, J. 9. 10. C. De revoc. donat. and Bankton, 6. 1. 
t. 9. $4. mentions a deciſion, without names or date, to prove that this 
doctrine is received by our uſage. As this ground of revocation is 
perſonal to the donor, his heirs cannot revoke; becauſe a preſumption 
ariſes from the anceſtor's ſilence, that he had forgiven the injury, J. 10. 
werſ. Hoc tamen, C. cod. tit. Neither is revocation on the head of in- 
gratitude received againſt the heir of the donee, J. 7. verſ. Actionem 
vero, C. cod. tit. ; for no action ex delicto is tranſmitted againſt the heir 
of the delinquent. 

91, Neither remuneratory donations, nor donations mortis cauſa, are 
to be conſidered as pure donations. A remuneratory donation does 
not proceed from mere liberality : for though the donor could not 
have been compelled to it by law, he was bound to it by gratitude ; 
which makes it accounted to be the diſcharge of a debr, or the giving 
in exchange, rather than a donation, J. 25. H 11, De hered. pet. Hence, 
though pure donations between huſband and wife are revocable by the 
donor, remuneratory donations cannot be revoked. The donatio mor- 
tis cauſa of the Romans, where the ſubject was given to the donee, un- 
der the tacit condition that it thould be returned to the donor, either 
on his revocation, or on the predeceaſe of the donee, is little known 
in our practice. What comes neareſt to it, is a gratuitous bond or aſ- 
ſignation, revocable by the granter. Theſe bonds partake much of 
the nature of a legacy, both as they are granted for love and favour, 
and as they are, like all other revocable rights, ſuſpended during the 
life of the granter. Upon this laſt ground, all the granter's creditors, 
even thoſe whoſe debts have been contracted after the revocable bond, 
are preferable thereto, Nov. 1721, Cred. of Ruſco. Nevertheleſs, as ſuch 
| bond 


» TT dap ay © 4 
* „„ 2 F 


Es 


— — — 


— —— — a0 Oinnagenr = 2 


_ —U— — —— 


— — — * 1 „ eier © 


Of Obligations ariſing from Conſent, &c. 


pond is a deed inter vivos, it is accounted a debt due by the granter 
in a queſtion with legatces ; and is therefore preferable to proper le- 
gacies. If the revocable deed be not expreſsly granted to the donee 
and his heirs, it may, like a legacy, be underſtood to be given from a 
perſonal regard to the donee, and therefore to fall by his predeceaſe. 
This rule may be juſtly applied to bonds of proviſion by fathers to 
children; for as the purpoſe of ſuch bonds is ſolely for the behoof of 
the children, the father's obligation ceaſeth upon the children dying 
before him. No deed, though gratuitous, is revocable after delivery, 
if a faculty to revoke be not reſerved in it; for the implied power of 
the granter to revoke undelivered deeds, is excluded by delivery, Feb. 
15. 1637, Lauder; Dec. 8. 1675, Thomſons. 

92, No deed is preſumed a donation if it can bear another conſtruc- 
tion ; for no perſon is preſumed to do what, in place of bringing him 
profit, muſt certainly be attended with ſome pecuniary loſs, Yet the 
maintaining at bed and board of one who is come of full age is in 
law accounted a donation, becauſe it 1s preſumed that he who affords 
the alimony, if he does not ſtipulate for himſelf, that he ſhall have an 
allowance in name of board, makes him whom he maintains welcome 
to his houſe, either for the ſake of his company, or in conſideration 
of the ſervice he expects from him. But if he earns his bread by the 
entertainment of ſtrangers, this ſtronger preſumption entitles him to 
board, even without a previous paction, Dalr. 147.; Br. 106. If one 
affords alimony to a minor, the queſtion, Whether he be entitled to 
board? falls to be decided differently, according to the different con- 
ditions of him who entertains, and of the minor who is entertained. 
If the minor's father be alive, he who entertains the minor is pre- 
ſumed to do it animo donandi; for if he had intended to exact board, 
he ought to have made a previous bargain with the father: but if the 
father be in another kingdom, or ſo ſituated that no bargain can be 
made with him, he who maintains the ſon has a juſt claim for board 
againſt the father, Nov. 18. 1707, Chiſbolm. Upon the ſame ground, 
aliment which is given to a minor who has tutors or curators, is pre- 
ſumed to be given animo donandi, if no pation hath been entered into 
with the guardians, July 21. 1665, L. Ludqubairn; June 11. 1680, 
Gordon contra Leſlie : but if the minor has no tutors or curators, and is 
poſſeſſed of a fund capable of maintaining himſelf, the giver of the 
alimony 1s entitled to an allowance for board ; unleſs it be a mother 
or grandmother, whoſe natural affection for her iſſue may create a 
preſumption, that ſhe has no intention of rearing up a claim againlt 
him ; eſpecially if the minor's ſtock can do no more than maintain 
him, Feb. 2. 1672, Guthrie ; or it her own eſtate can ſpare the expence 
of the alimony without pinching her. Where a minor enjoys an 
eſtate independent of the father, law preſumes not, even againſt the 
father himſelf, that he means to maintain his child, without an allow- 
ance for board : and by ſtronger reaſon, if ſuch minor ſhall, on the 
father's death, be left without tutors, any perſon, whether kinſman or 
ſtranger, who takes him into his family, is in the general caſe entitled 
to board. Nay, though a child withour tutors thall be at firſt main- 
tained by his mother ex pietate, yet if he ſhall afterwards, while he yer 
continues in his mother's houſe, ſucceed to funds ſufficient for his ali- 
mony, an action hes at the mother's inſtance againſt him for board 
from the time that the ſucceſſion opened to him, Dirl, 165. ; Faunt. 
Nev. 17. 1697, Gourlay : but he is ſubject to no demand for prior ali- 
ment afforded to him- while he had no fund of ſubſiſtence, New 
Coll. ii. 43. One who is entitled to an allowance for the maintenance 
Vorl. II. 6 of 
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is come of age, has a claim againſt him for board, even without any 
covenant, as long as he ſhall remain in his family, Feb. 16. 1681, 
Spence, An eldeſt ſon who ſtands indebted to his brothers or ſiſters 
for their proviſions, and who has maintained them in his family, is 


entitled to a reaſonable conſideration for board, which he may retain 


to himſelf out of the intereſt of their proviſions, even though they were 
of perfect age when they came firſt to live in their brother's family, 
New Coll. ii. 63. 5. : 

93. As a neceſſary conſequence of the preſumption againſt dona- 


tion, there ariſes yet a ſtronger, Debitor non preſumitur donare ; for 


where a debtor gives money or goods, or grants bond to his creditor, 
the natural preſumption is, that he means to get free from his obliga- 
tion, and not to make a preſent, unleſs donation be expreſſed. Hence, 
though aſſignations of a debt, without menttoning any cauſe of grant- 
ing, may, in the general caſe, as ſome writers athrm, be accounted 
donations; yet when they are thus granted by a debtor, they are pre- 
ſumed to be intended, either in ſecurity, or in ſatisfaction of the debt 
due by the granter, July 4. 1712, Hamilton; St. b. 1.t. 8. F 2. But an 


obligation which expreſſes a ſpecial cauſe of granting, ex. gr. a bond 


of borrowed money, which bears no relation to a former debt due by 
the borrower, is not preſumed to be granted towards the payment of 
that debt, but conſtitutes a new and ſeparate obligation againſt him, 
agreeably to the rule to be explained next title, Nowatio non preſumitur, 
The rule, Debitor non preſumitur donare, being only a preſumption, 
mult yield to contrary preſumptions, where they are more forcible. 
Hence bonds of proviſion by a father to a child, eſpecially one who is 
not forisfamiliated, are, from the preſumption of paternal affection, 


underſtood to be granted, not in ſatisfaction of former bonds, but as 


an addition to the child's patrimony, &. ibid. But even this pre- 
ſumption may be over- ruled by circumſtances, which point out an in- 
tention in the father to include the firſt bond in the laſt “. Thus a 
ſettlement to a daughter in a marriage- contract, is preſumed to be 
granted in ſatisfation or /o/utum of all former proviſions, though it 
thould not bear the words, in ſatigſactian; becauſe proviſions granted 
by fathers. in marriage- contracts are generally intended to compre=- 
hend the whole eſtate that 1s to be expected by the huſband from the 
wife, or her father, in name of tocher, June 29. 1680, Young ; Harc. 
221.; Pr. Faic. 107, 


Ii AV; 
Of the Diſſolution of Obligations. 


A n having explained how obligations may be conſtituted, it 
falls to be conſidered how they may be extinguiſñed. They 
may be extinguiſhed, firf, by ſpecifical performance on the part of 
the debtor ; 2dly, by the bare conſent of the creditor ; 30h, by com- 
penſation; 4thly, by novation; and, /z/ly, by confuſion, —— Firſt, by 
ſpecifical performance. Thus an obligation for a ſum of money is 
diſſolved or extinguiſhed by payment. A creditor can demand full 
payment of his debt at once, and is not compellable to receive it by 
ſuch parts as the debtor is pleaſed to offer, I. 41. F 1. De aur. But 
where a ſum is, by the obligation itſelf, payable in parts, the credi- 
tor 

* Vide Fqunt. Feb. 16. 1709, 


; 
1 
| 


— and 


— * — — — — 
— 2 — — P . _ - — 7 
— —m————— — — — — ————— —ů ——— ä—ä 23 * we, — — — 3 — !: e ̃ ͤ noe 
” - : 7 


22 
— ——— me... _ — 


=. — — — 
2 — —— — — — — — — 
Ss g * "yy EA . ar ons —— — —— — - — . = 
3 — ** 4 


Of the Diſſolution of Obligations. 


tor muſt accept of payment by the ſeveral diviſions contained in the 
obligation; for in ſuch caſe, there are truly as many different obliga- 
tions as terms of payment. By the ſame rule, a creditor in two or 
more ſeparate debts, cannot refuſe to accept the payment of any one 
of them, though the debtor ſhould not offer to clear off the others, or 
even the intereſt due upon them; for every one who is laid under an 
obligation, is entitled to a diſcharge or acquittance upon performance, 
in the preciſe terms of it. 

2. By the Roman law, where a debtor who owed ſeveral debts to 

the ſame creditor, made a payment, without declaring at the time to 
which of the debts he aſcribed it, it behoved the creditor to apply 
ſuch indefinite payment as it was to be preſumed the debtor would 
have done, who had it in his power to make the application, if he had 
declared his intention when the payment was made, I. 1. De ſoiut.; and 
conſequently indefinite payments were, by that law, applied in duria- 
rem ſortem, or, as it is ſometimes expreſſed, in graviorem cauſam, to that 
debt which bound the debtor faſteſt, or to which a penalty was ad- 
jected, J. 3, 4, F. cod, tit, But the uſage of Scotland has, in this point, 
ſhewed a greater regard than the Roman to the intereſt of the credi- 
tor . Where indeed one of the debts carries a high penal certification 
againſt the debtor ; where, for inſtance, adjudication is led upon it 
which may carry off the debtor's whole eſtate upon failure of paymenr 
within the legal; the payment is applied towards the extinction of 
that debt, to ſave the debtor from ſo rigorous a forfeiture : but the 
application, where it hath no ſuch penal conſequence, is made in fa- 
vour of the creditor. Thus, where one debt 1s ſecured by inhibition, 
the other not, the payment is applied to the debt not ſecured, though 
ſuch application may hurt the other creditors of the common debtor, 
Jan. 1744, Paterſon ; ſee Home, 133. Thus alſo the creditor may ap- 
ply an indefinite payment to- that debt which would be loſt by pre- 
ſcription without the aid of ſuch application, Kames, 5. Where one 
of the debts carries intereſt, the other not, the payment is imputed to 
that debt which carries no intereſt : for the intereſt of money cannot 
be called a penalty inflicted on the debtor for not payment, but is 
truly a juſt equivalent given by him for the uſe of the money, which 
the creditor would loſe, if the payment were applied to a debt bearing 
intereſt againſt the debtor, while he is at the ſame time allowed to re- 
tain another ſum which bears none, Fount. Fan. 17. 1693, Sir F. Hall ; 
Fames, 5. Indefinite payments muſt, in every caſe, be applied to the 
extinction of intereſt, before they can be allowed to cut down the prin- 
cipal ſums, Where one of the debts is ſecured by a cautioner, while 
the other reſts on the debtor's ſimple obligation, an indefinite pay- 
ment cannot, after the debtor's bankruptcy, be applied wholly to 
that debt to which no cautioner was interpoſed, and ſo leave the cau- 
tioner's obligation altogether unpaid ; nor can it be applied entirely 
to that debt in which the cautioner was bound, and ſo leave the cre- 
ditor to demand the whole of the other debt from a bankrupt ; but it 
mult be applied proportionally between the two, ſo that both the pro- 
per creditor and the cautioner may get equal juſtice done to them, 
Feb. 13. 1680, Macrieth ; Kames, 58. | 

3. Payment, when it is made bona fide by the debtor, to one who 
he had probable ground to think had a right to the debt, but had not, 
extinguiſhes the obligation effectually. This is the caſe of payment 


made to one who had formerly been factor to the creditor, before the 


revocation of the factory was intimated to the debtor ; and of pay- 
ment of ſtipend made to an incumbent, who had been deprived of his 


othce 
6 Vide Kilk. p. 284. Forbes. 
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office by the ſentence of a proper church-court, but who nevertheleſs 
had continued to ſerve the cure, Feb. 10. 1666, Pariſh of Maybole : but 
it is no longer a bona fide payment, after the ſentence hath been pu- 
bliſhed from the pulpit, or intimated to the debtors in the ſtipend ; 
ſee Fan. 10. 1679, Cell, of Aberdeen, This bona fides in the debtor ceaſeth 
in the general caſe, after citation given by any having intereſt in the 
ſubject, interpelling the debtor from making payment as formerly: 
but a bare citation by a purchaſer of lands whoſe title is completed by 
charter and ſaſine, to a tenant, is not ſufficient to put him in mala fide 
to pay his rent to the former landlord, till the purſuer's titles be pro- 
duced judicially, or intimated to the tenant, S. b. 1. f. 18. f 3.; Br. 
MS. July 4. 1716, Macgill, Payment made to one to whom the law 
hath denied the power of receiving payment, is not accounted bona fide 
payment; for ignorantia juris neminem excuſat. Thus payment made by 
a debtor to a meſſenger who is carrying him to jail, does not extin- 
guiſh the obligation; for he ought to have conſigned the debt in the 
hands of ſome public officer, as a magiſtrate, or the keeper of the pri- 
ſon, if they were ſolvent. The ſame is the caſe with payments made 
to meſſengers executing poindings; for though a meſſenger is conſi- 
dered as a judge in the execution of poindings, it is not thence pre- 
ſumed, that a mandate had been given him by the uſer of the dili- 
gence to receive payment. 

4. To prevent colluſion between landlords and tenants to the preju- 
dice of third parties, payment of rent made by a tenant to his landlord 
before the term of payment, is deemed colluſive in a queſtion with the 
landlord's creditor or his ſingular ſucceſſor, and ſo excludes bona fides, 
June 12. 1629, Gray; Feb. 5. 1667, La. Traquair; Home, 16. Nor will 
ſuch payment avail the tenant in whoſe hands the landlord's creditor 
had arreſted the current rents before the term, even though the arreſt- 
ment was uſed after he had made the payment. The ſame doctrine 
holds in payments made by a vaſſal to his ſuperior before the term; 
but in common debts, where the creditor and debtor are not connect- 
ed, the debtor may ſafely pay, even before the term of payment. 

5. Obligations may be diſſolved, not only by actual, but by pre- 
ſumed payment. Payment is preſumed, if the written voucher which 
conſtitutes the obligation be found, either in the hands of the proper 
debtor, or even of the cautioner, Fount. Feb. 5. 1703, Gordon, according 
to the rule, Chirographum apud debitorem repertum preſumitur ſolutum. 
This preſumption holds, not only where the ground of debt is per- 
ſonal, ex. gr. a bill, or a moveable bond; but in heritable bonds, even 
when they are perfected by ſeifin, Dalr. 92, But it may be elided by 
politive evidence, that the ground of debt came into the hands of the 
debtor otherwiſe than by the creditor's conſent. Conſignation of a 
debt by the debtor, where the creditor refuſes without juſt ground to 
receive payment, if uſed in the hands even of a private perſon who is 
ſolvent, not only ſtops the currency of intereſt which was running a- 
gainſt the debtor, Feb. 1. 1738, Robertſon, obſerved in Dit. i. p. 199.; 
but is, in the judgment of law, equivalent to payment; vid. ſupr. b. 2. 
4. 8. G19. .. . % 

6. Payment by a third perſon is, in dubio, preſumed to be made 
with the debtor's money. Thus, if a diſcharge or receipt bear pay- 
ment by one perſon in the name of another, it is preſumed that the 
ſum was paid by him in whoſe name payment was made, and that 


the maker of the payment was no more than an interpoled perſon, 


Jan. 20. 1672, Trotter ; Fount, June 12. 1711, Donaldſon, Though the 
acquittance expreſsly recite, that payment was made by one of ſeve- 
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ral obligants ; yet if the payer afterwards cancel the bond, he is pre- 
ſumed either to have been the principal debtor from the beginning, or 
to have recovered payment after the diſcharge from the other obligants 
of their proportions, Dec. 10. 1709, Waddel, 

7. The legal effects of payment, conſidered as a method of extin- 
guiſhing obligations, muſt, in queſtions with foreigners, be determin- 
ed according to the lex loci contractus, if the payment was made in the 
country where the deed was figned. If, for inſtance, the law of that 
country allows the payment of a debt conſtituted by writing to be 
proved by witneſſes, that manner of proof will be alſo allowed by the 
Court of Seſſion, as ſufficient for extinguiſhing ſuch debt, though, by 
our law, obligations formed by writing are not extinguiſhable by pa- 
role evidence ; becauſe the debtor had reaſon to rely on that ſort of 
proof which was ſufficient to extinguiſh the obligation by the law of 
the country where the payment was made, Nov. 16. 1626, Galbraith ; 
Fount. Fan. 10. 1702, Chatto. | 

8, Obligations may be extinguiſhed by the bare conſent of the cre- 
ditor ; for every creditor in an obligation may renounce or diſcharge 
whatever right is conſtituted in his own favour, without ſpecifical 
performance, or indeed without any performance by the debtor. An 
obligation which is conſtituted verbally, may be thus extinguiſhed by 
a verbal declaration of the creditor, that he paſſes from it. But debts 
formed by writing cannot be extinguiſhed, without either the credi- 
tor's oath, or a written acknowledgment ſigned by him. This manner 
of extinction, where the creditor accepts of ſomething merely imagi- 
nary in ſatis faction of the debt, or declares he has received payment 
of it, when 1n truth he has got none, 1s called accepti/ation : and it may 
be not only expreſs, but implied. Thus acceptance by a negetiorum 

geſtor, of a diſcharge of intromiſſions from him whoſe affairs he had 
undertaken the management of, upon a clearance in which no article 
was ſtated for ſalary, was adjudged to imply a paſſing from his claim 
of ſalary, ſuppoſing ſalary had been truly due, Pr, Falc. 39. Though 


523 


Ti 


Effects of 
payment in 
queſtions with 
foreigners, 


Extinction of 
obligations. 
2dly, By the 
creditor's 
conſent. 


a diſcharge granted by one whom the debtor bona fide took tor the 


creditor, but who was not, is equivalent to actual payment, and fo 
diſſolves the obligation, pr. & 3. where the ſatisfaction made by the 
debtor is real, z, e. where ſomething 1s given or performed by him, 
equal in value to the amount of the debt, J. 57. De reg. jur.; yet ima- 
ginary ſatisfaction, though it ſhould be made by the debtor optima „ide, 
has not this privilege : for though bona fides may from equity ſcreen a 
debtor in a queſtion de damno witando, where he is ſhunning the pay- 
ment of a debt a ſecond time, which he had truly paid before; he can 
have no plea of equity in a queſtion with the true creditor, where he 
is in lucro captando, endeavouring to ſhake himſelf looſe of an obliga- 
tion, for which he himſelf acknowledges he had made no degree of 
real ſatisfaction to any perſon, arg. Dec. 14. 1661, Homes. 

9. The ſame ſolemnities that are requiſite to a deed which creates 
an obligation, are neceſſary in a written diſcharge of it, according to 
the rule, Unumquodgue cadem modo diffolvitur quo colligatur. It is a maxim 
univerſally received, That in. all deeds which contain both general 
and particular clauſes aſcertaining their extent, whether conveyances, 
diſcharges, bonds of arbitration, &c. the general clauſe is not to be 
extended to ſubjects or claims of a different kind, or of greater im- 
Portance, than any of the particulars mentioned in the ſpecial : for if 


the granter had not intended to confine himſelf to ſubjects of the 


ſame ſpecies, or of as ſmall importance as thoſe which appear from 
the deed to have been under his view, it 18 preſumed he would have 
expreſſed his whole intention as clearly as he has done that ſpecial part 
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Intereſt, though the debtor ſhould produce conſecutive diſcharges, 
to any number, for the intereſt of poſterior years; becauſe ſuch 
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of it, St. b. 1. t. 18. $ 2. Thus though a general clauſe ſubjoined to 
the diſcharge of a ſpecial debt, may, without a ſtretch, be extended to 
debts for greater ſums than thoſe that are mentioned, provided they 
be of the ſame kind; if, for inſtance, they be both perſonal debts for 
ſums of money, June 29. 1705, Chapel; yet it will not comprehend 
an heritable bond bearing a clauſe of infeftment. A diſcharge, or 
other deed, where it is entirely general, without mentioning any ſpe- 
cial debt or claim, though it receives a more liberal interpretation 
than the firſt kind, and is conſequently more effectual to the grantee, 
is not to be extended to debts of an uncommon nature, which are not 
preſumed to have fallen under the grantee's notice; ex. gr. to obliga- 
tions of relief from cautionary engagements not yet paid to the credi- 
tor, Jan. 23. 1678, Campbell; nor to obligations of warrandice not yet 
incurred, nor to thoſe for performing ſpecial facts. Hence a general 
diſcharge of all debts and claims does not include an obligation to 
purchaſe an appriſing, Nev. 19. 1680, Dalgarno. Nor does it compre- 
hend ſuch debts due by the grantee as the granter had aſſigned to an- 
other previouſly to the diicharge ; which obtains, though the aſſign- 
ment had not been completed by intimation; for no intention can be 
preſumed in the granter to diſcharge a debt, which he had no longer 
any title to demand, or make over to another, Feb. 3. 1671, Blair; 
Feb. 14. 1736, Lady Logan, cited in Dict. i. p. 343. 

10. In all yearly or termly payments, as of rent, feu-duties, in- 
tereſt of money, ſalaries, penſions, &c. from three conſecutive diſ- 
charges granted by the creditor, of the yearly or termly duties, 1t 1s 
preſumed that all preceding duties had been paid. In the rent or 
feu-duty of lands, part of which is payable in grain, this prefump- 
tion hath no place, if the diſcharges be not granted for full years, 
becauſe the victual-rent is deliverable only once in the year; but 
where the whole is ſilver- rent, and paid at two terms, or by two moie- 
ties, the preſumption is interred from three ſucceſſive diſcharges for 
three termly duties. In like manner, where a ſalary or the intereſt 
of money is payable at two terms in the year, three diſcharges for 
three conſecutive half-years, infer the payment of all precedings. 
This preſumption ariſes from reiterating the diſcharges thrice ſucceſ- 
ſively ; and fo does not hold in the caſe of two diſcharges, though 
they ſhould contain the duties of three or more years or terms. Mac- 
kenzie, 5 4. H. 1. conſiders the creditor's heir in this queſtion as the 
ſame perſon with his anceſtor ; but a later judgment, Dalr. 21. ap- 
pears better founded, that the preſumption is not inferred from two 
diſcharges by the father, and the third by his eldeſt ſon, unleſs where 
it appears that the ſon knew of the two diſcharges that had been 
granted by his father. Three conſecutive diſcharges by the creditor's 
adminiſtrator, ex. gr, a tutor or ſteward, do not infer the payment 
of all preceding rents indiſcriminately, but only of ſuch as were in- 
curred during the granter's adminiſtration, Feb, 1682, E. Mariſchal, 
cited in Did. ii. p. 137 *. The arrears of rent, or of intereſt, conſti- 
tuted by a bond granted by the debtor, are deemed to be ſtill ſubſiſt- 
ing, though the creditor ſhould afterwards grant three conſecutive 
diſcharges for three poſterior terms or years ; becauſe theſe diſcharges 
cannot, by any juſt interpretation, include ſuch arrears as the debtor 
had formerly acknowledged to be due by a proper written voucher. 
And, on this ground, a decree recovered againſt the debtor for the 
intereſt of certain paſt years, is ſufficient to ſupport a demand for that 


| arrears 
Vid. Fount. Nov. 12. 1687, Home, 
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arrears of intereſt, rent, feu-duty, &c. after being conſtituted by bond 
or decree, from that period ceaſe to be reſting as annual preſtations, 
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but are to be conſidered as a common debt. But the defence found- 


ed upon three conſecutive diſcharges, may, under ſpecial circumſtan- 
ces, be ſuſtained, to the effect of cutting off the purſuer's claim for 
paſt arrears, even where the debtor has acknowledged them to be due 
by ſeparate written vouchers, New Call. ii. 11. This method of extinc- 
tion, being founded entirely on preſumption, may be elided by the 
debtor's oath, Feb. 18. 1669, Cockburn, | 

11. Compenſation, which is defined the contribution of debit and 
credit among themſelves, hath been introduced where the ſame per- 
ſon was both debtor and creditor to another, to avoid the unneceſſary 
circuit of two mutual payments. It has the effect to extinguiſh both 
obligations, if the ſums due hinc inde be equal; and if they are not 
equal, ſtill both obligations are extinguiſhed, in ſo far as there is a 
concourſe of debit and credit, or, in other words, in ſo far as the two 
parties were mutually debtor and creditor to each other; ſo that he 
who owed the greater ſum 1s afterwards debtor in no more than the 
balance or difference between the two debts. 

12. Compenſation, becauſe its doctrine ariſes from the nature of 
the thing, had, by the Roman law, its effect 3% jure, l. ult. C. pr. De 
compenſ. ; and conſequently, ſo ſoon as ſufſicient evidence of the con- 
courſe was laid before the judge, it had its full operation backwards 
to the period of concourſe, even though he who pleaded it had been 
willing to paſs from ſome of its legal effects; for whatever operates 
ipſo jure, has effect by the neceſſity of the law, without regard to the 
intendment of parties : yet, even by the Roman law, it behoved the 
party entitled to it to plead it; and the judges, after hearing both 
fides, to pronounce ſentence, ſuſtaining the ground of compenſation, 
before any of its effects could appear. By the ancient law of Scot- 
land, which rejected compenſation, no debtor who was ſued upon a 
debt, could have defended himſelf on a debt due by the purſuer to 
him to the ſame extent, had it been ever ſo liquid, but it behoved 
him to inſiſt in a ſeparate action for recovering it, Balf. p. 349, c. 32. 
till it was enacted, by 1592, c. 141. chat compenſation de liquido in li- 
quidum ſhould be received by way of exception as well as of action. 
Lord Stair's doctrine, 6. 1. 7. 18. F 6. that compenſation operates with 
us ſince that ſtatute, as it did by the Roman law, %% jure, is not to 
be underſtood in its full extent: for ſeveral effects which are by our 
cuſtoms given to it, begin only from its being pleaded in judgment, 
without having any retroſpect to the date of the concourſe ; ſo that 
it is conſidered, in regard to theſe particulars, as the operation of the 
judge rather than of the law. Thus compenſation is not admitted 
on a debt extinguiſhed by preſcription at the time of pleading it, 
though it was not preſcribed at the period of concourſe, Kames, 17. * ; 
even where the debt pleaded as compenſation was cut off, not by the 
long preſcription, but by one of the ſhorter, Tinw. Aug. 1. 1753, Baillie : 
whereas if compenſation had operated backwards to that period, the 
mutual grounds of credit muſt have then extinguiſhed the mutual 
obligations. Thus alſo, one who has ſeveral debts in his perſon on 
which compenſation may be pleaded, may plead it upon ſuch of the 
debts as he judges moſt for his intereſt, viz. on thoſe which are the 
leaſt ſecured, even though the firſt concourſe was made by the others, 
Nov. 15. 1738, Sir W. Maxwell. In like manner, the party who pleads 
compenſation in a ſuit, may paſs from it at any time before. ſentence, 


ul 
The law ſtood otherwiſe formerly; vid. Fount. Jan. 31. 1705, Gordon. | J 9 
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Boos III. 7, 14. 1664, IL. Balmerino ; ſee alſo New Coll. i. 85 *. It is never- 
thelc{s true, that compenſation, when admitted by our judges, extin- 
guiſheth the mutual obligations from the time of concourſe down= 
wards ; and, conſequently, ſtops the currency of intereſt on both ſides 
from that period, in as far as there is a concourſe ; for an extinguiſh- 
ed obligation can carry no intereſt, This laſt effect of compenſation 
is founded on the higheſt equity, which will not ſuffer a debtor why 
hath paid to his creditor a ſum equivalent to the debt, to continue ſtill 
liable for the intereſt of it, merely becauſe he hath taken an obligation 
for the ſum paid, without a clauſe of intereſt, in place of a bond, or 
diſcharge of his debt, 

It is requiſite 13. In order to found compenſation, it is neceſlary, t, That each 

in compenſa- of the two parties be both debtor and creditor in his own right: 

tlon, that each 

of the parties where, therefore, a tutor owes a ſum proprio nomine to a creditor, he 

be debtor and cannot compenſate it with a debt due by his creditor to the minor; 

creditorin his for though he be debtor in his own perſon, he is creditor no other= | 

own right; . 2 . . . 

wile than as adminiſtrator to the minor, who 1s the proper creditor. 
But if a bond be granted by the tutor tuferio nomine, upon the minor's 
account, he may properly plead compenſation upon a bond due by 
the creditor to the minor, Gosf. Feb. 5. 1670, E. Northeſk. An exe- 
cutor confirmed is, in this queſtion, accounted the ſame perſon with 
the deceaſed ; for by the confirmation, he becomes debtor to the cre- 
ditors of the deceaſed, and creditor to his debtors : an executor, there- 
fore, who owes a ſum proprio nomine, may plead compenſation upon a 
debt due by his creditor to the deceaſed : And, on the other hand, a 
debt due to one who afterwards becomes executor to a perſon decea- 
ſed, may be compenſated with a debt due by the deceaſed to the exe- 
cutor's debtor, Spottihiv. p. 118. Nov. 12. 1628 Williamſon. 

And at the 14. 2dly, Each of the two parties in compenſation, muſt be both 

fame time. debtor and creditor to one another at the ſame time. Hence, if Scius 
were debtor to Titius in a ſum which he aſſigned to another, and if, 
after the conveyance was intimated, Siu, thould become creditor to 
the ſame 7itins, Scius cannot plead compenſation againſt the aſſignee 
upon the debt due by Titus the cedent to him; becauſe there was 
never a concourle of debit and credit between the ſame perſons ; for 
before Serus became creditor to Titius, he had ceaſed to be his debtor, 
by the conveyance of the debt to a third perſon, Dirl. 3. But if the 
debt due by Tilius to Seius had been truly contracted before intimat- 
ing the conveyance of the debt due by Sezus to him, though perhaps 
not conſtituted by decree till afterwards, compenſation would be com- 
petent to Scius againſt the aſſignee, though he were an onerous one, 
Jan, 11. 1627, Paton. 

= mutual 15. Compenſation takes no place in debts which are not of the 

ebts muſt be 

of the ſame ſame ſpecics and quality ; for if they be not commenſurable of their 

quality. own nature, the one cannot be preciſely balanced by the other. Ge— 
nerally compenſation is underſtood of one ſum of money with an- 
other; and though it may be alſo receivable in quantities of corns, or 
other fungibles, provided the fungibles be of the ſame good quality, 
ex. gr. two quantities of wheat, both of equally good growths ; yet a 
ſum of money cannot be compenſated with a quantity of corns, or 
any other thing of a different kind or ſpecies from itſelf ; becauſe till 
the preciſe prices are fixed, at which the grain 1s to be converted into 
money, the two debts are incommenſurable. But in this caſe ſome 
ſhort time would probably be indulged to him who pleads the com- 

penſation, 
This deciſion does not prove the point for which it is quoted; but is material to prove, that 
compenſation does not operate iþ/o jure. 
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enſation, for aſcertaining the converſions or liquidations, in order to 
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make his debt a proper ſubject of compenſation, On the ſame | 


ground, compenſation could not be admitted between moveable ſums 
and thoſe ſecured by wadſet, or by a right of annualrent after the old 
form, bearing a clauſe of requiſition; for a ſum, which by the con- 
ception of the right ſecuring it, cannot be exacted without a previous 
notorial requiſition, is not truly due till it be ſo required, ſince, till 
then, the eſtate burdened 1s debtor more properly than the owner of 
it, Nov. 12. 1675, Home: but after requiſition, the granter becomes 
debtor in a ſum of money; by which both debts become money- 
debts, and ſo capable of compenſating one another. An heritable 
bond after the new form, containing an obligation on the granter 
to pay without requiſition, may doubtleſs compenſate a moveable 
bond : for though the one ſum be heritably ſecured, the other nor, 
yet both parties are both debtor and creditor to each other in a ſum 
of money; and no difference in the ſecurity of the two creditors 
makes any in the ſpecies or quality of the debts, June 18. 1675, L. Leyes. 
If compenſation be not admitted between debts of different qualities, 


an abſolute and pure debt already payable, cannot be compenſated 


with a conditional debt, or one whereof the term of payment is not 
yet come; for conditional debts are not proper debts till the condition 
exiſts: and though a debt payable on a day not yet come, conſtitutes 
a proper obligation; yet it is not a debt of the ſame quality with a 
debt already payable: the creditor of the one has parata executio, and 
can immediately proceed to all legal diligence againſt his debtor for 
payment, which the other cannot do, J. 7. pr. De compenſ. 

16, Compenſation is not regularly receivable where the debts on 
Hoth ſides are not clear beyond diſpute, They muſt be aſcertained, 
either by a written obligation, the oath of the adverſe party, or the 
ſentence of a judge. Though the foreſaid act 1592 requires, that all 
grounds of compenſation be inſtantly verified, yet by our uniform 
practice for near a century, which ſeems grounded on the Roman law, 
J. ult. F 1. C. cod. tit, if a debtor in a liquid ſum ſhall plead compenſation 
upon a debt due by his creditor to him, which requires only a ſhort 
diſcuſſion to conſtitute it, ſentence is delayed ex equitate againſt the 
debtor in the clear debt, that he may have an opportunity of making 
good his ground of compenſation, according to the rule, uod fatim li- 
quidari potgſt, pro jam liquido habetur. Agreeably to this, compenſation 
has not only been admitted, where the debt was offered to be proved 
inſtantly by writing, or by the oath of the party, Fount. Feb. 13, 
1711, Roſs; Dirl. 200.; July 31. 1707, Macdoual; but the extract of 
the purſuer's decree hath been ſuperſeded for ſome months, where 
the liquidation of the debt required a proof by witneſſes, Fount. 
Nov. 22. 1683, Seton; Fount. Jan. 14. 1686, Brown ; Fount. Dec. 8. 1697, 
Muir and Milliken, Where debts are of a different kind, and after- 
wards converted into money, either by the ſentence of a judge, or 
the conſent of parties, the compenſation can have no effect farther 
back than to the period of liquidation; becauſe till then, the mutual 
debts were not commenſurable, and ſo incapable of compenſation, 


Fount. Nov. 22. 1711, Murray. But where both debts are liquid in 


ſums of money, but the one not conſtituted, depending perhaps on the 
debtor's oath, if the debtor ſhall, in the courſe of the ſuit, acknowledge 
the debt, the compenſation founded on his oath will, in ſo far as re- 
lates to the currency of intereſt, operate backward, not barely to the 
time that the debtor made oath, but to the period at which, by his ac- 
knowledgement, the debt became due; for in that caſe the debtor's 

Vor, II. 68 — — oath 
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Boos III. gath is not what properly creates the debt, or makes it liquid; it only 
—Y> declares, that ſuch a liquid ſum was truly due before, Dec. 4. 1675, 
Maiſon. | | 
In what caſes 17. Certain debts, though liquid, are not in their nature proper 
debts, though ſubjects of compenſation. Thus it ariſes from the exuberant truſt 
2 — implied in depoſite, that compenſation cannot be received againſt the 
ted. depoſitar, pr. t. 1. Y 27, Neither could it be pleaded in the caſe of 
blank bonds, in which the debtor, by granting the bond blank in the 
creditor's name, virtually renounced the benefit of compenſation | 
againſt him from whom he received the money, at leaſt where the | 
compenſation was founded on debts which had been contracted be- 
fore the date of the bond, Harc. 265. Neither can it be pleaded a- 
gainſt the poſſeſſor of a note payable to the bearer by the debtor, up- 
on a debt due to him by any of the former polſleſſors of it. This 
doctrine is, tor the encouragement of commerce, extended by all tra- 
ding nations to indorſed bills, which the debtors cannot compenſate 
with any. debt due to them by the indorſers; fee New Coll. in. 79. 
Neither, laſtly, can {mall blench duties due by. a vallal, be compen- 
ſated with a money-debt due to him by the ſuperior ; becauſe theſe 
duties are payable barely as an acknowledgement of homage, without 
any confideration had of their value, But it is thought this would 
not hold, notwithſtanding the deciſion Fuly 26. 1678, L. Powry, in the 
. caſe of feu-holdings; for feu-charters are granted with a ſpecial view 
| to bring an annual profit to the granter by the yearly feu-duty, which, 
in more ancient times, was frequently equal in value to the full rent 
of the lands; and it would be the height of iniquity and oppreſſion, 
to forfeit the vaſſal upon an arritancy incurred through the fault or 
fraud of the ſuperior, who, by detaining from the vaſlal his juſt debt, 
diſabled him from performing his part of the fendal contract, and fo 
made that forfeiture neceſſary. | 5 
* Where ecbts 18. Where the concourſe is made by the debtor's acquiring a debt 
are acquired due to his creditor, compenſation is rejected, either Where a bad in- 
from a bad tention is preſumed againſt the acquirer, or where the compenſation, 
intention, or , > Te . . . 
the compen- if admitted, would evacuate the legal diligence of third parties. Thus 
ſation would a factor who is ſued by his conſtituent for intromiſſions, cannot offer 
re compenſation upon a debt due by that conſtituent, and acquired by 
partics. the facter after receiving the rents ſued for, Nov. 9. 1672, Pearſon ; 
nor is it pleadable by the debtor to a perſon deceaſed, who hath, after 
his creditor's death, acquired the right of a debt due by him, in a 
queſtion with the other creditors of the deceaſed, Feb. 8. 1662, Cau- 
urd, | $ | 
It is only 0 19. By the foreſaid act 1592, c. 141. compenſation is only plead- 
pl-acable be- ahle by way of exception before ſentence; ſo that a debtor who might 
tore erence. Have defended himſelf by a ground of compenſation, but neglected 
to plead it pending the ſuit, cannot plead it afterwards by way of 
ſuſpenſion or reduction of the creditor's decree, Fount. Dec. 5.1710, 
Naejnith ; Hume, 216. But if it has been pleaded by che debtor in che 
courſe of the proceſs, and repelled by the judge, it may be received, 
either by ſuſpenſion or by reduction. Even decrees in abſence are by 
our practice. conitdered as decrees. in the ſenſe of this ſtatute; and 
conſequently have the effect to cut off the plea of compenſation, 
whether pronounced by the court of ſeſſion, or by an inferior judge, 
if the decrees themſelves have not been jet aſide on ſome legal nullity, 
or have been turned into a libel, or proceeded upon a general proceſs 
againſt debtors, Jul) 25 1676, Wright ; Fount. March 21, 3707, Gorbet*. 
It 
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It may perhaps be maintained, that the plea of compenſation ought 
in no caſe to be excluded by any decree in abſence, ſince paſſing the 
act of regulations 1672, c. 16. though it were pronounced by the 
court of ſeſſion; becauſe that act eſtabliſhes a general rule, that all de- 
fences competent in law may be pleaded, notwithſtanding a decree in 
abſence, in the ſame manner as if there had been no decree, without 
the leaſt infinuation, that the exception or defence of compenſation 
was not to have the benefit of that rule. A purſuer, when he 1s cre- 
ditor to the defender by a ſeparate debt, which has not been included 
in the libel, may, if the defender ſhould plcad any ground of com- 
penſation, elide his defence, by pleading recompenſation upon that 
ſeparate debt. Both compenſation and recompenſation are governed 
by the ſame rules: but where recompenſation is pleaded, matters ge- 
nerally reſolve into an action of count and reckoning. 

20. The right of retention may be here explained, upon account of 
its near reſemblance to compenſation, though it has not the effect of 
extinguiſhing obligations, but barely of ſuſpending them, till he who 
pleads it obtains payment or ſatisfaction for his counter claim; and 
it is admitted in thoſe caſes only where compenſation can have no 
place. Thus a debtor in a ſum, who becomes afterwards cautioner 
for his creditor in a ſeparate debt, cannot plead compenſation againſt 
him upon his bond of relief, till he be diſtreſſed; becauſe a cantioner 
before diſtreſs is only a conditional creditor to the principal debtor : 
yet he may plead retention, either againſt him, or even againſt his 
onerous ailignee, of the ſum contained in the bond, till he be relieved 
of his cautionary engagement, Harc. 256.; Fount. July 1. 1709, Stra- 
chan, Thus alſo, though compenſation cannot be pleaded againſt a 
creditor, and far leſs againſt his aſſignee, after decree ; yet if the ori- 
ginal creditor, after having aſſigned the debt to another, be vergens ad 
inopiam, the debtor may, even after decree, retain the debt due by 
himſelf, till the aſſignee give ſecurity to clear off that which is due to 
the retainer by the cedent, Feb. 18. 1730, Maclaren“. 

21. This right is moſt frequently pleaded by thoſe who have be- 
ſtowed either their money or their labour upon the ſubject ſought to 
be retained ; and it commonly ariſes in that caſe, from the mutual ob- 
ligations which naturally lie upon the contractor. Thus, a writer or 
agent is entitled to the retention of the writings in his cuſtody belong - 
ing to his client, till his bill of accounts be paid; a tradeſman may 
retain the piece of work which he was employed to make, till payment of 
the expence he has diſburſed on it, or of the price of the workmanthip ; 
a factor or ſteward of a land- eſtate may retain the balance of his in- 
tromiſſions, till he recover the reaſonable diſburſements which he has 
laid out on the ſubject of his factory f. Nay, this kind of retention 
is ſometimes extended to debts due to him who claims it, which do 
not flow from the nature of the obligation by which he 1s debtor, 


Thus, a factor may, in the caſe laſt ſtated, retain his balance, not on- 


ly till he recover payment of his expences, (for in ſo far the right ariſes 
from the nature of the factory), but alſo till he be relie ved of the ſe- 
parate engagements he hath entered into on his conſtituent's account; 
which retention will be effectual againſt all diligences that may be uſed 


329 


TI r. W. 


Retention. 


by the conſtituent's creditors to attach the balance due by the factor 


to the common debtor, Nov, 1729, Stark, 
22, Obligations 
* Vid. Rem. Dec. p. 82. | 


Vid. Falc. vel. 2. No. 58. ; Home, No. 82. ; and Till. p. 272, 275. The clerks of ſeſ- 
fon have right to retain the papers of a proceſs, till ſatisfied of their fees, Reg. 1696, 5 5+ 
See alſo as to the clerk of the bills, A4 of Sed. July 30. 1663. 
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22. Obligations are alſo diſſolved by novation or innovation, which, 
in the ſtrict acceptation of the word, denotes the change of one obli- 
gation to another, in ſoch manner that both the debtor and creditor 
continue the ſame. The firſt obligation being thus extinguiſhed by 
novation, the cautioners in it muſt neceſſarily get free; and all the 

enalties or damage ariſing from it are underſtood to be purged or 
rather diſcharged ; ſo that the debtor remains bound, only by the new 
obligation, Delegation, which may be accounted a ſpecies of nova- 
tion, is the changing of one debtor for another, by which the obligation 
which lay on the firſt debtor is diſcharged : ex. gr. if the debtor in a 
bond ſhould ſubſtitute a third perſon, who becomes obliged in his 
place to the creditor, and who is called in the Roman Jaw expromiſſor, 
this requires not only the conſent of the expromiſſor, who is to under- 
take the debt, but of the creditor : for no debtor can get quit of his ob- 
ligation without the creditor's conſent, except by actual performance; 
and no creditor can be compelled to accept of one debtor for another 
againſt his will. Neither novation nor delegation is. to be preſumed : 
for a creditor who has once acquired a right, ought not to. loſe it by 
implication ; and conſequently the new obligation is, in dubio, to be 
accounted merely corroborative of the old, c 3. It. Quib. mod. tol. obl.; 
J. 8. C. De novat. Hence, though the debtor in a ſpecial ſum contained 
in a bond, ſhould aſſign to his creditor a bond granted to him by a third 


party for the like ſum, the firſt debtor's obligation is not extinguiſhed 


by the aſſignment, unleſs the creditor has clearly diſcovered his inten- 
tion to ſet him free, But where a ſecond obligation expreſsly bears 


to be granted in ſatigfaction of the firſt, theſe words muſt neceſſarily be 


explained into novation, or a diſcharge of that firſt, Dec. 6. 16 32. 
Chiſholm. Yet put the caſe, that lands are fold by a conveyance, pur- 
porting that ſatisfaction, or even payment of the price, is made by the 


purchaſer, and that a bond is nevertheleſs granted by him to the ſel- 


Jer, of even date with the deed of conveyance, for a determinate 
ſum as the price of theſe lands, the conveyance and bond are ac- 
counted part of one and the ſame tranſaction, notwithſtanding the 


diſcharge of the price; more weight being laid, under theſe cir- 


Confuſion. 


cumſtances, on what was adum et tractatum between the parties, than 


on the forma verborum made ule of in the conveyance; ſee Nov. 14. 


1628, Cumin. 3 4. 

23. Laſtly, Obligations are diſſolved confiſſone, where the ſame per- 
ſon becomes both debtor and creditor in them, and ſo is not only 
veſted aclivè with the right of the debt, but paſſive ſubjected to the 
payment of it, J. 21. H 1. De liber. leg.; for no perſon can be creditor 
or debtor to himſelf. This manner of extinction by the ſucceſſion of 
the creditor to the dehtor, or of the debtor to the creditor, or of a 
ſtranger to both, is to be ſo underſtood as to comprehend, not only 
univerſal ſucceſſion, or proper repreſentation, but ſucceſſion by ſin- 
gular title; ex. gr. the ſucceſſion of the debtor -to the creditor by an 
aſſignation inter vivos, Extinction by confufto is total, where the ſuc- 
ceſſor is ſole heir and executor to the deceaſed ; but where thę ſuc- 


ceſſion is divided among ſeveral co-heireſſes, not any one of them 


can be ſaid to repreſent the deceaſed fully; and conſequently, if one 
of the co-heirefſes were either debtor or creditor to the deceaſed, 
the obligation is extinguiſhed no farther than her repreſentation 
goes: if ſhe is, for example, one of three co-heireſles, the obliga- 
tion is diſſolved confufione as to a third; and it ſubſiſts quoad reliquum, 
and will accordingly afford action either to or againſt the other two 
co-heirelles, | 

> 24. In 


| 
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24. In this point we muſt diſtinguiſh between principal and ac- 
ceſſory obligations. If the principal debtor, who is entitled to no re- 
lief from the other obligants, comes in the right of the creditor, the 
principal obligation muſt be extinguiſhed, becauſe one cannot lie un- 
der an obligation to himſelf; and conſequently the acceſſory obliga- 
tion muſt alſo be diſſolved, which cannot be fignred to exiſt without 
a principal. But if he on whom the right of credit devolves, whether 
by ſucceſſion to the deceaſed creditor, or by an aſſignation inter wivos, 
be only liable as cautioner, the acceſſory obligation is indeed extin- 
guiſhed, becauſe the debtor in that obligation becomes alſo creditor 
in it; but the principal obligation is not extinguiſhed, becauſe in that 
the debtor and the creditor continue to be different perſons; and 
therefore the principal debtor is liable to the cautioner, who ſucceeds 
in the right of the original creditor, as fully as he was before to the 
original creditor himſelf. On the ſame ground, though it be true 
that an heir is liable in ſuo ordine for his anceſtor's moveable debts, he 
is only liable /ub/edicrr?, in caſe the moveable eſtate (hall fall thort of 
paying them off; and therefore, if a creditor in a moveable debt ſhall 
ſucceed as heir to the debtor, or ſhall make it over to the debtor's heir 
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upon a ſingular title, the debt is not extinguiſhed confufione, but ſtill 


ſubſiſts in favour of the heir againſt the executor, who is properly and 
primarily liable in that ſort of debts, Had. July 20. 1610, Fohnflon, 
This doctriae, and the reaſon of it, may be applied vice vema to an 
executor acquiring right to an heritable debt. 

25. When the principal debtor ſucceeded as heir to the cautioner, 
or the cautioner to him, the acceflory obligation was quite extinguiſh- 
ed by the Roman law ; becauſe it was deemed incongruous, that a 
debtor ſhould be bound by two ſeparate obligations for the ſame 
debt, J. 21.4 2. Dr fidej.; l. 95. $.3- De.folut. Which doctrine, by a 
mere ſubrtilty of law, but contrary to reaſon and equity, deprived the 
creditor of the fidejuſſory ſecurity which he had ſtipulated for him- 
ſelf, withont any fact of his own; for the proper eſtate of the cau- 
tioner, whoſe obligation was, according to that rule, extinguiſhed by 
his death, could be no longer affected at the ſuit of the creditor by 
any diligence uſed againſt his heir. But by the uſage of Scotland, 
both the principal obligation and the acceſſory ſubſiſt in the caſe 
above ftated ; fo that the creditor may uſe Uiligence againſt the eſtate 
of the deceaſed cautioner, who is ſtill accounted the proper debtor in 
regard of the creditor, upon which diligence he will be preferred be- 
fore the-creditors of the heir, according to the rules to be afterwards 
explained, f. 8. F ror. | 
26. Rights purchaſed by an apparent heir, affecting the eſtate of 
his anceſtor, are not extinguiſhed confuſione : for an heir, while he is 
not entered, does not repreſent the debtor, nor fill his place; and 
conſequently the debt and credit do not meet in the ſame perſon. 
Hence an adjudication deduced againſt a debtor's eſtate ſtill ſubſiſts, 
though after the debtor's death it ſhouid be purchaſed by the ap- 
parent heir, and made the title of his poſſeſſion: for though poſſeſſion 
had by him on ſuch right, ſubjects him pave to all his anceſtor's 
debts, A& of Sed. Feb. 28. 1662; 1695, c. 24; yet that, as it is a ſtatu- 
tory. penalty, enacted merely in favour of creditors, is not ſufficient 
to create a proper repreſentation of the deceaſed, nor to fix any legal 
identity of perſons between the anceſtor and the heir. unentered, that 
may be effectual to diſſolve the rights and diligences ſo acquired. 
Hence alſo ſuch purchaſes ſtand good, not only in the perſon of the 
_ acquirer, but of his ſingular ſucceſſors, againſt the next heir who 
Vo, II. 6 T 5 ſerves 


In this potat 
the Romar 
law differs 
from ours. 


Rights pur» 
chaſed by an 
apparent heir 
againſt the e- 
ſtate of his 
anceſtor, are 
not extin- 
guiſhed cons 
ſuſione, 


— — — a 
„—— 


— 


> 


+ mw — 


—̃ . ⏑— —⏑— —— — REPS r 


p T —  — — rr” ec Ps a many 
WE" ooo om. as. + — 
— 


— —— 


— — 1.-jr hath been either in whole or in part paid out of the rents of the 
&cceaſed debtor's eſtate, which are the proper ſubject of its payment, 
the debt is extinguiſhed to all effects, in fo far as extends to ſuch 
payment, Feb. 13. 1713, E. Dalbonſie. Upon the ſame ground, a debt 
purchaſed by the debtor's heir, who is liable preceptione her-ditetis, is 
not extinguiſhed in the perſon of the acquirer : for though ſuch pre- 
ceptio is not barely a paſſive title, but gives an active title allo to the 
heir, it is not ſuch an univerſal active title as makes him eadem per- 


fona cum deſuncto, Fount. Jan. 24. 1694, Burnet. 


Confuſion 27. Confuſio hath not always the effect of a total and perpetual ex- 


——— tinction of a debt or right. Sometimes it produces only a temporary 
* ſaſpenſion of it, while the debtor and creditor continue one and the 
ry ſuſpenſion ſame perſon, or while the ſame perſon 1s enticled to the ſucceſſion of 
ef the right. the two ſeveral rights, from the different deſtination of which the 
confuſi» flows. But when the ſucceſſion of theſe rights happens again 
to divide in two, the obligation or right, which lay for a while ſunk . 
or dormant conſufione, revives, and recovers its firſt force, Dec. 21, 
1680, Cunningham ; Jan. 4. 1726, Cumin, cited in Dif, i. p. 196.; &.. b. 1. 
t. 18. $9. Hence the conveyance of a debt affecting an entailed eſtate, 
in favour of the heir of entail, and his heirs whomſoever, does not 
import a perpetual extinction of the debt, The debt is indeed dor- 
mant during the life of the diſponee ; but if the heir at law and the 
heir of entail happen at any time after to be different perſons, the 
ground of the extinction, or rather of the ſuſpenſion, ceaſeth; and 
conſequently the debt will revive in the perſon of the heir at law, a- 
gainſt the heir of entail ; for it is conſidered as a ſeparate eſtate, in the 
abſolute power of the heir who purchaſed it, and affectable by his cre- 
ditors, New Coll. ii. 63. art. 2. Nay, though the deed aſſigning the 
debt to the heir of entail, ſhould alſo contain a diſcharge of it in his 
favour, as having made the payment, the diſcharge hath not the effect 
of extinguiſhing it confuſione, ſeeing that part of the deed which aſſigns 
it is a ſufficient indication of the heir's intention that it ſhould till 


continue to ſubſiſt in his perſon, New Coll. ii. 101, 


i . V. 
Of Aſſignations. 


88 FTER having conſidered how obligations are conſtituted, and how 
rights are ei- they are diſſolved, the natural order leads to explain, how they 


_ Fa +4 may be tranſmitted from one to another ztcr vivog, without extinc- 
Legal; and tion. It has been explained, under C. 2. J. 7. that heritable rights, 
34, Volun- when they are made properly feudal by infeitment, are tranſmitted 
_ by a deed of conveyance containing procuratory of reſignation and 
Affignations, Precept of ſeiſin, in the form ſometimes of a charter, and ſometimes 
of a diſpoſition : but heritable rights, before they become feudal by 
ſeiſin, cannot, ſtriftly ſpeaking, be transferred by a deed of that ſort ; 
becauſe the granter, who 1s veſted with a right barely perſonal, is not 
himſelf proprietor in the true legal ſenſe, and fo cannot effectually 
grant either procuratory for reſigning the lands, or warrant for taking 
ſeiſin upon them; ſee ſupr. b. 2. f. 7. H 2. & 26.——Conveyances of 
rights, when oppoſed to proper diſpoſitions, are either, f, preſumed ; 
2dly, legal; or, 3dly, voluntary,—From the poſſeſſion of the p/a cor- 
| . 
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Of Aſſignations. 


without either written deed, or the teſtimony of witneſſes. —Convey- 
ances or aſſignations are ſaid to be legal, when they are made, either, 
firſt, by an act of the law. Thus marriage is a legal aſſignation of the 
wife's moveable eſtate in favour of the baſband. Or, 2d/y, By a ju- 
dicial ſentence, ex. gr. where the judge, by a decree of forthcoming, 
declares goods arreſted to belong to the creditor-arreſter, or where one 


is confirmed executor in ſpecial ſubjects by the commiſſary, which is. 


accounted in law an aflignation, in certain reſpects, to the ſubjects 
confirmed. But by aſſignation in proper ſpeech is underſtood, a writ- 
ten deed of conveyance, by the proprietor, to another, of any ſubject 
not properly feudal ; ſo that even heritable rights, when they are ei- 
ther not perfected by ſeiſin, or when they require no ſeiſin, as ſervi- 
tudes, reverſions, patronages, &c. are proper ſubjects of aſſignation. 
Aſſignations are, either of debts, as bonds; and theſe are completed 
by intimation : or of moveable goods; which ſometimes, though im- 
properly, get the name of diſpaſitions, and are completed by an inſtru- 


ment of poſſeſſion. The granter of the aſſignation is called the cedent, 


becauſe it 1s he who cedes or parts with his right in favour of the aſ- 
ſignee, The receiver or aſſignee is ſometimes called in our law-ſtyle, 
as he was alſo by the Roman, ceſſonary, becauſe the right is ceded in 
his favour. If the aſſignee makes over his right to a third perſon, the 
deed is called a tranſlation ; and if that third perſon conveys it back to 
the cedent, it is called a retrocęſſion. 

2. It would ſeem, that by our ancient law all obligations were in- 
tranſmiſſible, from a notion that no creditor could compel his debtor, 
contrary to the preciſe terms of his obligation, to become debtor to 
another, where the obligation did not expreſsly bear to affgnees, And 
it was perhaps upon this ground, that by the old ſtyle of aſſignations, 
which is ſometimes continued to this day, the aſſignee was made 
mandatary and procurator in rem ſuam ; which mandate impowered 
him to ſue for, recover, and diſcharge the obligation, as the creditor 
himſelf could have done: but our later cuſtoms have conſidered aſ- 
fignations, not barely as mandates, but as conveyances, by which the 
property of the ſubject aſſigned is, without any ſuch clauſe, fully veſt- 
ed in the aſſignee; and the general rule is, that whoever is in the 
right of any ſubject, though it ſhould not bear to afſignees, may at 
pleaſure convey it to another, except where he is barred, either by the 
nature of the ſubject, or by immemorial cuſtom. The chief of 
thoſe exceptions may be ſhortly mentioned. Firſt, Some rights, not 
only natural, as conjugal, or parental, but conventional, are ſo conſti- 
tuted as to be incapable of proper tranſmithon : ex, gr, rights of life- 
rent; for of theſe nothing can be aſſigned but the profits during the 
life of the granter, /upr. b. 2. 1. 9. $41. 2dly, Certain rights are, in 
reſpect to the uſes for which they are granted, incapable of tranſmiſ- 
ſion ; as alimentary rights, which are given for the perſonal ſubſiſt- 
ence cr alimony of the grantee. 34ly, Other rights are ſo perſonal to 
the creditor, from the delectus perſonæ, or choice made of him by the 
granter, that they cannot be transferred by him to another, without 
ſpecial powers given for that purpoſe by him from whom he himſelf 
derives right; as the right of an office, of a leaſe, &c. Lallly, There 
is a ſpecial kind of rights, which, though the proprietor hath full 
power over them, are not preſumed to be conveyed, unleſs they be 
particularly ſpecified in the aſſignation; as paraphernal goods, which 
are ſo peculiarly the wife's property, that a general aſſignation by her 
to her huſband, of all the moveable eſtate which did then .or ſhould 

| | | afterwards 


2 of moveables a conveyance by the former proprietor is preſumed, 
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Boon III. afterwards belong to her, was adjudged not to include the parapher- 
nalia, Dec. 1733, Paton. : | 
Delivery of 3. Though no heritable right is perfected by the delivery of the 
the right a- charter or diſpoſition conveying it, till it be followed by ſeiſin; yet 
_—_ tbe in perſonal rights the doctrine of the Roman law obtains with us, that 
transference. -Property is fully transferred by the will of the proprietor, joined with 
Intimation of the delivery of the right aſſigned. But becauſe a deed of conveyance, 
aſſignations. gayhile it continues under the power of the granter, may be cancelled 
at his pleaſure, therefore no conveyance can be effectual to the gran- 
tee, unleſs the deed conveying be delivered to him, as well as the 
right conveyed, Harc. 113. And, as a conſequence of this, one who 
had fold a ſubject, but retained in his own hands the conveyance 
granted by himſelf, in ſecurity of the price, was preferred to the cre- 
ditors of the buyer upon the ſubject ſold, New Coll, ii. 133.—— As 
debtors, who are not preſumed to know that their debt has been made 
over to a third party, cannot, by the conveyance, be put in mala jide 
to pay to the original creditor, it was thought neceſſary that the aſſig- 
nation ſhould be intimated or notified to the debtor, to let him know 
that he muſt make payment, not to the firſt creditor, but to his aſſig- 
nee, But though this ſeems to have given the firſt riſe to intimations, 
it is certain, that, by inveterate cuſtoin, intimation made under form 
of inſtrument by the aſſignee or his procurator to the debror. or at 
leaſt ſome notification which the law accounts equivalcnt to it, is an 
eſſential requiſite, not only for interpelling the debtor from making 
payment to his firſt creditor, but for completing the .corveyance, Fan, 
22. 1663, Wallace; Dirl. z. Hence, though an aſſignation not inti- 
mated be valid againſt the granter, who cannot queſtion his own deed 
yet if, before intimation of a firſt aſſignment, the cedent ſhall grant a 
ſecond to a different aſſignee, the ſecond, if it be intimated before the 
firſt, will be preferred to the firſt. On this ground allo, an aſſignee 
cannot plead compenſation upon the debt aſligned, if the concourſe 
ceaſed before the aſſignment was completed by intimation, Nov. 1733, 
Barham. And, in like manner, if an aſſignation be not intimated by 
the aſſignee during the life of the cedent, any creditor of the cedent, 
who, upon his death, {hall confirm the debt aſſigned before the aſſign- 
ment be intimated, ſhall be preferred to ſuch aſſignee, Kames, 87. 
Nor is any alteration made in this point by 1690, c. 26. declaring ſpe- 
cial aſſignations, though not intimated during the granter's life, to be 
valid titles, on which the aſſignee may ſue or defend, without the ne- 
ceſſity.of confirmation: for that ſtatute reſerves entire the rules of pre- 
ference formerly eſtabliſhed in competitions among the creditors of 
the deceaſed. | | 
A formal in- 4. Though intimation by the aſſignee to the debtor be neceſſary to- 
timation, is wards the completing of aſſignations, a formal. intimation atteſted by 
. a notary is not always preciſely required. It is true, that where any 
may be ſup- Proper ſolemnity is eſtabliſhed for perfecting a right, equipollents are 
wy by equi- mot to be admitted, ſapr. B. 1. f. 1. H 54.3 as in the caſe of feudal 
Poe Tights, in which no equivalent can ſupply the want of a ſeiſin. Inti- 
mation therefore of a conveyance by a notorial inſtrument is not a 
ſolemnity in this acceptation of the term. All that the law requires 
is, either the intervention of ſome public officer, as a notary, to inti- 
mate the aſſignation to the debtor, or ſome other notice, which im- 
plies intimation as ſtrongly as a notorial inſtrument. Thus, , An 
action brought by the aſſignee, or a charge on letters of horning, or a 
citation upon any diligence uſed by him againſt the debtor, has been 
uniformly ſuſtained to ſupply the place of intimation ; becauſe in = 
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of theſe inſtances, the publication of the conveyance is ſtill more ſo- 
lemn than in the caſe of a notorial inſtrument; for they are judicial 
acts, expoſing the conveyance of the right in favour of the purſuer to 
the eye of the judge as well as of the debtor, Thus, alſo, 24/y, The 
debtor's promiſe of payment to the aſſignee, upon the aſſignee's ſhew- 
ing him the conveyance, whether the promiſe be made by a miſſive, 
or other proper writing, ſupplies the want of a formal inſtrument, 
Jan. 22. 1630, Macgill*; becauſe it is in effect a corroboration by the 
debtor of the original debt in favour of the aſſignee, to which the ce- 
dent's conſent 1s held as interpoſed, by his having made a conveyance 
thereof to him. And as a debtor might ſafely make payment to the 
aſſignee, when he demands it with the aſſignation in his hands; ſo he 
may ratify the debt, by a deed corroborating the firſt obligation in 
the aſlignee's favour ; fee Kames, Rem. Dec. 124. Nay, a verbal pro- 
miſe of payment by the debtor to the aſſignee, upon a communing, 
ſerves for an intimation; but no verbal promiſe is accounted equi- 
valent to an intimation, unleſs it has proceeded on a communing, 
Dalr. 179. . 

5. Payment of intereſt made by the debtor to the aſlignee is equi- 
valent to intimation; for the aſſignee, by his receiving intereſt, is 
truly in the actual poſſeſſion of the debt, in virtue of his conveyance ; 
and all rights not feudal may be completed by the acquirer's entering 
into the natural poſſeſſion, But the debtor's private knowledge of 
the aſſignation is not ſuſtained as intimation ; fince that imports nei- 
ther publication nor poſſeſſion on the part of the aſſignee. This doc- 
trine 1s however confined to the caſe where there is a competition of 
creditors: for where there is no creditor in the field, and the ſole 
queſtion is between the aſſignee and the debtor, the debtor's private 
knowledge of the conveyance is a ſufficient interpellation to him, and 
puts him in mala fide to make payment to the cedent, Fount. Feb. 16. 
1703, Leith f. If poſſeſſion by an aſſignee completes his right, it fol- 
lows, that the aſſignation of a leaſe, or of the rents of an eſtate, is per- 
fected without the neceſſity of intimation, as ſoon as poſſeſſion is at- 
tained by the aſſignee: and, on the other hand, an aſſignation of rents, 
or, as it is commonly called, mails and duties, though it ſhould be inti- 
mated to the tenant, is not valid in a competition with creditors, if 
the aſſignee hath ſuffered the granter to continue in poſſeſſion ; for 
all rights of moveable ſubjects that are granted retenta paſſeſſione, where 
the granter continues to hold the poſſeſſion, are preſumed to be col- 
lufive for the granter's own behoof, and only intended as a cover 
againſt juſt creditors, It may be here obſerved, that an aſſignation of 
the rents creates merely a perſonal right to the aſſignee againſt the 
poſſeſſor, or againſt perſonal creditors, but confers no real right in 
the lands, Dec. 13. 1628, Huntly : for the cedent continues proprietor 
of the lands, notwithſtanding the aſſignation granted by him of the 
rents; and as he transfers his property to a purchaſer by a ſale of the 
lands, the purchaſer from him muſt, in the character of proprietor, be 
preferable in a competition with aſſignations of rent, or other perſonal 
rights of that ſort, which fall upon the cedent's being diveſted of the 
property, Where there are many obligants, whether joint debtors, or 
principals and cautioners, intimation made to any one is ſufficient for 
completing the conveyance : but ſuch intimation is not effectual for 
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* See July 22. 1708, E. of Sclkirk. 


A See argument in the caſe, Dich/ons contra Trotter, January 18. 1776; and Durit 
arch 14. 1626, grau contra W uliamſon. td f 
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interpelling thoſe to whom no intimation was made, from making 
payment to the cedent; and therefore aſſignees ought in prudence to 
make intimation to all of them, S/. ö. 3. f. 1. $10. In debts due by a 
corporation, or a trading company, it would be often extremely diffi- 
cult, if not impracticable, to diſcover all its members, and the places 
of their reſidence; ſo that if there was a neceſlity to intimate to all of 
them, there could be no ſecurity in the purchaſing of ſhares in any 
joint ſtock : wherefore in practice the intimation of an aſſignation of 
a debt due by an hoſpital, made to no other but the treaſurer, was 


admitted as a proper intimation, Jan. 1739, Cred. Lethem; and an 


Several aſſig- 
nations re- 
quire no iuti- 
mation. 


intimation to two clerks, who were alſo the managers of a trading 
company, a minute of which was regularly entered into their books, 
was adjudged to have the effect of fully diveſting the cedent, Tinw, 
Nev. 19. 1755, Watſon of Muirhonſe contra Murdoch, &c. 

6. There are ſundry kinds of aſſignations which need not be inti- 
mated; Firſt, Tranſmiſſions or indorlations of bills of exchange; be- 
cauſe as the different parties to commercial tranſactions reſide in diffe- 
rent countries, their conveyances muſt not be fettered with forms intro- 
duced by the Jaws of particular ſtates, but ought to be governed by 
the jus gentium, and the cuſtom of trading nations. Inland bills, 
though the parties to theſe are not foreigners, have by cuſtom all the 
privileges of bills of exchange, and conſequently require no intimation 
to complete their tranſmiſſion. 2dly, Bank-notes, or bank- bills, which 
the law conſiders as caſh or ready money, are fully transferred to the 
poſſeſſor by the bare delivery of them; for, being payable to the 
bearer, their property mult paſs with the poſſeſhon, And even where 
one offers a proof, that a particular note hat! been his property, and 
was taken from him either by -ſtealth or violence ; though payment 
may be refuſed to him who was guilty of the theft or robbery, yet 
the note, the moment it is ont of his hands, is no longer affected with 
any vilium reale, but mult be paid to the bearer, without regard to the 
claim of the former proprietor, Falc. ii. 64.; Kames, Rem. Dec. 105. ; 
which ariſes both from the nature of bank-notes, and from the plain 
intention of the law authoriſing banks. This ſeems alſo to have been 
the caſe of Londs taken blank in the creditor's name, while ſuch 
bonds were authoriſed by law; for they were in effect payable to the 
bearer. Yer the delivery of the bond by the original creditor to ano- 
ther was conſidered by our ſupreme court as an aſſignation, which 
conſequently required intimation to complete it, Harc. 260. This 
judgement, though hardly reconcileable with the obvious notion of 
blank bonds, was thought neceſſary for checking the frequent frauds 
committed by the poſſeſſors of them to elude the payment of their law- 
ful debts. 3d!y, Aſſignations of aſſignable reverſions (i. e. according 


to the common opinion, of reverſions granted to heirs and aſſignees) 


need not be intimated, but muſt be recorded in the regiſter of rever- 
tions, which is appointed for that very end, to publiſh to all the lieges 
what reverſions affect any land eſtate, and who ſtand in the right of 
them, Dec. 5. 1665, Beg. But the recording of the conveyance of a 
moveable bond in a regiſter does not ſupply the want of intimation; 
becauſe the records are not intended to ſerve for publication, in the 
caſe of perſonal rights, but barely for ſafe cuſtody, or as a warrant 
for diligence, Hence, inhibition uſed by the aſſignee againſt the ce- 
dent, though the letters of inhibition be regiſtered, has not the effect 
of interpelling the debtor from making payment to the perſon inhibi- 
ted; for as that diligence is directed againſt the cedent, not againſt 
the debtor, the debtor is not bound to know of it, and the regiſter of 
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inhibitions is not intended for a method of putting debtors in mala fide Tir. V. 
to pay to the original creditor, March 14. 1626, L. Wefteraw. 4A, 

A right of lands not perfected by ſeiſin, need not, or rather cannot be 
intimated, the nature of the right not admitting of it ; for an intima- 

tion muſt be made to the debtor : but in rights of land, though not 
completed by infeftment, the lands are properly debtor, and not an 

perſon, Dec. 8. 1710, Rule. For the tranſmiſſion of this laſt kind of 

rights, vid. ſupr. b. 2. l. 7. \ 26. 

7. Laſtiy. No legal or judicial aſſignation need be intimated, ſuch No legal or 

as adjudication or marriage ; for that ſort derives force from the law 2 —_ 
itſelf, and fo carries the full right of the ſubjects thereby conveyed, quire intime- 
without the interpoſition of any legal ſolemnities, St, b, 3. f. 1. F 13, won. 
14. Hence a decree of adjudication, though the adjudger had ne- 
gleQed to take ſeiſin upon it for many years, was, without any inti- 
mation, preferred to an arreſtment, Feb. 23. 1671, L. Fuſtice-Clerk, 
But though legal aſſignations veſt the aſſignees with the full right of 
the ſubjects thereby conveyed, yet as debtors have no acceſs to know 
of them, without ſome notification, they cannot, till that period, in- 
terpel the debtor from making payment to the original creditor, Hence 
a debtor to a woman by a moveable bond, is in bona fide to pay to her, 
even after her marriage, until it be intimated to him: and in like man- 
ner a debtor to one by an heritable bond is in bona fide to make pay- 
ment to the original creditor, norwithſtanding its being adjudged by 
a third perſon, till he be properly certified of the decree of adjudica- 
tion. Though the legal conveyance by marriage requires no intima- 
tion, yet an aſſignation granted by a woman to a third party before 
ker marriage, even without intimation, is preferable upon the ſubject 
aſſigned to the right which the huſband acquired by the marriage, 
Gosf. Dec. 6. 1673, Robertſon ; New Coll. iii. 117. ; becauſe the huſband 
is, by the marriage, liable in payment of the moveable debts contract- 
ed by the wife previouſly to it; and fince the aſſignation granted by 
the woman before her marriage implies warrandice againſt her, that 
obligation of warranty is truly a moveable debt due by her to the al- 
ſignee, with which the right the huſband had acquired by the mar- 
riage is burdened ; ſo that the huſband cannot plead upon his legal 
aſſignation in prejudice of that warrandice. 

8. Aſſignations, when properly perfected, carry to the aſſignee all Effects of a0 
rights which corroborate or ſtrengthen the right conveyed, and all di- os. 
kgences which have proceeded upon it, though thoſe corroborative 
rights ſhould not be ſpecially mentioned 1n the conveyance, Feb. 3. 

1570, Cultie *. As they are procuratories in rem ſuam, they entitle the 
aſſignee to proſecute his right in the ſame ſtate in which it was made 
over to him by the cedent, Hence the aſſignee may uſe diligence on 
the debt aſſigned to him, either in his own name, or in that of the 
cedent, while he is alive: but where diligence is once begun in the 
cedent's name, it cannot be executed in the aſſignee's; for the meſ- 
ſenger, who is barely the hand employed in the execution, and fo not 
a proper judge in the import of tranſmiſſions, is limited in his execu- 
tion to the warrant contained in the letters of diligence : the Court of 
Seſſion therefore, on report of the clerks to the ſignet, that it was not 
uſual for an aſſignee to charge or arreſt, upon a horning raiſed at the 
ſuit of the cedent, declared ſuch arreſtment null, Falc. i. June 11. 1745, 
Steuart T. In a right conveyed ſimply in truſt, all queſtions relating 
to the extent of the truſtee's powers depend on the nature and purpoſes 
of the truſt. If the truſtee cannot properly diſcharge his truſt, with- 


| out 
Vid. Dict. v. 3. p. 1. Wilſon. 


+ The ſame judgment was given, Dec. 7. 1769, Fogo and Galloway contra Scot and Oliver. 
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ont having ample powers over the ſubject intruſted, he may grant feu- 
cllarters, remove tenants, receive the rent, and diſpoſe of the farm- 
grain, to merchants, and, in fine, exerciſe every power, except that of 
alienation, which is not to be prefumed in any cafe, and requires a 
ſpecial clauſe. But if the truſt be created for one purpoſe only, which 
does not require ſo extenſive powers, ex. gr. for adjudging a debtor's 
eſtate; then the truſtee's powers, though not expreſsly limited, ex- 
tend no farther than is neceſſary for the ſpecial purpoſe of the truſt. 
It is for this reaſon that by the ſtyle of thoſe rights the truſtee is not, 
as in the common caſe, made accountable for intromiſſions, but is 
taken bound, merely to diveſt himſelf, after the adjudication 1s led, 
of the truſt, and of the diligence uſed upon it, in favour of the ce- 
dent. The right of a ſubject, when made over by a debtor to his 
creditor, is granted either in ſelutum, that is, in ſatisfaction of his 
debt, or barely in ſecurity of it. In the firſt caſe, which in dubio is 
not to be preſumed, the e debtor's obligation is extinguiſhed by 
novation, explained above, f. 4. H 22.; and the creditor, in place 
thereof, accepts of the debtor in the bond aſſigned for his debtor, 
and takes upon him the full hazard of making the ſubject conveyed 
effectual. When the aſſignation by the debtor is ſimply in ſecurity, 
he ſtill continues bound; and the creditor, for whoſe ſecurity it is 
granted, is entitled to hold that corroborative right in his hands, till 
ſatisfaction be made to him by his debtor of the debt for which the 
ſecurity was given, though at the ſame time he is not obliged to uſe 
any diligence for recovering the ſum or ſubject conveyed. Fount. Dec. 
28. 1709. | 

9. As all exceptions competent to a debtor may be proved by the 
oath of the creditor, a debt, though aſſigned to a third party, may be 
extinguiſhed by the oath of the cedent, before the aſſignation be inti- 
mated ; becauſe the cedent continues creditor till intimation ; and as 
he may in that character extinguiſh the debt by ſigning an acquit- 
tance to the debtor, he may alſo - extinguiſh it by his oath, acknow- 
ledging that he hath received payment, Feb. 15. 1662, L. Putfoddels. 
But no exception againſt the debt, of compenſation, or even of pay- 
ment, when it is to be proved by the oath of the cedent, can affect the 
aſſignee after the aſſignation is intimated ; becauſe the cedent, being 
fully divefted of the debt by the intimated aſſignation, hath no longer 
any intereſt in it; and conſequently the aſſignee cannot afterwards be 
hurt by his oath,. more than he can be by the oath of any third party 
whatever, 

10. Two caſes muſt however be excepted from this laſt rule. Firf, 
The oath of the cedent is good againſt the aſſignee, even after intima- 
tion, if the ſubject conveyed hath been rendered litigious before in- 
timation, ex, gr. by an action brought by the debtor againſt the ce- 
dent, June 20. 1673, Somervel, But the ſubject is not rendered liti- 
gious, barely by a citation given by the debtor to the cedent, which 
hath not been brought the length of an action, Jan. 21. 1709, Houſton. 
2dly, As the aſſignee is after intimation truly creditor, the debtor 
may refer to his oath, whether the afhgnation was gratuitous, or in 
truſt for the cedent, une 16. 1665, Wright; and if he acknowledge 
either of the two, the cedent's oath will prove againſt him, as if there 
had been no aſſignation ; becauſe no creditor can, by a deed granted 
without a valuable conſideration, put his debtor in a worſe cafe than 
he was before, ſo as to deprive him of any method of proof formerly 
competent to him, If the aſſignation be in part onerons, and in 
part gratuitous, the oath of the cedent will be received againſt the 


aſſignee 
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aſſignee in ſo far as it is gratuitons, Feb. 25. 1679, Steel; Hurc. 258. 
All defences competent to a debtor in a moveable debt againſt the 
original creditor, which he can prove otherwiſe than by his oath, 
continue relevant againſt even an onerous aſſignee, whether thoſe de- 
fences ariſe from a ſeparate back-bond granted by the creditor at con- 
ſtituting the debt, or from other grounds, Fan. 14. 1663, Scot ; be- 
cauſe no aſſignee can be in a better condition than his cedent; utitur 
jure au@oris ; for the aſſignment gives him the right merely as it ſtood 
in the cedent or original creditor, And this doctrine extends alſo to 
mutual contracts, in which the aſſignees are ſubjected to all the bur- 
dens which affected the right while it was veſted in the cedent, not 
only where the mutual obligations are inſerted in the contract itſelf, 
(for theſe the aſſignee cannot be ignorant of), but even where they 
are partly formed by a ſeparate back-bond, if it ſhall appear by wit- 
neſſes, that the contract and back-bond have a relation to, and are 
mutual cauſes of one another, St. 6. 1. f. 10. 1 16, It is otherwiſe in 
the tranſmiſſion of feudal rights: for there the diſponee reſts upon 
the faith of the records; and ſo may diſregard all rights granted 
by his author, upon which infeftment has not been taken before that 
which hath proceeded on his own diſpoſition, The queſtion, How 
far, in contracts whereof the foundation 1s laid in fraud, a purcha- 
ſer bona fide will be ſecure? may be ſolved by a ſimilar reaſoning. 
Purchaſers of real rights rely on the faith of the records, and the ſub- 
jet of their purchaſe is the moſt valuable of all thoſe which fall 
under the conſideration of law; for which reaſon the legiſlature hath, 
for their ſecurity, enacted by ſpecial ſtatute, 1621, c. 18. that they 
{hall not be affected by the fraud of their authors, if they them- 
ſelves have not been participes fraudis, There was alſo a neceſſity for 
extending the ſame doctrine to purchaſers of moveable ſubjects, and 
to onerous indorſees in bills, to give a free courle to commerce; but 
in bonds, or other perſonal obligations or contracts, the aſſignee is 
neither ſecure by ſtatute, nor by the neceſlity of the caſe ; and there- 
fore he falls under the general rule, A//ignatus ulitur jure auctoris; he 
is no more than procurator in rem ſuam, and therefore muſt be in the 
ſame caſe with the cedent; ſo that all exceptions founded upon any 
declaration ar deed of the cedent, whether ariſing from his obliga- 
tion or delict, are good againſt the aſſignee, St. b. 4. f. 40. y 21,; New 
Coll. i. 152%, | 

11. This title may be concluded with obſerving, that conveyances, 
not only of rights of land, but of perſonal obligations, may be ne- 
ceſſary on the part of the creditor ; for where- ever a creditor re- 
ceives payment from one who is not the proper debtor, but who has 
right of relief competent to him againſt the debtor, he who pays 1s 
from equity intitled to demand an aſſignation from the creditor of 
every ſeparate ſecurity which he hath in his perſon for the debt, that 
he may thereby work his relief the more effectually againſt the prin- 
<ipal debtor ; ſee Feb. 1735, Garden; obſerved Dict. i. 227.; and Fount. 
Feb. 10. 1708, Ferguſſon ; inſomuch that if the conveyance be render- 
ed impracticable by the fault of the creditor, who has perhaps through 


539 


Tiv. V. 


. Creditors re- 
ceiving pay- 
ment muſt aſ- 
ſign all the 
ſecurities to 
= perſon 
who un- 
lefs he ulkg- 
nation be to 
the aſſiguer s 


hurt. 


negligence loſt the grounds of debt, he alone muſt ſuffer the conſe- 


quences, and not the cautioner, whoſe condition ought not to be 
rendered worſe through the omiſſion of another. But if ſuch af- 
fignation tends to hurt the granter, equity interpoſes on the other 


part with this rule, That no creditor can be compelled to aſſign a 


right to his own prejudice. Hence, though a creditor who has got 
Vol. II. | 6 X — 
See as to the price of lands, Fount, Feb. g. 1703, Ramſay. 
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a pledge from his debtor in ſecurity of his debt, may be forced to 
tranſmit his right of pledge to the cautioner, upon payment made 
by him of the debt; yet if the creditor hath the ſame individual 
ſubje& impignorated to him in ſecurity alſo of another debt, in which 
the-cautioner is not bound, equity will not compel him to transfer 
it, and thereby run the hazard of loſing the other debt, unleſs the 
cautioner {hall likewiſe pay off that debt for which he did not in- 
terpoſe his credit. The doctrine of neceſſary aſſignations, in the 


caſe of rights of land, hath been explained, /upr.-b. 2. t.12. 966. 
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DkExsox at obligations, though conſtituted according to the forms 
of law, may be rendered ineffectual to the creditor, either in 
whole or in part, by the debtor's inability to pay or perform, and b 
the preference of other creditors, upon the debtor's funds. In the 
competition of perſonal creditors, where no diligence has been uſed 
by any of them, they are all preferred pari paſſu, without regard to 
the dates of their obligations or grounds of debt, And though the 
court of ſeſſion did, by the more ancient practice, prefer widows 
for the ſums of money or moveables ſettled on thera by their mar- 
riage-· contracts, before other perſonal creditors, from favour and 
compaſſion, Feb. 8. 1662, Craufurd; yet by a ſolemn deoifion, Fount. 
Feb. 17. 1688, Keith, the preference of perſonal creditors, even where 
widows were competing, was ſettled according to the common rules 
of law, without privilege. The practice ſince has been conformable 
to that decifion, Dalr. 100, 110. It is therefore the priority of the 
diligence uſed upon the debt, and not of the debt itſelf, which alone 
entitles the creditor to a preference before others who have not uſed 
ſo timely diligence. The diligence competent to creditors againſt 
their debtor's heritable eſtate has been explained /upr. b. 2.4. 11. & 12. 
Where his eſtate is moveable, the creditor may either arreſt or poind. 
2. The term arręſiment denotes ſometimes the ſecuring of a cri- 
minal's perſon, till he undergo a trial, or give bail, 1487, c. 99. At 
other times it is uſed to expreſs the order of a judge, injoining two or 
more competing parties not to intermeddle with the ſubject in diſpute 
till the event of a proceſs. But when it is conſidered as a diligence 
competent to a creditor, it may be defined, The command of a judge, 
by which he who is debtor in a moveable obligation to the arreſter's 
debtor, is prohibited to make payment of his debt, or perform his ob- 
ligation, till the debt due to the arreſter who uſes the diligence be 
paid or ſecured. The arreſter's debtor is uſually called he common 
debtor, becauſe where there is a number of competing creditors, he is 
debtor to all of them, He in whoſe hands the diligence is uſed is 
ſtyled the arrgſtee. 1 en 5 446 160 
3. Arreſtment may be uſed by the authority, either of the court of 
ſeſſion, or of an inferior judge. Where it is laid on by the authority 
of the ſeſſion, it proceeds, either, ft. on a warrant contained in let- 


ters of horning; for all hornings, whether grounded on regiſtered ob- 


ligations, or on more formal decrees, contain an order to the meſſen- 
ger to arreſt all the debtor's moveable goods in default of payment 
vrithin the time limited in the letters: or, 240%, Arreſtment proceeds 
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ial! - which th ditor, if his ground of debt be li- Tir. VI. 
upon ſpecial letters; which the creditor, if his ground of debt be li 


quid, may obtain upon exhibiring it to the court, though not regiſter- 
ed ; or, if the debt due to him be not yet conſtituted or aſcertained by 
any ſentence, he may raiſe a ſummons againſt his debtor for payment; 
which ſummons, after it is executed againſt the debtor, is confidered 
as a begun action, and conſequently is a proper ground for obtaining 
ſpecial letters of arreſtment. This laſt fort is ſtyled arreſtment on a 
dependence, or on a depending aftion, —The warrants which iſſue from in- 
ferior courts for arreſting get the name of precepts ; and they are com- 
monly executed by the officers of the court from whence they iſſue. 
Theſe precepts cannot be executed againſt the arreſtee without the 
bounds of the inferior judge's territory, though the common debtor 
ſhould have his reſclence within it, Dec. 5. 1671, Millar; for execu- 
tion is an act of juriſdiction. Upon a fimilar ground, no creditor 
can, by an arreſtment ſerved edictally at the market-croſs of Edin- 
burgh, and pier and ſhore of Leith, effectually attach his debtor's ef- 
fects which are lodged in a foreign country, July 26. 1733. Coutts, ob- 
ſerved in Did. i. p. 330. ; becauſe the perſon in whoſe poſſeſſion ſuch 
goods are lodged, is not ſubject to the juriſdiction of any court of 
Scotland. 

4. Arreſtment is moſt commonly uſed in the hands of him who is 
debtor to the arreſter's debtor in any bond or obligation. If that 
perſon be incapable of managing his own affairs, either through non- 
age or natural infirmity, ex. gr. a pupil or an idiot, arreſtment muſt 
be uſed in the hands of his tutors or curators, as his legal adminiſtra- 
tors. If he be a minor paſt pupillarity, it may be uſed in the hands, 
either of the minor himſelf, or of his curators, Harc. 92. Yet the 
curators, who are by law intruſted with the management of the mi- 
nor's eſtate, and with the payment of his debts, appear to be the moſt 
proper arreſtees. If the debtor to the common debtor be major, and 
have committed the general management of his affairs to others, 
either on account of abſence, or from any other cauſe, arreſtment 
may be uſed in the hands of his commiſhoners : but where it is laid 
on in the hands, not of the debtor to the common debtor, but of his 
factor, or ſteward, or truſtee, whoſe powers are limited to the receiving 
and diſpoſing of the rents of a particular land- eſtate, ſuch arreſtment 
hath been adjudged improper ; becauſe though the arreſtee may be 
debtor to his conſtituent or truſter, he is not debtor to the common 
debtor, New Cell. i. 44. Such arreſtment, however, ſeems as proper as 
that uſed againſt commiſſioners, ſubje& to the following reſtrictions. 
Firſt, The conſtituent himſelf cannot be affected by the prohibition 
contained in the arreſtment, becauſe it was neither directed to him, 
nor to his general adminiſtrator, 24ly, Such arreſtment cannot hin- 
der the factor from clearing accounts with his conſtituent, and pay- 
ing him the whole balances: it imports barely an injunction to him 
as factor, not to make payment to the arreſter's debtor. 34ly, The 
conſtituent muſt be made a party to the action of forthcoming, inyr. 
516. ; otherwiſe his whole rents may, without his knowledge, be re- 
covered from his factor, for debts which are perhaps not juſtly due, 
Jan. 18. 1709, Donaldſon. Arreſtment may be uſed in the hands of 
the purchaſer of an eſtate upon which the common debtor is a creditor, 
becauſe the purchaſer is truly debtor by his- purchaſe to the credi- 
tors: and indeed if the eſtate be ſold at the ſuit of an apparent heir, 
che purchaſer is the only proper arreſtee ; for the apparent heir, who 
is ſuppoſed not to have ſubjected himſelf to his anceſtor's debt, is in 
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no ſenſe debtor to the common debtor, Tinw. Nov. 27. 1753, Oed. of 
Bonjedburgh. | ; 

5. Arreſtment uſed by a crecitor in the hands of his own debtor, 
did, by our former deciſions, ſubject thoſe who had bona fide purcha- 
ſed the goods arreſted from the arreſtee, ro reſtore them to the arreſter *. 
Stair, though he cenſures thoſe judgements, inclines to think, 6b. 3.7. 1. 
g 25. that arreſtment uſed in the .debtor's hands ought to have the 
effect of ſubjecting the debtor, who ſhall afterwards diſpoſe of the 
goods arreſted, to the pains of breach of arreſtment: but Steuart's 
opinion, Anſ. v. Arreftment, ſeems better founded, that as that diligence 
is intended merely for a reſtraint on third parties who are debtors to 
the arreſter's debtor, the only legal method of affecting moveable 
goods in the debtor's own poſſeſſion is by poinding ; and that con- 
ſequently arreſtment in the debtor's own hands is an inhabile and 
improper diligence., Arreſtment may be uſed in the hands, not only 
of private perſons, but of corporations: but as corporations have no 
natural perſon of their own, to repreſent the whole body-corpcrate, 
the directors have an implied power, though there ſhould be no ſpe— 
cial proviſion in the grant for that purpoſe, to appoint an officer, in 


whoſe name the corporation may ſue or be ſned ; and arreſtment uſed 


in the hands, either of that officer, or of the directors themſelves, is 
effectual, Jan. 10. 1739, Cred. of Menzies, Arreſtment was found to 
have been impropcrly uſed in the hands of a mere depoſitary; be- 
cauſe the proper method for reeovering ſubjects depoſited, is by an 
action of exhibition, not by the diligence of arreſtment, Dec. 1726, 
Famieſon, obſerved in Dict. i. p. 56. But by a later deciſion, New Coll. 
ii. 256. arreſtment uſed in the hands of one to whom the common 
debtor had committed the cuſtody of his goods was ſuſtained. Ar- 
reſiment cannot be effectually uſed in the hands of him to whom 
the goods arreſted are conſigned, before he has attained the natural 
and actual poſſeſſion of them, New Coll. ii. 166. ; far leſs can that di- 
ligence be uſed in the hands of one who cannot in any ſenſe be conſi- 


dered as a cuſtodier or a poſſeſſor; for which ſee Jan. 19. 1733, Hun- 


ter, obſerved in Dif. i. p. 50. f. 
6. All moveable goods belonging to the common debtor, in the 


poſſeſſion of third perſons, and all moveable debts due to him, whe- 
ther pure or conditional, and the arrears of rent or intereſt growing 


from heritable ſubjects, are arreſtable. Nay, every claim competent 


upon moveables, though its validity or extent may depend on the iſſue 
of a ſuit, as it is tranſmiſſible by voluntary aſſignation, may alfo be 
affected by the arreſtment of creditors. As moveable debts alone 


were the proper ſubject of arreſtment, no creditor could, by our old 


law, arreſt a perſonal bond due to his debtor, if it contained a clauſe 
of intereſt, becauſe that clauſe made it heritable : and this rule con- 
tinued, even after the act 1661, c. 32.; for though that act altered 
the nature of bonds bearing intereſt from heritable to moveable, it 


was only in the point of ſucceſſion. But becauſe the leading of ap- 


priſings on ſuch bonds was attended with a conſiderable expence, all 


obligations, though bearing clauſes both of intereſt and infeftment, 


are declared arreſtable, where ſeifin hath not actually followed upon 
them, by 1661, c. 51. copied after 1644, c. 41. In conſequence of this 
act, the arreſter of an heritable bond, which had even been perfected 


by ſeiſin, was preferred to an adjudger of the ſame ſubject, in regard 
the ſeiſin was not regiſtered, Dalr, 74.; becauſe a ſeifin not regiſtered 


| is 
Vid. Maclaurin OH. $. 100. | 
+ See as to money conſigned, Home, 98. 
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is null as to third parties. But this ſtatute: 1661 is conſincd to bonds, 
contracts, and other perſonal obligations; and ſo does not extend to 
adjudications, wadſets, or diſpoſitions of heritage, which are not fo 
properly debts as rights of land, Feb. 22. 1666, Lacthart. Whether a 
wadſet ſum conſigned upon an order of redemption be arreliable by a 
creditor of the wadſetter, ſec above, b. 2. f. 8. H 23. 

There are ſome ſubjects, which, though they be moveable, can- 
not be arreſted : Fir/?, Bills; for theſe being conſidered as bags of 
money, which paſs from hand to hand, cannot be affected with any 
burden in the perſon of the poſſeſſor. 2dly, Sums deſtined by the 
granter for a ſpecial purpoſe, cannot, by arreſtment, or any other di- 
ligence, be inverted, contrary to the granter's intention, to any other 
uſe, Jan. 15. 1674, Baillie. Upon this ground, alimentary rights, 
granted for the perſonal ſubſiſtence of the grantee, are not arreſtable, 
Home, 1cg. * ; but the paſt intereſt due upon an alimentary debt may 
be arreſted by him at whoſe expence the alimony was ſupplied. No 
perſon can reſerve any part of his effects to himſelf for his alimony, 
ſo as to withdraw it from the diligence of his creditors ; but a debtor 
may lawfully exchange one alimentary ſubject belonging to himſelf, 
for another of equal value, ſo as that ſubject which is ſurrogated in 
the place of the firſt {hall not be arreſtable more than the firſt ; for the 
creditors are not thereby put in a worſe condition than before. Servants 
fees are of an alimentary nature, being given that they may maintain 
themſelves in a condition ſuitable to their ſervice; and ſo cannot be 
arreſted, except as to the ſurplus fee, over and above what is neceſſary 
for their perſonal uſe, July g. 1668, Bogg. The King's penſions are 
not arreſtable, becauſe they are alimentary, &. b. 2. f. 5. 18.; b. 3. f. 1. 
\ 37. Theſe are either annexed to offices; in which caſe the grantee 
is conſidered as the King's ſervant employed in a particular itation, 
(and, on this foundation, the court of ſeſſion have, by ſeveral acts of 
ſederunt, June 11. 1613, preſerved in Spottiſw. Pratt, p. 228. and Feb. 
27. 1662, declared their own ſalaries not arreſtable) ; or if the penſion 
be merely gratuitous, it is preſumed to have been granted by the So- 
vereign, from a perſonal regard to, and for the maintenance of the 
grantee. And indeed all falaries annexed to offices, in ſo far as they 
amount to no more than a reaſonable allowance for the decent ſup- 
port of thoſe who are named to them, though they be granted, not 
by the King, but by ſubjects, whether communities or private donors, 
ought on the ſame ground to be accounted alimentary Tf. 

8, Neither are future debts affected by arreſtment; that is, debts 
not due by the arreſtee till after the time of ſerving him with the di- 
ligence . It is true, that inhibition, which is a diligence againſt heri- 
tage correſponding with the arreſtment of moveables, affects the eſtate 
afterwards acquired by the perſon inhibited, as well as that which 
belonged to him at publithing the inhibition. But this ariſes from 
the different ſtyles of the two diligences. Letters of inhibition car- 
ry a tract of future time, and ſo include both adguifita and adgui- 
renda ; whereas the warrant to arreſt is confined preciſely to ſuch debts 
as ſhall be due at the time of uſing the diligence, This diſtinction 
hath been probably eſtabliſhed to preſerve the free courſe of trade in 
moveables, which would be greatly embarraſſed if debts not yet exiſt- 


ing might be attached by the diligence of creditors, The only me- 


thod therefore of affecting debts due after arreſtinent, is by laying on 
a new arreſtment, which may be done on the firſt warrant. Claims 


Vol. II. 6 Y depending 


* Money conſigned for the redemption of a-wadſet, cannot be arreſted, ome, 122. 
| + Macer's dues were found arreſtable, Fount. Feb. g. 1681, Cuningham. Miniſters ſti- 
pends found arreſtable, Home, 12. See ſpecial caſe, Heme, 233. This doubted, fee Fourt. i. 46. 
+ Fide Dirlton's Doubts, p. 7. 
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Boos III. depending on the event of a ſuit are not, in the judgement of law, 
future debts ; for the ſentence of the judge admitting the claim, when 
it is pronounced, draws back to the period at which the debt became 
firſt due; ſee Falc. 1. Dec. 19. 1744, Wardrop. The ſame doctrine holds 
in conditional debts, in which the condition, after it exiſts, hath a re- 

| troſpect to the date of the ground of debt. 

Tt is only the 9. In the arreſtment of debts which carry a yearly profit to the cre- 
eee ditor, it is the paſt and current rents, or intereſt only, which can be 
ed of debts affected by that diligence; all that falls due afterwards is accounted fu- 
carrying a tyre debt. By current rent is underilood that debt which has begun 
yearly profit. to run from the term preceding the arreſtment, but which cannot be 
demanded from the debtor till next term, 2 dies ceſſit, licet nondum 
venerit. An arreſtment, for inſtance, uſed before the term of Whit— 
ſunday in the hands of a tenant, not only aſfects the paſt rent due to 
the landlord, but that which does not become payable till the Whit- 
ſunday next enſuing the arreſtment: for though that rent cannot be 
exacted till Whitſunday, its term is current, as the lawyers expreſs it, 
becauſe it has begun to run from the preceding term, and therefore 
is accounted a preſent debt. But though the diligence of arre{tment 
be valid with regard to the current rents, yet the full execution of it 
muſt be ſuſpended ; ſo that no forthcoming can be purſued upon it, 
till the debt become actually demandable. Though in annuities due 
to widows, there is truly no current term, dies nec cedit nec venit till 
the next term; becauſe the queſtion, whether any annuity ſhall fall 
due to her after the laſt term? depends on her ſurviving the next, 
b. 2. f. 9. 64.; yet arreſtment before the term, uſed by a widows 
creditor, was, from the favour indulged to the creditors of liferenters, 
ſuſtained to carry the annuity that became due and payable at the 
term next after the arreſtment, where the widow actually ſurvived that 
term, Fount. Fan. 31. 1705, Corſe *. In obligations of this ſort, the 
effects of the arreſtment are more or leſs limited, according to the dif- 
ferent nature of the obligation. If the obligation itſelf which conſti- 
tutes the debt be arreſtable, ex. gr. a bond of borrowed money, or 
even an heritable bond not pertected by ſeiſin, the whole of it is car- 
Tied by the arreſtment ; becauſe in that cafe the full jus debit: is affected, 
not only the paſt intereſt due on the bond, but the principle ſum, 
and the whole intereſt that may afterwards fall due till payment, as 
an acceſſory of the bond itſelf. But where the obligation which 
creates the debt is not arreſtable, ex. gr. a diſpoſition of lands, or an 
heritable bond completed by ſeiſin, it is only the intereſt on the bond 
or diſpoſition, that had either fallen due, or was current, at the time 
of the arreſtment, that can be affected with the diligence ; for the 
future interetts are accounted a debt not yet exiſting, and ſo cannot 
be carried by it. This dodrine holds alſo in the arreſtment of rights 
not falling under the Jus maritt, though they ſhould be moveable in 
the article of ſacceſſion. Thus the arreſtment of a moveable bond due 
to a wife, laid on for a debt due by the huſband, carries only the paſt 
and current intereſt, becauſe no more falls under the jus muriti; for 
the bond itſelf belongs to the wife, whoſe property cannot be carried 
off by the creditors of the hutband, Jan. 19. 1739, Cred. of Clunes, ob- 
ſerved in Dict. i. Pp. 55. 

All debts in 10. All debts in which a debtor is perſonally bound, are grounds 

which the . . . _ 

debtor is per- Upon which the creditor may arreſt his moveable eſtate. Stair indeed 
ſonally bound affirms, that no creditor in a debt properly heritable, can uſe arreſt- 

—_— ment againſt his debtor, 6. 3. f. 1. H 27. ; becauſe there ought to be an 
analogy between the nature of debts arreſtable, and of thoſe on which 

arreſtment 
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arreſtment may proceed, But, by the ſame reaſoning, inhibition, be- 
cauſe it ſtrikes only againſt heritable ſubjects, ought not to be uſed 
but by creditors in heritable debts ; whereas it is a rule, grounded 
not only on law, but on the higheſt equity, that a creditor, whatever 
may be the nature of the debt due to him, ought to have acceſs to 
ſecure it, by affecting every right belonging to his debtor, whether 
heritable or moveable. This doctrine ſeems nevertheleſs to be taken 
for granted in two later deciſions, Fount, Fan. 18. 1695, Fraſer ; Fune 
17. 1712, her, But theſe judgements are grounded upon an errone- 
ous ſuppoſition, that the act 1661, c. 51. prohibits arreſtment to pro- 
ceed on heritable debts ; whereas the words of the act, arreſtable at the 
inſlance of any cre./itor, appear, on the contrary, to authoriſe ſuch ar- 
reſtments. It muſt, however, be allowed, that where a bond contains 
no perſonal obligation on the granter, as in the caſe of heritable bonds 
conceived after the old form, there the lands are accounted the only 
debtor ; and conſequently the creditor, though he may uſe all dili- 
rence on his ground of debt, proper to affect theſe lands, has no right 
co arreſt the goods of the granter of the bond, who is not the primary 
debtor. Arrc{tmens cannot, in the common cafe, proceed on a debt, 
whereof the term of payment is not yet come; for it is preſumable, 
that the debtor has got the term of payment poſtponed, from a view 
that he may, in the intermediate time, have the free adminiſtration 
of his whole eſtate, and thereby raiſe a fund ſufficient for the payment 
of his debts. Bur if the debtor be wergens ad inopiam, declining in 
his circumſtances, it were hard to tie up the hands of a lawful credi- 
tor from uſing diligence for his own ſecurity, while bis debtor is 
ſquandering his funds, or while others are carrying them off by dili- 
gence, July 17. 1678, Lo. Fitmedden ; Kames, 106. Where one has a 
ground of credit, not for a ſum of money, but for the performance of 
a fact, or where he has a depending action, merely declaratory, with- 
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for arreſtment, Dalr. 33.; Feb. 26. 1712, Roſs. | 

11. Arreſtment being a ſtep of diligence, renders the ſubject litigi- 
ous, fo ſoon as it is uſed, before it be perfeRed by forthcoming, in 
the manner to be ſoon explained; and therefore, according to the re- 
cerved rule in rebus litigiofts, b. 2. . 11. §7.; and b. 2. 1. 12.4 16. it 
cannot be excluded, either by the poſterior voluntary deeds of the 
debtor ; ſee arg. Home, 263.; and Feb. — 1773, Crawfurd : or by the 
legal diligence of creditors, unleſs the uſer of the begun diligence hath 
been in mora, or become negligent in proſecuting it, St. ö. 3. f. 1.4 42.3 
b. 4. t. 35. $6. Arreſtment, in ſo far as it is prohibitory, is perſonal 
to the arreſtee, in whoſe hands the dihgence was uſed ; for his heir, 
againſt whom the prohibition was not directed, and who is preſumed 
ignorant of the arreſtment uſed againſt His anceſtor, is in bona jide to 
pay to his creditor till he alſo be properly interpelled. Stair, 5. 3. f. 1. 
) 26, and Mackenzie, $-6. H. t. ſeem to affirm, that arreſtment contains 
nothing more than this prohibition ; and, conſequently, that it has no 
effect whatever after the death of the arreſtee. But this opinion, 
though received univerſally as the law of Scotland for a long courſe of 
time, ſeems to have been ill founded: for arreſtment, by rendering 
the ſubject arreſted litigious, has been admitted by all our writers, 
and by Stair himſelf, b. 3. f. 1. & 36. 42. to lay a nexus upon that ſub- 
ject, which entitles the arreſter to a ſubſequent action, by which he 
may appropriate it to himſelf, Arreſtment therefore, by our pre- 
ſent practice, continues to affect the ſubject after the death of the ar- 


reſtee, ſo as to be the ground of an action of forthcoming againſt 
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Book III. his heir, while it remains in medio ; and hence, ſuch arreſtment, being 
prior in date, is preferable to one uſed after the arreſtee's death in the 
Bands of his heir, Home, 110. On a like principle, the diligence of 
arreſtment ſubſiſts after the death of the common debtor, in the ſame 
manner that the diligence of poinding the ground does; and conſe— 
quently, an arreſter before the debtor's death, is preferable to one who, 
after his death, hath confirmed the debt arreſted, as, executor-creditor 
to the deceaſed, Jan. 20. 1681, Riddel; Harc. 94, 95. Far lets is ar- 
reſtment loſt by the death of the creditor-arreiter : tor where one uſes 
diligence, he does it not only for himſelf, but for thoſe who are to 
ſucceed in the right of the debt; and as the right of a debt goes to 
ſucceſſors, though they be not expreſſed, the right to a diligence for 
ſecuring that debt, muſt, as an acceſſory, go alſo to ſucceſſors. 
Loofing of 12. Arreſtment may be looſed, and of courſe the prohibition upon 
aureſtment. the arreſtee taken off, on the common debtor's giving ſecurity for the 
payment to the arreſter of the ſums arreſted, if they ſhall be adjudged 
to belong to him. This loofing upon ſecurity may be demanded, in 
every caſe where the arreſtment does not proceed, either on a formal 
or on a judicial decree, declaring a debt to be Cue by the common 
debtor to the arreſter, Go. Dec. 19. 1673, Hume; or at leaſt upon the 
regiſtration of the arreſter's ground of debt, which the law as to the 
article of diligence holds for a decree ; ſee Feb. 7. 1665, Graham : for 
till decree, it cannot be known with certainty, whether any debt be 
due to the arreſter by him whom he ſues as the common debtor; and 
therefore no incumbrance ought to he upon his effects, if he give 
ſecurity to =_ them forthcoming to the arreſter in caſe a debt 
{hall appear (o be due to him. But arreſtments, if they be grounded, 
either upon formal decrees, or on regiſtered obligations, cannot be 
looſed on caution ; becauſe where a creditor's ground of debt is con- 
ſtituted by the ſentence of a judge, the debtor can have no pretence 
to demand a looſing, ſince he ought to make payment, which will 
eſſectually diſcharge the arreſtment.——Sundry arreſtments, even up- 
on decree, may be looſed upon caution, Fit, Thoſe where the 
term of payment of the debt due to the arreſter is not yet come, or 
where the condition of the debt has not yet exiſted ; for a debtor 
ought to have full power over his effects till he be brought under a 
preſent obligation to pay. 2d/y, An arreſtment, when it is founded 
on a mutual contract, though regiſtered, may be looſed upon ſecurity ; 
becauſe debts due by contract are generally illiquid, depending on 
articles to be fulfilled hinc inde, the performance of which cannot ap- 
pear by the contract itſelf, Harc. 88. ; July 31. 1705, Macfarlane. 
zaly, Arreſtment uſed by a creditor, whoſe decree is either ſuſpended, 
or turned into a libel, may be looſed upon caution for till the ſuſ- 
penſion be diſcuſſed, or the action concluded, it remains doubtful 
whether the ſum be due, June 30. 1675, Murray; Nov. 20. 1675, 
Warden. But the arreſtment uſed: before ſuſpenſion of the decree can- 
not be looſed upon ſecurity, July 7. 1733, Martin *, Arreſtment can- 
not be looſed, except upon conſignation, where the only ground of 
ſuſpenſion is double diſtreſs, unleſs it be accompanied with an action 
of multiplepoinding, that both the creditor and arreſter may be called, 
Act Sed. Feb. 1. 1677. EE Es 
er 13. Anciently letters of looſing arreſtment contained a warrant to 
ings, are re- the meſſenger, to receive the ſecurity that ſhould be offered by the 
ceived by the common debtor ; and on the meſſenger's reporting, that ſufficient- ſe- 


— * the curity was given, the arreſtment was looſed, which he was directed 
| | | to 


See the contrary, Kilt. p. 40. White, 


— o 
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to intimate immediately to the creditor : but as the judging of the Tir. VL 


ſufficiency of the ſecurity was thought too great a truſt to be repoſed 
in meſſengers, all bonds of caution in the looſing of arreſtments are 
now received by the clerk of the bills, and recorded in the books of 
ſeſſion, 1617, c. 17. And ſince the date of this act, the form of in- 
timating the looſing to the arreſter is gone gradually into diſuſe, 
Dalr. 84. New Coll. i. 83. The looſing of an arreſtment has this 
effect, that the arreſtee may ſafely pay the debt due by him to the 
common debtor who hath looſed the arreſtment, June 21. 1626, Lo. 
Balmerino : for the looſing, as its name imports, takes off that tie or 
nexus which was laid on the ſubject arreſted ; and the cautioner is ſub- 
ſtituted in place of the arreſtment for the arreſtee's ſecurity. Yet the 
arreſter may, while the ſubject continues in the arreſter's hands, ſue 
him to make it forthcoming, notwithſtanding the loofing, Feb. 7. 1665, 
Graham. 

14. If the arreſtee ſhall, in contempt of the diligence, pay or deli- 
ver the ſum or ſubject arreſted to the common debtor, he may not 
only be ſubjected to penalties upon a criminal trial, of which after- 
wards; but he may, upon a civil action, be condemned to pay the 
whole debt a ſecond time to the arreſter, together with his full ex- 
pences, and a ſum to be modified by the judge .in name of damage, 
3581, c. 118. This doQrine holds alſo in the caſe of arreſtments ſerv- 
ed againſt the arreſtee, only at his dwelling-houſe, though in fact the 
execution ſhould not have been notified to him; for the admitting 
pretences of ignorance might evacuate the lawful diligence of credi- 
tors. Nay an officer of the army, in whoſe hands, while he was a- 
broad in the King's ſervice, an edictal arreſtment was uſed at the mar- 
ket-croſs of Edinburgh, and pier and ſhore of Leith, having made 
payment to his creditor after the date of the arreſtment, was found 
liable in ſecond payment to the arreſter, upon this medium, That the 
arreſter had done all in his power to notify his diligence, Fount. July 22. 
1701, and Dec. 16. 1703, Blackwood, | 

15. As an arreſtment is only an inchoated or begun diligence, which 
of itſelf gives no preference, an action muſt, in order to perfect it, be 
brought by the arreſter againſt the arreſtee, to make the ſums or other 
ſubjects arreſted forthcoming, concluding, that the arreſtee may be 
| decreed to pay to the purſuer the debt, or deliver him the goods be- 
longing to the common debtor, which he ſtood poſſeſſed of at the 
time of the arreſtment. This action was, by our older practice, com- 
petent only to the court of ſeſſion, or to that inferior judge by whoſe 
warrant the arreſtment was laid on; becauſe it was thought, that in- 
ferior courts, whoſe juriſdiction was confined within their own terri- 
tory, could not pronounce ſentence on the warrant of any other judge: 
but Stair juſtly obſerves, 6. 3. f. 1. f 24. that a warrant to arreſt, if 
granted by a competent judge, muſt be accounted to flow from the 
ſovereign, from whom all our judges derive their authority, by the 
ſame reaſon, that a decree given forth by one inferior judge is a 
ground of action againſt a defender condemned in payment before 
any other competent court, in whole territory he ſhall afterwards take 
up his reſidence ; and our practice has favoured this opinion, June 23. 
2710, Dalrymple. 


Effect of loeſ- 


Fortheoming 


16. In this action of forthcoming, the purſuer muſt make it appear, Requiſites in 
firſt, That a debt is truly due by the defender, the arreſtee, to the the action 


common debtor ; for if none be due, there is no ſubject to be made 
forthcoming to the arreſter, If the debt arreſted has been conſtituted 
by writing, the purſuer may, by an incident diligence, recover the 

Vol. II. 6 2 | ground 
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ground of it from the common debtor, or other poſſeſſor; and if he 
cannot prove the debt by writing, he mult refer it to the oath of the 
arreitec ; but though that oath be negative, that he owes nothing to 
the common debtor, 1t cannot hurt the common debtor in any action 
he may afterwards bring for payment, ſince the oath was not given 
on his reference. As the arreſter affects by his diligence the ſubject 
arreſted, tantum et tale as it ſtood in his debtor, with all its burdens, 


therefore if the arreſtee, whoſe condition ought not to be made worſe by 


the diligence of creditors, has any juſt defence againſt the debt, whe- 
ther of payment, compenſation, &c. which would be relevant againſt 
the common debtor, the ſame defence ought to ſtand good againſt the 
arreſter, who has no claim but in the common debtor's right; inſo- 
much that though the debt ſhould be conſtituted by writing, the ar- 
reſtee may refer his defence to the common debtor's oath, which will 
be effectual againſt the arreſter, unleſs the common debtor has been 
bankrupt when he made oath, Feb. 20. 1711, Horn; Kames, 62. It is 
otherwiſe in intimated aſſignations, where the oath of the cedent does 
not hurt the onerous aſſignee. The reaſons of the difference may be, 
firſt, That arreſtment does not diveſt the common debtor. of the pro- 
perty of the ſubject arreſted, as an intimated aſſignation diveſts the 
cedent ; but merely lays an imbargo upon it. 24ly, An aſſignee pur- 
chaſes the debt, not ſingly on the faith of the cedent, but he relies al- 
fo on the written grounds of debt conveyed and delivered to him; 
whereas an arreſter uſes his diligence” at a venture upon all debts 
which he has any ground to think are due to his debtor, and therefore 
the oath of the common debtor ought to be as effectual to the arreſtee 
in a queſtion with the arreſter, as it would be in a queſtion with the 
common debtor himſelf, 3aly, The purſuer of the forthcoming, muſt 
eſtabliſh and conſtitute the debt due to himſelf by the common debtor, 
and aſcertain its preciſe extent ; for the purſuer can be no farther in- 
titled to the ſubject arreſted, than to the amount of the debt due to 
him by the common debtor. Upon this account the . common. debtor 


muſt be made a party to the action, that he may have an opportunity 


Decree of 
forthcoming. 


of offering defences againſt the debt alleged due by himſelf, which 
muſt, if relevant, and proved, prevent ſentence in the forthcoming. 
The arreſtee may in this action object, that the arreſtment, on which 
the forthcoming is grounded, is null; for a nullity in the diligence 
muſt alſo invalidate any action which proceeds on it. But he cannot 
plead, that the debt due by his creditor, the common debtor, to the ar- 
reſter, is paid; ſeeing he has no intereſt in making that plea: the com- 
mon debtor 1s the ſole perſon that can have benefit by it, and there- 
fore it is competent to him alone to plead it, Dec. 2 1. 1621, Hamilton. 
17. Where the ſubject arreſted is a ſum of money, that ſum is by 
the decree of forthcotming directed to be paid to the purſuer towards 
ſatisfying his debt; but where it is a certain corpus, or conſiſts in 
goods, the judge, in place of decreeing the arreſtee to deliver the goods 
themſelves to the purſuer, pronounces ſentence, ordaining them to be 
put up to a public ſale, and the price to be delivered to him, Nov. 12. 
1680, Stevenſons, This ſentence does of itſelf eſtabliſh in the purſuer 
a right to the ſubject arreſted, and excludes. all..co-creditors. from 
poinding it afterwards, Feb. 17. 1735, Muirhead. The decree of forth- 
coming, therefore, whatever the nature of the ſubject arreſted may 
be, is truly a judicial aſſignation to the arreſter of that ſubject, even 
before the ſentence is carried into execution *. 
| 18, The 


* See the nature of an arreſtment, and of a procels of fortheoming, well explained in 
Kine Principles of Equity, p. 211. 2 
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18. The following rules of preference are obſerved in praclice, in 
the competition of arreſters among themſelves, As in all competi- 
tions of perſonal creditors, the preference is determined by the date of 
the diligence uſed on the ground of debt, ſo in the caſe of ſeveral 
arreſtments the firſt in date is preferred, and that though the difference 
be of hours only, provided the preciſe hours be marked in the execu- 
tions, and there be ſuch a diſtance of time between the two, that it 
cannot be miſtaken which was the firſt, St. ö. 4. f. 35. 7.; but this 

int is ſeldom truſted to the teſtimony of witneſſes, June 28. 1705, 
Sutty *. Since arreſtment is only a ſtep of diligence, which muſt be 

rfected by a decree of forthcoming ; therefore if a prior arreſter 
ſhall negle to proſecute his diligence for ſuch a time as may reaſon- 
ably infer the abandoning of it, he loſes that preference which it was 
in his power to have obtained for himſelf; and a poſterior arreſter, 
who hath obtained the firſt decree of forthcoming, will be preferred. 
But as the relinquiſhing of diligence is not eafily preſumed, the diſ- 
tance of above two years between the firſt arreſtment and the decree 
of forthcoming was conſtrued not to infer ſuch a mora as to intitle a 
poſterior arreſter, who had obtained the firſt decree of forthcoming, 
to a preference, Jan. 1724, Nairn. By our older practice, he who ar- 


reſted on a decree was preferable to him who arreſted on a dependence, 


and an arreſter after the term of payment, to an arreſter before it, 
St. b. 3. t. 1.4 46. ; Mack. F 7. h. t. But theſe rules do not appear found- 
ed in the nature of the diligence; for arreſtments, whether on a de- 
pendence or on a decree, or whether laid on for debts not yet due, or for 
debts already due, are all of the ſame kind, and lay an equal founda- 
tion for the arreſter's preference. If indeed an arreſter upon a de- 
pendence ſhall not have got his debt conſtituted by decree, when the 
preference is to be determined between him and the other arreſters 
whoſe debts are conſtituted, thoſe other arreſters muſt be preferred to 
him from the nature of the debt itſelf : for one who has not yet made 
it appear that any ſum 1s truly due to him, can claim no preference 
and in the ſame manner, if the term of payment of a debt on which 
arreſtment has been uſed, be not yet come at the time of the com- 
petition in the forthcoming, the creditor in that caſe can have no pre- 
ference : nay, he could not obtain a forthcoming, though there were 
no competition, becauſe no creditor is intitled to payment till the 
term of his payment be come: but where the dependence is cloſed by 
a decree, or where the term of payment of the debt is paſt, before 
the iſſue of the competition, there the arreſtments are, by the preſent 
practice, preferred according to the priority of the ſeveral dates, with- 
out any regard to the condition of the debts at the time of uſing the 
diligence, June 14. 1710, Brodie; amet, 100,——Sundry regulations 
were eſtabliſhed with regard to arreſtments and poindings by a tem- 
porary act of ſederunt, Aug. 10. 1754 ; but as the term of that act is 
now elapſed, without being prorogated, it may ſuffice to refer the 
reader to the act itſelf. 

19. The order of preference in the competition of arreſtments with 
aſſignations may be compriſed under the three following rules. Firft, 
An affignation gramed by the common debtor, and intimated before 
arreſtment, is preferable to the arreſtment. Nothing can be arreſted 


but what belongs to the arreſter's debtor at the time of the arreſtment. 
An intimated aſſignation fully diveſts the cedent of the property of 


the 


% ; þ Y FRED R 
In a competition between two arreſtments, whereof one was certified in the execution 
to have been laid on between the hours of fix and ſeven, and the other between ſeven and eight, 


v 


the Lords preferred the former ; tan Cameren contra Themas Byfeell, Feb. 28. 1772. 
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Boo III. the ſubject aſſigned: of courſe it cannot afterwards be attached as his 
1 property by the diligence of his creditors *, 24/y, Where the aſſigna- 
tion is granted by the common debtor before arreſtment, but not in- 
timated till after it, the arreſter is preferred to the aflignee; becauſe 
the arreſtment renders the ſubject arreſted htigious, after which that 
ſubject cannot be affected by any volnntary deed of the debtor, either 
granted after the arreſtment, or not completed till after it; and as no 
aſſignation can be complete before intimation, intimation is accounted 
part of that voluntary deed, From theſe two rules a thwd ariſes, 
That where the intimation is of even date with the arreſtment, with- 
out expreſſing the ſeveral hours in which they were made or uſed, 
they are to be preferred pari paſſu; for ſince it is uncertain which of 
the two is prior, the matter cannot be otherwiſe extricated. In the 
caſe of commiſſions of bankruptcy in England, rflued by the Chan- 
cellor, aſſignees are named by him for receiving the bankrupt's effects 
in truſt for his creditors, after which no creditor can uſe any diligence 
that wall affect the right of the legal aſſignees. Queſtions of compe= 
tition have been once and again moved, betwixt the bankrupt's cre- 
ditors who had arreſted ſuch - of the bonds due to their debtors as | 
were granted by perſons then reſiding in Scotland, according to the 
directions of the law of Scotland, and theſe aſſignees. Where the 
bonds arreſted were drawn after the Engliſh form, and made payable 
in England, the court of ſeſſion, conſidering them as Engliſh debts, 
ſituated in ſome manner in that country, and ſubject to the juriſdic- 
tion of the courts of England, found they were properly veſted 1n the 
legal aſſignees, ſo that they could not be affected by any poſterior di- 
ligence, and upon that ground, preferred the aſſignees to the arreſters, 
New. Call. i. 133. But the arreſters of debts payable in Scotland, and 
due by perſons reſiding there, were preferred to the legal aſſignees. 
Thoſe conſidered as Scottith debts were found not to fall under the 
commiſſion of bankruptcy, which cannot have effect beyond the juriſ- 
diction of the court of chancery, New. Coll. ii. 179. It may be ob- 
ſerved, before finiſhing the doctrine of arreſtments, that the expreſſion 
of arreſting of goods is made ute of to denote their actual ſeizure in 
act 1672, c. 5. which makes it lawful for the magiſtrates of royal bo- 
roughs to arreſt ſuch goods as cannot be bought or ſold but by freemen 
of royal boroughs, if they ſhall be found in the poſſeſſion of unfree- 
men without the bounds of the borough, and to get them declared 
eſcheat by any lawful judicature. Theſe words are fo explained as to 
mean no more, than that the magiſtrates may apply to the proper judge 
for a warrant to ſeize the goods, in order to their being eſcheated, 
New Coll. i. 189. No prohibited goods, therefore, that are not actual- 
ly ſeized in the hands of unfreemen, are liable to confiſcation. 
r real 20. Poinding is that diligence by which the property of the debtor's 
pron. moveable ſubjects is transferred directly to the creditor who uſes the 
poinding. diligence. It has been long known in our law; and the deſcription 
given of it in Q. Attach. c. 49. differs but little from our preſent prac- 
tice——Poinding may be divided into real and perſonal.— Real poind- 
ing, which is to be explained, 6. 4. f. 1. H 14. proceeds on thoſe dehts 
which are debita ſundi, and ſo affects the ground of the lands poinded ; 
for which reaſon it gets the name of poinding of the ground. —Perſonal 
poinding is uſed by creditors in perſonal N It paſſed an- 
ciently on brieves of diſtreſs or compulſion, which were writs iſſuing 
from the chancery, directed to the ſheriff, or other judge-ordinary, 
to judge 1n the debt recited in the brief; and the decree pronounced 
in conſequence of that brief was the warrant of poinding, Ai. Lau- 
tracts, 


See Principles of Equity, p. 296. 
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trafs, App. N* 6.; though Stair, 5. 3. J. 2. 13. ſeems to underſtand, Tr. VI. 

by the brief of diſtreſs, not the writ which founded the action, but the 

decree procceding upon the writ, Perſonal poinding may proceed, 

either on letters iſſuing from the ſignet of the ſeſſion; and indeed, let- 

ters of horning for payment of debt have uſually contained a warrant 

for poinding ſince 1661, c. 29. ; or on the decrees of inferior judges, 

to the extracts of which, a precept of poinding is always ſubjoined. 

In the laſt cafe, the diligence can have no effect beyond the territory 

of the judge who pronounces ſentence, and is commonly executed by 

the proper-officers of the inferior court. But when poinding proceeds 

on letters from the ſignet, it may be uſed, not only in execution of 

the decrees of the ſupreme court, from whence the letters iſſue, but 

of thoſe of inferior courts. It reaches to the debtor's goods in what- 

ever part of the kingdom they may lie; and can be executed by meſ- 

ſengers only. ; 

21. No perſonal poinding can be carried into execution till the 5 

debtor be firſt charged to pay or perform, and the days of the charge be * to 

be expired, under the pains of fpuilzie, by 1669, c. 4. This ſtatute pay or per. 
was enacted to put a ſtop to a former rigorous practice, of poinding 5 

the goods of debtors, without giving them the leaſt notice that their for feu-du- 

bond, or other ground of debt, was regiſtered, by which perſons of ts 

entire credit were frequently affronted; fee Kames's Elucidations, p. 407. 

Poindings againſt vaſſals for the arrears of feu - duty are exprefsly ex- 

ccpted from the act. But the exception 1s improper; for the act itſelf 

is confined to perſonal poinding; and therefore no poinding of the 

ground fell under it, though there had been no exception. As all 

creditors had, before this act, a right, by the common law, to poindl 

without any previous charge, that right could not but be competent 

to landlords; who, it appears by 1469, c. 35. might have poinded their 

tenants for the pay ment of their rent immediately after it fell due, ex- 

cept where the terms of payment were the feaſts of Whitſunday or 

Martinmas. And, agreeably to this cuſtom, ſeveral deciſions are 

quoted by Baff. p. 398. c. 9, 10. ſuſtaining poindings againſt tenants, 

where the arrears were liquidated by the ſentence of the baron-bailie, 

without the leaſt mention of the neceſſity of a previous charge. This 

ancient right is ſtill reſerved entire to the landlord by the aforeſaid act 

1669, c. 4, from the preſumption, that a landlord will not, without the 
—aolt urgent neceſlity, break his tenant's credit, and lay his own grounds : 

waſte. ;. And, in conſequence of this reſervation, ' barons: may, by the 

preſent law, poind their tenants for the arrears of rent fixed by decree, 

not only without an antecedent charge, but even in/anter after pro- 

nouncing the decree, without waiting the expiration of the days, which 

are ordinarily indulged to debtors when a charge is given them upon 

a decree, Home, 5. A debtor's goods may be poinded by one creditor, 

though, they have been arreſted before by another; for arreſtment 

being hut an imperfect diligence, leaves the right of the ſubject ſtill in 

the debtor, and 1 cannot hinder a creditor from uſing a more perfect 

kind of diligence, which may have the effect of carrying the property 

of the goods directly to himſellff . 

235 LK corns may be poinded ; for they are truly moveable : Growing 

and their prices and quantities are as capable of being fixed before _ 8 
their ſeparation from the ground as after it, Fount. June 15. 1709, Bni- e 
lantyne, And as they may be attached by diligence, it was found, — — 
that a ſale of them fairly made by a perſon inſolvent to certain eredi- againſt a te- 
tors who were ready to poind, transferred the property, excluſive of 2 * a 
other creditors who had neglected to uſe the proper diligence debito OO 
Vor. II. . e tempore, 
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Book III. engere, New Coll. ii. 154. It is an obvious principle of equity, that 


Form of 
poinding. 
Goods muſt 
be twice ap- 


priſed. 


Exception to 


this rule. 


no creditor has a right to poind any goods but thoſe which belong to 
his debtor. Our ancient uſage, which, contrary to this rule, authoriſed 
the poinding of the goods of tenants for the debts, due by their land- 
lord, was in part corrected by 1469, c. 37. which confined ſuch poind- 
ings to the amount of the rent due by the tenant to the landlord, 


ſupr. b. 2. t. 8. F 33.3 and now of a long time no poinding bas been 


uſed againſt a tenant, even to the leaſt extent, for a perſonal debt due 
by his landlord. The only method competent to a landlord's credi— 
tor for affecting the rent due by his debtor's tenant, is by arreſtment 
in common form. By the Roman law, J. 7, 8. C. Quæ res pron. oll. no 
plough- ſlaves, plough-oxen, or inſtruments of tillage, could be ſub- 
jected to any right by which creditors might carry them off, leſt the 
culture of lands ſhould ſuffer. This law is, with ſome reſtrictions, 
made ours, by 1503, c. 98. which prohibits all officers of the law to 
poind horſes, oxen, and other goods pertaining to the plough, at the 
time of labouring the ground, either where the debtor hath other 
moveables that may be poinded, or where he has lands that miy be 
appriſed. But the laſt part of this act, relating to the appriſing of 
lands, has been long in diſuſe ; and now plough-goods may be poind- 
ed where the debtor hath no moveables, though he have lands, Tun. 
Dec. 7. 1692, Turner. By the time of labouring mentioned in this 
act is underſtood, that time in which the tenant whole goods are to be 
poinded, is tilling the ground: for the law was enaQted, that tenants, 
by being ſtripped of the inſtruments of tillage, might not be brought 
under the neceſſity of letting their farms lie waſte; which reaſon 
ceaſeth, as to the tenant whoſe tillage is finiſhed, though his ſeaſon of 
plowing may have been earlier than that of his neighbours, Nev. 22. 
1628, aten. For the ſame reaſon, a debtor's plough-goods cannot 
be poinded, if his own plowing be not over, though thut of the neigh- 
bouring tenants be finiſhed. But this exemption docs not reach to 
the caſe where the tillage for immediate ſowing is finithed, though the 
renant ſhould be continuing to plow for ſummer fallow, Zune 20. 1712, 
Arnot, The poinding of plough-goods 1n contravention of this a&, 
if as many of the other goods of the debtor as are ſufficient for the 
debt be expoſed to the meſſenger's view, infers a ſpuilzie: but if the 
meſſenger has been to blame only in not making a thorough ſearch 
for moveables, the dcbtor is entitled to reſtitution only, Fornt, Jul 
20, 1703, Lawſon. If a meſſenger in his ſearch find ſome moveables, 
but not enough for clearing off the debt, he may lawfully proceed in 
the execution of the poinding, March 1684, Goodſire, cited in Dif. ii. 
p. 94.—This exemption from poinding was, by an old deciſion, Ba. 
p. 400. c. 20. extended by analogy to the bucket and wand of a ſalt- 
pan, which can at no time be poinded if the debtor has ſufficiency of 
other poindable goods *. 

22, In the execution of poinding, the debtor's goods muſt be twice 
valued or appriſed; firſt on the ground of the lands where they were 
firſt laid hold on, either by the ſtated appretiators or birleymen of 
thoſe lands, if the debtor ſhall demand it; or otherwiſe, by appretia- 
tors named for that purpoſe, and ſworn by the meſſenger or other of- 
ficer who executes the poinding. After this it behoved the meſſenger, 
by our former practice, to carry the goods to the market-croſs of the 
county-town, or other ſeparate juriſdiction; and if they could not 
conveniently be driven or removed, ſamples or parcels of them muſt 
have been carried thither, and there valued a ſecond time by the ſtat- 
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ed appretiators of that juriſdiction; and in default of them, by per- 
ſons named and ſworn by the meſſengers. But now, by the late ju- 
riſdiction- act, 20 Geo. II. they may be carried to the market- croſs of 
that royal borough, or borough of barony, or even of that borough 
of regality, though this juriſdiction be now aboliſhed, that lies next 
to the place where the poinding was begun. This is declared to be 
as ſufficient as if the goods had been carried to the market- croſs of 
the county-town, This double. appriſement was introduced, that if 
the goods ſhould happen to be eſtimated too low by the firſt appretia- 
tion, the debtor might have a chance of getting the miſtake rectified 
by a ſecond valuation; for which reaſon, the birleymen in the two 
valuations muſt be different perſons, and the poinding muſt proceed 
againſt the debtor according to the ſecond appriſement, Fa!c, ii. 244.— 
In the following caſes, however, poinding requires only a ſingle ap- 
priſement. Tig, That which is uſed by miniſters for recovering 
their ſtipend is declared valid, if the goods be appriſed on the ground 
of the lands where they were ſeized by the meſſenger, 1663, c. 21. 
This privilege is, in the opinion of ſome writers, extended in favour 
of univerſities, ſchools, and hoſpitals, by 1696, c. 14. contrary to the 
words of the ſtatute, which reſtrict the extenſion to the particulars 
there expreſoly mentioned, 2dly, It appears to have been an ancient 
cuſtom, that poinding by a baron for his rent might proceed upon one 
appriſement, either on the lands where the goods were firſt appre- 
hended, or upon any other accuſtomed place of poinding within the 
barony, Balf. p. 49. c. 10. This privilege has been, by our later de- 
ciſions, adjudged to belong ſtill to barons, in poinding for arrears of 
rent, as far down as Dec. 1735, Macqueen ; and is juſtly extended by 
Stair, 6.4. ft. 47. 5 39. to all poindings proceeding on baron-decrees, 
whatever the ground of debt may be; ſince no baron can give his of- 
ficer a power of carrying a debtor's goods through the territory of ano- 
ther judge to the next county-town. 

24. After the meſſenger hath made public intimation of the appriſed 
value of the goods by three Oyeſſes, he muſt require the debtor to 
make payment of his debt, including the interett and expences. If 
the debtor ſhall offer payment to the creditor, or, in his abſence, to 
his lawful attorney; or if, upon their refuſing to accept of payment, 
he ſhall conſign the debt in the hands of the judge-ordinary, or his 
clerk ; the goods malt be left with the debtor, and the meſſenger muſt 
make mention of this confignation in the exccution of poinding. If 
no offer be made of payment or conſignation, the meflenger ought to 
adjudge the goods to the creditor at the appriſed values, and deliver 
them over to him; which adjudication and delivery veſts the creditor 
with the full right of them, and completes the diligence. The meſ- 
ſenger ought alio to deliver to the debror, after the poinding is com- 
pleted, a copy of the warrant and its executions, containing a full note 
of the appriſed values, as a voucher to the debtor, that his debt is ſa- 
tisfied, in whole or in part, by the goods poinded. 

25. Corn is ſometimes poinded ſymbolically, by rips, or parcels, 
which are drawn from the ſtacks ; and this fort of poinding is effec- 
tual to creditors, when proceeded in regularly, fo that the uſer of 
it is preferable to another creditor who ſhall conſummate a poinding 
before him, by getting the grain legally appriſed, and its quantity 
aſcertained, Fount, Dec. 22. 1698, Cathcart ; Fune 1727, Macwhirter ; 
becauſe it is the ſentence of the meſſenger, adjudging the ſubject poind- 
ed to the creditor, which transfers the property. But if a creditor 
poinding in this way, by rips, take poſſeſſion of the corns before 
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by the tenants from whom the creditors received them, March 11, 
1707, Erſkine, he will be liable in a-ſpuilzie, If the debtor's goods be 
within lockfaſt doors, to which the meſſengen employed in executing 
the diligence cannot get eaſy acceſs, he ought to rgurn an execution, 
ſetting forth that fact; on which a new precept will be directed of 
courſe for making open doors: but if the meſſenger thall, before ob- 
taining this ſecond precept, attempt to break up any lockfaſt place, he 
may be lawfully reſiſted. If the meſſenger be poſſeſſed of letters of 
caption directed againſt the debtor, he may lawfully force open lock- 
faſt places; becauſe letters of caption by their uſual ſtyle contain a 
warrant to make open doors, in caſe acceſs ſhall be refuſed, Poinding, 
though it be ſometimes accounted the ſentence of a meſſenger, is truly 
the execution of that decree on which the diligence proceeds, Though 
letters of caption, which is a diligence merely perſonal, may be execut- 
cd at any time of the day or night; yet where the execution imports 
the transference either of property or of poſſeiſion, it mult be gone a- 
bout between ſun and ſun, Fount. Now. 10. 1703, Gordon. This ri- 
gour, however, is ſomewhat abated in poinding, which, if begun be- 
fore ſunſet, is ſuſtained, provided it be finiſhed before the going off of 
day-light, Feb. 11. 1675, Douglas. The meſſenger employed in the 
poinding, who is entitled to the ſherift-fee for executing his office, e. 
b. 1. t. 4. H 38. may, without decree, reſerve it to himſelf out of the value 
of the goods poinded ; and this ought to be expreſſed in his execution. 

26. As the property of moveables is nreſumed from the poſſeſſion 
of them, a creditor may poind all the moveables 1n his debtor's poſ- 
ſeſſion : nor will the debtor's allegation, even upon oath, that the 
foods to be poinded belonged to another, ſtay the diligence. If a 
third party ſhall, before the poinding be completed, offer to make oath 
that the goods are his; the meflenger, who is veſted with a judica- 
tive authority in this matter, is authoriſed to take his oath, and put 
ſqecial interrogatories to him, in order to diſcover in whom the pro- 
perty is truly veſted ; and if, by the claimant's anſwers, it ſhall ap- 
pear to him, that the claim is patched up and colluſive, he may pro- 
ceed in the poinding, &. b. 4. f. 30. H 6.; 6. 4. f. 47. Y 26, It might 
be naturally concluded, that ſince the meſſenger has legal authority to 
judge whether a claimant's oath proves his colluſion with the debtor, 
lie ought to be veſted with the fame full authority in an article of no 
higher diſquiſition, viz. Whether a written conveyance of the goods 
to be poinded, granted by the debtor to a third party retenta poſſeſſione, 
be colluſive? By the general opinion of our writers, however, ſup— 
ported by ſeveral deciſions, the meſſenger, where a claimant appears, 
ſupported by the title of a written conveyance, hath no cogniſance 
of the validity of that claim, if the claimant ſhall make oath on the 
verity of it, but muſt leave the poinding unfiniſhed, Fount, Fuly 22. 
1687, E. Bread. He ought, however, in that caſe, to expreſs in his exe- 
cution the reaſons that prevailed with him to itop ſhort in the diligence. 
27. Where a meſſenger is obſtructed in the execution of a poind- 
ing by a claim, let it be ever ſo groundleſs or lame, or is deforced by 
violence from completing it, the property of the goods is not trans- 
ferred to the uſer of the diligence: for ſundry ſolemnities are by law 
accounted neceſſary and eſſential in poindings, in order to transfer the 
property; and conſequently ſuch imperfect poindings cannot bar any 
co- creditor, upon whom the violence which occaſioned the interrup- 


tion was not chargeable, from uſing that diligence. But if the de- 
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forcement is imputable to the creditor, he will be caſt in the compe - 
tition perſenali objeftione, Hence, where a poinding was forcibly ſtop- 
ped by the poſſeſſor of the goods, under pretence that they had heen 
before arreſted in his hands by another, the poinding was held for 
completed in a queſtion with the prior arreſter, ame, 14. from a 
preſumption, that the arreſter, whoſe diligence was uſed as a handle 
for ſtopping the poinding, had been privy to the deforcement. All 
who ſtop a poinding, whether by violence, or by a claim under a col- 
lufive title, are liable, not only criminally in the pains of deforce- 
ment, inf. b. 4. f. 4. H 32, 33. but civilly in the value of the goods 
which might have been poinded by the creditor, Dalr. 112. ; July 6. 
1727, Niven, obſerved in Di#. ii. p. 342. ; fee Edg. June 10. & 23. 
1724, Gordon. 3 

28. This title may be concluded with a ſhort account of a ſpecies 
of poinding much differing from common poindings, viz. the poind- 
ing of horſes, cows, or ſheep, found in fields of corn or graſs, plan- 
tations, or other incloſures, by the proprietor or poſſeſſor. This 
poinding does not transfer property, and was intended merely as a 
ſpur to tenants to keep a watchful eye over their cattle, and as a com- 

nation to him whoſe corns, graſs or plantations, have ſuffered by 
the treſpaſs. The poſſeſſor of the grounds on which the cattle were 
ſcized might, by our molt ancient cuſtom, carry them off brevi manu, 
without a ſentence, to any houſe or field belonging to himſelf, and de- 
tain them there for twenty-four hours, If the owner of the cattle 
did not, within that time, appear, and make his claim, the poſſeſſor 
might inſiſt to have a value fixed by the ſtated appriſers of the ba- 
rony, of the damage he had ſuffered, comprehending the mainte- 
nance of the cattle from the time they were ſeized ; and might re- 
tain one or more of them for himſelf, in proportion to the appriſe- 
ment, reſtoring the reſt to the owner. This right was confirmed by 
1686, c. 11. appointing winter herding ; by which the owner of the 
cattle is ſubjected in payment to the party ſuffering, of half a merk 
toties quoties for each cow, horſe, or ſheep, beſides the damage done to 
the corn, graſs, or plantation; and it is declared lawful to the poſ- 
ſeſſor of the ground to detain the whole, till he be paid of the ſaid 
half-merk for each, and the expence ef their maintenance. Though 
the act does not give expreſsly a right of detention for the damage, 
yet as that right was competent to the poſſeſſor by our uſage prior 
to the act, it may be ſafely concluded, that that right continues in the 
poſſeſſor; as the plain intention of the law was, not to weaken, but 
on the contrary to ſtrengthen the poſſeſſor's rights. If he who poinds 
in this way do not put the cattle into a poind- fold, or other place 
where they may have fodder and water, he is liable in a ſpuilzie, 


Cosf.. Feb. 13. 1676, Kid. | 
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I treating of the ſeveral ways of acquiring rights, we delayed ex- 
plaining the doctrine of preſcription, becauſe it is alſo a way of 
loſing rights or obligations. Preſcription muſt therefore be conſider- 
ed in this title, under a double view, not only as a method of ex- 
tinguiſhing property, but of eſtabliſhing it. Both kinds have their 
effect by the courſe of time; but the one by which property is ſe- 
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a to us, is called the poſitive preſcription; the other, the negative. 
The law of preſcription hath been by many writers cenſured, as hardly 
agreeable to the law of nature: and Stair ſeems to favour this opi- 
nion, when he ſays, b. 2. f. 12.4 9. that it is of poſitive inſtitution, 
and founded on utility rather than on equity. Thus far muſt be ad- 
mitted, that it is not deducible directly from natural law, and that it 
hath received all its forms from ſtature: but it is alſo certain, that 
the nature and ends of ſociety have made preſcription neceſſary; and 
that it has been introduced, after the example of the Romans, into 
moſt nations of Europe, though under different limitations, as beſt 
ſuited the genius and conſtitution of the ſeveral ſtates. The great 
reaſons for the law of preſcription are the two following: Fit, For 
fixing and aſcertaining property, J. 1. De iſuc. the improvement of 
which muſt have been greatly neglected. and the minds of poſſeſſors 
laid under continual fear and anxiety, if they had been for ever ex- 
poſed to the effect of obſolete claims, which perhaps had not been 
heard of for a century of years backwards. 24%, For preventing 
forgeries, 1617, c. 12. which muſt have been exceeding frequent, if 
deeds of the moſt ancient dates, though they had never been uſed, 
ſhould have any legal effect given to them, as the difficulty of dif. 
covering the falſehood at a great diftance of time, and conſequently 
the hopes of impunity, would afford ftrong remprations to the com- 
miſſion of that crime. This policy is not only profitable to ſociety, 
but moſt conſiſtent with the eſſential rules of government; for the 
ſupreme magiſtrate of every ſtate hath an inherent power to limit 
the natural rights of his ſubjects by proper reſtraints, and to puniſh, 
by forfeiture itſelf, the negligence of proprietors, when the great 
purpoſes of government demand it. Preſcription is therefore ground- 
ed on the proprietor's. relinquiſhing or abandoning his right; which 
the law takes for granted, or preſumes, from his forbearing to exer- 
ciſe it for the whole term of preſcription. 

2. Poſiti ve preſcription is generally defined by our lawyers, as FR 
Romans did uſucapion, the acquiſition of property by the continued 
poſſeſſion of the acquirer, for ſuch a time as is deſcribed by the law 
to be ſufficient for that purpoſe: but it ought rather to have been 
defined, the eſtabliſhing or ſecuring to the poſſeſſor his right againſt 


all future challenge ; for both the Roman law and ours require an 


antecedent title in the poſſeſſor, capable of transferring property: 
and therefore it may be obſerved, that our ſtatute eſtabhſhing the 
poſitive preſcription, 1617, c. 12. does not once mention the acqui- 
fition of property; but ſuppoſes the perſon, whoſe right is ſecured 
by that preſcription, to have been formerly the proprietor. 

3. The poſitive preſcription was firſt introduced into the law of 
Scotland by 1617, c. 12. which enacts, that whoever ſhall have poſſeſ- 
ſed his lands, annualrents, or other heritages, by himſelf or others, in 
virtue of infeftments, for the ſpace of forty years continually and to- 
gether, ſubſequent to the dates of the ſaid infeftments, peaceably and 
without lawful interruption, ſhall not be troubled or diſquieted there- 


in by his Majeſty“, or any other pretending right to the ſame. Though 


the act requires forty years poſleſſion enſuing the dates of the infeft- 
ments, yet if a preciſe proof of ſuch poſſeſſion were required univer- 


ſually, no preſcription could be received upon rights of ſo old dates as 


to exceed the memory of man: if therefore continued poſſeſſion ſhall 
be proved as far back as memory can reach, that poſſeſſion is by the 
preſumption of law carried backwards from thence to the date of the 
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all other ſubjects or rights that can be called heritable; and all privi- 
leges annexed to heritable ſubjects, fundo annexa, as patronages “, fairs 
or markets, &c.; and all ſervitudes or other real burdens affecting lands 
belonging to our neighbours, Feb. 10. 1666, Mint. of N. Leith. Though 
the ſtatute mentions in general terms ſeiſin, as neceſſary to preſcrip- 
tion; yet rights admitting no ſeiſin, or which may be perfected with- 
out it, if they be heritable, as tacks, ſervitudes, &c. have been by re- 
peated deciſions adjudged to fall under the ſtatute, as ſubjects capable 
of preſcription : for actual ſeiſin cannot with propriety be required as 
a title of preſcription, in rights which either do not admit ſeiſin, or 
are complete without it. Upon this ground, a decree of adjudication, 
even without ſeiſin, has been ſuſtained as a good title to acquire a 
right of tithes by preſcription, New Cl. 11. 120.: for though tithes 
may be, and frequently are, tranſmitted by ſeiſin; yet they admit of 
being completely carried by a perſonal right, ex. gr. when they have 
never been eſtabliſhed in the proper feudal manner by ſeiſin: and con- 
{equently a bare adjudication, with poſſeſſion upon it for forty years, 
will give to the adjudger a full right to the tithes, though the decree 
ſhould have been led againſt one who had not the leaſt ſhadow of right 
to them. Though it would be hard to affirm, that ſubjects incapable 
of continual poſſeſſion, are alſo incapable of preſcription ; yet as the 
act requires the poſſeſſion to be continual, it may reaſonably be doubt- 
ed, whether a perſon, even ſuppoſing him ſtanding infeft for forty 
years in a right of patronage, without challenge from any other dur- 
ing that whole period, can, in a competition with one claiming under 
a preferable title after the forty years, plead the poſitive preſcription, 
though he ſhould have exerciſed his right by once preſenting an in- 
cumbent upon the only vacancy which happened during the courſe of 
the preſcription, A ſingle act of poſſeſſion cannot with any propriety 
be called continual poſſeſſion; and the law of preſcription might on 
good grounds be taxed with iniquity, if a ſingle inſtance of negligence 
in the patron ſhould infer the forfeiture of his property, and transfer 
it to him who hath without a title preſented an incumbent to the 
benefice, though the effect of that preſentation ſhould laſt for a whole 
courſe of preſcription ; if, for inſtance, the preſentee ſhould continue 
incumbent in the church for full forty years 7. What number of acts 
of poſſeſſion may be requiſite to eſtabliſh ſuch preſcription, is an ar- 
bitrary queſtion : but this can hardly admit a doubt, that in a right 
of patronage couſtituted without ſeiſin, as is ſometimes the caſe, the 
grantee's exerciſe of the right for ſuch a time, and by ſuch a number 
of acts, as onght by the intendment of the ſtatute to be deemed con- 
tinued poſſeſſion, will ſecure his right againſt all future challenge, 
even without ſeiſin, &. b. 2. f. 12. F 23, The poſſeſſion muſt by the 
ſaid act be held for the forty years, without any lawful interruption ; 
i. e. he who is to eſtabliſh his right by preſcription, muſt not only con- 
tinue to poſleſs during that whole period, but he muſt not be diſturb- 


ed in his poſſeſſion by any act of interruption, made either by a no- 
torial inſtrument or via fa. | 


4. The ſtatute requires, that the poſſeſſor ſhall produce, as his title Nile of this 
of preſcription, a charter of the lands, under which is included every preſcription. 


deed of alienation, whether by diſpoſition, or even by a bare procu- 

ratory of reſignation, with the ſeifin proceeding on it, and dated pre- 

viouſly to the forty years poſſeſſion; and where there is no charter or 
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diſpoiitiva extant, ſeiſins one or more, ſtanding together for forty 
years, and proceeding on retours or precepts of Cu conftat, This 
hath given riſe to a reaſonable diſtinction, obſerved in practice between 
the preſcription of a ſingular ſucceſſor and that of an heir. Singular 
jucceſſors muſt produce for their title, not only a ſeiſin, but a charter 
or diſpoſition, either in their own perſon, or in that of their author : 
but more favour is {ſhown unto heirs, who poſſeſs rmtulo wniverſli, and 
who therefore need only produce ſeiſins, one or more, connected to- 

ether for forty years, without producing the relative charter. If the 
ſeiſins themſelves labour under no nullity, and are grounded either on 
retours or on precepts of Clare conſtat, the preſcription obtains in fa- 
vour of the heir, though he ſhould not produce theſe retonrs or pre- 
cepts; nay, though they ſhould appear to be informal or defective, 
Feb. 15.1671, E. Argyle; Feb. . 1739, Purdie, obſerved in Dif. ii. p. 103. 
And in the ſame manner, after preſcription is run in favour of a ſin- 
gular ſucceſſor, the charter and ſeiſin, if they be formal deeds, will of 
themſelves ſupport the preſcription, without the neceſlity of produ- 
cing the grounds of the charter; or even though, if extant, they were 
reducible upon nullities. And as preſcription cuts off all grounds of 

reference, which, if infiſted in before the expiration of the forty 
years, would have excluded the preſcriber ; a charter, though gragted 
a non domino, by one who himſelf had no right, is a good title of pre- 
ſcription : ſo that if the title be a fair genuine writing, and proper 
for the tranſmiſſion of property, the poſſeſſor is, after the years of pre- 
ſcription, ſecure by the ſtatute ; which admits no ground of challenge 
except falſehood, the length of time ſtanding in the place of all other 
requiſites, 1741, Ged. From this rule another may be deduced as a 
corollary, That a poſſeſſor, after he has acquired a ſubje by the po- 
ſitive preſcription, cannot be affected by the alleged preference of 
any title in his competitor antecedent to the commencement of the 
preſcription, more than he can be by the legal defects of that charter, 
or other title on which his own right of preſcription was 5 
If he, and his authors, have had ſuch poſſeſſion as the ſtatute requires 
during the whole courſe of forty years, he is fully ſecured againſt all 
diſturbances upon pretence of antecedent titles, though they ſhould 
be unqueſtionably preferable to his own. A right or ſubje& may be 
carried by preſcription, though it be not exprefled in the preſcriber's 
charter, if he ſhall have poſſeſſed it for forty years as part and perti- 
nent of another ſubje ſpecially mentioned in it. This obtains, 
though his competitor ſhould have been ſpecially infeft in the ſubject 
in diſpute, unleſs he has alſo taken care to preſerve his right, either by 
acts of poſſcſhon, or of interruption, within the years of preſcription, 
Nov. 27. 1677, Grant ; Feb. 22. 1711, E. Leven, But if the ſubject 
cannot by its nature be accounted a pertinent of the lands in which 
he who claims the preſcription is infeft, preſcription cannot be ad- 
mitted ; an inſtance of which has been already given in the caſe of a 
bounding charter, /#pr. b. 2. 1. 6. 3. 

5. Poſſeſſion muſt, by the ſaid ſtatute, be continued through the 
whole courſe of preſcription, upon the title of ſeiſins. No part there- 
fore of the poſſeſſion of a ſingular ſucceſſor, upon a bare perſonal 
right, as a charter or diſpoſition, can be computed to make up the 
years of preſcription, And this 4s alſo the caſe of an heir's poſſeſſion 
before he hath completed his titles by ſeiſin; becauſe ſuch. poſſeſſion 
by the heir is grounded barely on the right of apparency, and not up- 
on ſeiſins, &. ö. 2. J. 12. 15.3 Feb. 15. 1671, E. Argyle v. The poſ- 

| ſeflion 


See the 2 Bank. ii. 162. The paſſage here quoted from Stair ſeems ambigu- 
Ous. See further, ant. ili. 99. 
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ſeſfion of tenants, adjudgers, wadſetters, liferenters, and others who 
have temporary rights on the ſubject derived from him who claims 
the preſcription, is both by the nature of poſſeſſion, ſapr. b. 2. f. 1. 22. 
and by the words of the act, accounted the poſſeſſion of the preſcri- 
ber; and fo muſt be computed in order to complete the courſe of pre- 
ſcription, in a queſtion with third parties, June 19. 1713, Murray; 
Edg. July 28. 1724, E. Marchmont, Though the ſtatute requires, in 
the caſe of an heir, feifins founded either on retours or on precepts of 
Clare conſtat, yet a ſeiſin by haſp and ftaple in burgage-tenements is 
deemed equrvalent to one proceeding on a precept of Clare conftat ; 
becauſe the bailie, by the conſtant uſage of boroughs, receives heirs 
upon a fummary cognition of their propinquity; and if this manner 
of entry were not accounted ſufficient for preſcription, the act 1617 
could be of little uſe in burgage-tenements, Dalr. 65. On the ſame 
ground, a ſeiſin of bargage-tenements, bearing refignation to have. 
been made in the hands of à bailie, is a good title of preſcription ; 
becauſe, by the borough- forms, the reſignation and ſeiſin are contain- 
ed in one inſtrument, without either charter of reſignation or precept 
of ſeiſin, Dalr. 68. T 

6. An account hath been given of the titles required in the pre- 
ſcription of ſalmon fifhing, ſupr. b. 2. f. 6.F 15. ; and in that of ſervi- 
rudes, 5. 2. f. 9. & 3. 4. & 29. In all preſcriptions of the regalia, a 
charter, even from a ſubject, is deemed a fufficient title; becauſe 
poſſeſſion for the forty years, upon the title of ſuch charter, creates a 
preſumptio juris et de jure, that the right of that ſubject was originally 
granted by the King, Dec. 2. 1679, Farquharſon ; Jan. 13. 1680, Brown; 
Dec. 22. 1731, Tarbat, Forty years poſſeſſion, without any title in 
writing, is ſufficient to eſtabliſh a right to a private road through the 
grounds of a neighbouring proprietor, Fount. July 17. 1700, L. Ben- 
nochy, Real rights of annual preſtations, as tilling the ground, lead- 
mg manure, c.; and the caſualties and perquiſites of ſheriffs, and 
other ſuch public officers of the law, may be alſo conſtituted by a poſ- 
{ſeſſion of forty years, without any ſpecial clauſe in the charter or 
grant, March 11. 1634, Sher. of Galloway; July 11. 1672, E. Callender ; 
Dec. 27. 1709, Cunningham. Where one's poſſeſſion of heritage may be 

ſupported on two different grounds or titles, the moſt ancient of which 


contains limitations on the poſſeſſor or his heirs which the latter is 


free from, it is lawful for the poſſeſſor to eſtabliſh his right upon the 
unlimited*title, and aſeribe his poſſeſſion thereto; which poſſeſſion, if 
it is uninterrupted for forty years together, will entitle” him to the 
benefit of the poſitive preſcription, and ſecure him and his ſucceſſors 
againſt any attack from all ſuch deſerted infeftments or claims fetter- 
ing his right, upon which no legal ſtep had been taken during that pe- 
riod. By this rule, an eſtate which hath been, poſſeſſed for a whole 
courſe of preſcription under titles deſcendible to heirs of line, becomes 
an unlimited fee in the poſſeſſor, diſburdened of every limitation for- 
merly conceived in favour of heirs-male, even though all the heirs 
who enjoyed the eſtate during that *period were the heirs-male as well 
as heirs of line, Home, 126. ; New. Coll. i. 59.; for the poſſeſſor is, in the 
preciſe terms of the ſtatute 1617, ſecured from the effect of all prior 
infeftments. And if the law ſtood otherwife, that ſtatute of preſcrip- 
tion could afford little ſecurity to purchaſers : for though the proprie- 
tor had poſſeſſed upon unexceptionable titles for a double courſe of 


559 


T1 r. VII. 
—— 


of ſervitudes, 
regalia, Cc. 
ſeſſion may be 


ſupported on 
two different 


titles, one li- 
mited, and 
the other 
free. 


preſcription, ſtill, if any burdens or limitations ſhould appear in any 
charter, dated perhaps ſome centuries ago, thefe burdens would, by 


that doctrine, continue effectual to perpetuity, not only againſt the 
heirs, but the ſingular ſucceſſors of that proprietor. 


Negative pre- 
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Boox III. 5. There is no ſtatute eſtabliſhing a poſitive preſcription in move. 
—— able right or ſubjects: nor indeed was one neceſſary; for ſince the 
ſeription of property of moveables is preſumed from poſſeſſion alone, without any 
moreavles title in writing, the proprietor's neglecting for forty years together to 
claim them, by which he is cut off from all right of action for reco- 
vering their property, effectually ſecures the poſſeſſor. 
8. The negative preſcription may be defined, the loſs or forfeiture 
ſcription. of a right, by the proprietor's neglecting to exerciſe or proſecute it 
during that whole period which the law hath declared to infer the loſs 
of it, This kind of preſcription, by the running of forty years, had 
been made part of our law long before the poſitive, by two ſtatutes, 
1469, c. 29.3 1474, c. 55-3 which enact, that all creditors by obli- 
gation ſhall follow forth their righr, and take document upon it within 
forty years; otherwiſe that the right ſhall preſcribe. Theſe acts were 
at firſt ſtrictly interpreted, and confined to ſimple obligations, Feb. 26, 
1622, Hamilton: but they were ſoon extended to mutual contracts, 
Nov. 27. 1630, IL. Lauder; to marriage-contracts, even when they 
were {ſupported by ſubſequent marriage, Dec. 23. 1630, Ogilvie ; and 
to actions concerning moveables, though they were grounded on rights 
of property, Dec. 7. 1633, Min. of Aberſharder. The act 1617, by 
which the poſitive preſcription 1s eſtablithed, hath alſo amplified the 
negative, which was underſtood formerly to be limited to moveable 
rights, and hath extended it, ſo as to ſtrike againſt all actions compe- 
tent on heritable bonds, reverſions, contracts, and others not ſued 
upon within forty years after their date. It was, on this clauſe of the 
ſtatute, adjudged, that actions founded on rights of property of land, 
cannot be loſt by the negative preſcription, unleſs they be excluded 
by a poſitive right in him who objects it, Dec. 24. 1728, Presb. of Perth, 
obſerved in Di. ii. p. 98. ; and there had been a deciſion nearly ſimi- 
lar ſome years before, Edg. July 20. 1725, Paton, Both judgements 
proceeded on the ſame medium, That the negative preſcription of. he- 
ritable rights of property cannot be pleaded, even by one who -hath a 
title in himſelf proper to be the foundation of a poſitive preſcription, 
if it be not actually eſtabliſhed in him by that preſcription ; becauſe 
the negative preſcription confers no right on him who pleads it, but 
barely extinguiſhes that which is in the adverſary ; and, conſequent- 
ly, that none but he who hath in himſelf a full right of property in 
the lands, can have any intereſt to plead againſt his party, that he has 
loſt his by the negative preſcription, ſince, by that plea, his adverſa- 
ry's right cannot be transferred to himſelf. 
Right of ſet- 9. The right of ſetting aſide any deed upon extrinſic objections, 
. which do not appear ex fucie of the writing, but require a ſeparate evi- 
extrinſic ob- dence, ex. gr. the right of reduction ex capite lecti, is loſt, it not exer- 
ane mr falls ciſed within fotty years. But objections ariſing from intrinſic nulli- 
wh e — ties fall not under the negative preſcription, Thus a bond, or inſtru- 
a ment of ſeiſin, without ſubſcribing witnetles, cannot become valid by 
any lapſe of time. This doctrine holds alſo in diligences uſed againit 
heritable ſubjects, as adjudications, which, if intrinſically null, may 
be {et aſide, even after the years of preſcription, July 25. 1738, Ainſlie, 
cited in Di#. 11. p. 99. But where the adjudger hath eſtabliſhed a right 
to che lands adjudged by the poſitive preſcription, he is ſecure againſt 
: all ſuch challenge. 8 
What rights 10. Certain rights are ex /ua natura incapable of the negative pre- 
2 ſcription; at leaſt where ſtatute does not interpoſe. Fit, Res mere 
= preſerip. acultatis 3 powers which one may exerciſe or not at his pleaſure ; ex. 
tion. Res me. gr. à power or faculty to burden lands with a certain ſum, or to re- 
re /acultatis. voke 


Of Preſeription. 


voke a right granted, &.; for it is the nature of theſe to lie over; 
ſo that they may be exerciſed guandocunque, at any time. Hence, where 
one ſubjected to thirlage had got a power from the proprietor of the 
dominant tenement to build a mill on his own property, that power 
was adjudged not to be loit, though neither he nor his anceſtors had 
uſed it for an hundred years together, March 14. 1707, L. Bimmenſide. 
Hence alſo the right inherent in every proprietor, of building, or uſing 
any other act of property on his grounds, cannot preſcribe by any 
length of time, though a neighbouring landholder ſhould ſuffer ever 
ſo much by the exerciſe of it, A right of reverſion, when not limit- 
ed in point of time, is juſtly ranked in this claſs of things ; for it 1s 
a faculty reſerved to the reverſer to redeem his lands at any time that 
he ſhall think convenient, at whatever diſtance of time that may hap- 
pen to be from the conſtitution of the right, From hence it follows, 
that reverſions would not have fallen by the negative preſcription, if 


the act 1617 had not expreſsly declared, that that preſcription ſhould 


ſtrike againſt all actions competent upon reverſions. This enactment 
was neceſlary for the ſecurity of purchaſers and creditors, who could 
not poſſibly be ſecured if ſuch reverſions as were latent, or could not 
be known to ſingular ſucceſſors, had continued effectual, without be- 
ing limited by ſome period of time. From the general enactment in 
the ſtatute extending the negative preſcription againſt reverſions, are 
excepted all ſuch reverſions as are either incorporated in the body of 
the infeftment, which is uſed by the poſſeſſor for his title, or regiſter- 
ed in the books of the clerk-regiſter : not-merely becauſe all ſuſpicion 
of falſehood ceaſeth as to theſe, which is the reaſon aſſigned in the 
act; but alſo becauſe reverſions which are either regiſtered in a public 
record, or expreſſed in the body of the purchaſer's right, are eaſily 
diſcoverable by him. Such reverſions are not only ſecured by this 
act to the reverſer againſt the negative preſcription, but they are an ef- 
fectual bar againſt any perſon from pleading the poſitive, Kames, 92. 
11. As to the queſtion, Whether exceptions or defences competent 
to a defender for eliding any action, can be loſt by the negative pre- 
ſcription ? the following diſtinction may be made. Where the excep- 
tion eſtabliſhes no right in the excipient, but tends merely to exempt 
him from a demand that may be made on him by another, it cannot 
be loſt non utendo, but muſt operate as long as it is poſſible for the o- 
ther party to proſecute his right; becauſe the negative preſcription 
ſuppoſes ſome right or claim in a perſon, which is underſtood to be 
abandoned or deſerted, by not inſiſting upon it within the time limit- 
ed: and beſides, exceptions which relate, not to the conſtitution, but 
to the extinction of a claim, not being intended to have any farther 
operation, are ſeldom productive of an action, and ſo cannot be found- 
ed on till the perſons having right to them be ſued upon the claim. 
An exception therefore ariſing from the diſcharge or acquittance of a 
debt, or from receipts of money reſtricting the debt to a fixed ſum, 
muſt be perpetual. Nay, if the debtor ſhould, for his farther ſecuri- 
ty, bring an action after the years of preſcription for declaring the 
debt to be paid off or reſtricted by theſe vouchers, it cannot be object- 
ed to him, that his right of action is preſcribed ; ſince the intention 
of it is not to rear up any demand or claim againſt the defender, but 
barely to extinguiſh an obligation which was once due by himſelf, 
Hence alſo a decree of valuation or of ſale of tithes, cannot be loſt 
non utendo ; becauſe ſuch decree eſtabliſhes no right or claim of tithes 
H the obtainer of it againſt another, and can be uſed by him no other- 
wiſe than as a defence againſt the claim of the titular, June 7. 1710, 
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Boo UL La. Curdrſt. Upon this ground a decree by which any final adjuſtment 
| of differences is made between the parties, ex. gr. a judgement ſettling 
the boundaries between two conterminous landholders, muſt, notwith- 
ſtanding the longeſt ſilence of either party, remain as a perpetual ſet. 
tlement of their ſeveral rights. But where the exception is founded 
upon ſome claim of the defender againſt another, which is of its own 
nature productive of an action, ex. gr. compenſation, it may be loſt 
by preſcription ; becauſe ſuch right ought to have been inſiſted in 
within the years of preſcription, Famer, 17. . 

| Wunquam 12. The right of bringing an action of improbation on the head of 
2 falſehood or forgery, is not loſt by the negative preſcription. This 
yy. proceeds both from the rule, Nunguam præſcribitur in falſo, and from 
8 the expreſs words of the act 1617, No right can be loſt nan utendo, or 
the loſs eſta· by diſuſe, unleſs the loſs of it to him who negleAs to exerciſe it ſhall 
bliſbes a po. eſtabliſh ſome poſitive right in another. From this principle the rule 
3 m ariſes, Juri ſanguinis nunquam præſcribitur: for though the right of 
A al can. blood fhould be loſt to one, no other can take it up. A perſon may 
not preſcribe therefore, at the greateſt diſtance of time from the death of his anceſ- 
an immunity tor, ſerve heir to him, if no other has been ſerved during that period 
1 feu du. for as that right is proper to him who is veſted with the character of 
| heir, no intereſt can be eſtabliſhed in any other to found an oppoſi- 
tion. A vaſſal cannot prefcribe an immunity from the feu-duties, 
ſervices, and caſualties of ſuperiority, due to his overlord, though he 
ſhould not have made payment of them for forty years; and con- 
ſequently the ſuperior's right to theſe cannot be loſt by his ſilence, or 
negleQing to exact them; for the right of feu-duties, and of feudal 
caſualties, being inherent in, and eſſential to, the ſuperiority itſelf, 
or dominzum directum, is accounted a right of lands, which does not 
ſuffer the negative preſcription, except in favour of one who can plead 
the poſitive, ſapr. F 8. This the vaſſal cannot do, who has no title of 
preſcription in him, his only title being a charter from the ſuperior, 
which, in place of being a ground of the politive preſcription, direct- 
ly excludes it. This doctrine is not applicable to a right of ſervitude, 
which is in no ſenſe a right of lands, or a neceſſary concomitant of 
property, but is extinguiſhable ; and therefore he who is ſubjected to 
that right may plead an immunity from it, by the non-uſage of him 
who 18 entitled to it, though he himſelf ſhould have no poſitive title 
of preſcription in him, or even though the ſervitude ſhould be ex- 
preſſed in that very charter by which he holds the ſervient tenement, 
Feb. 7. 1735, Graham, cited in Dit. ii. p. 100. ; for bona fides is not 

neceſſary to the long negative preſcription, fr. H 15. | 
Whether 13. The above-mentioned rule concerning feu-duties holds alſo in 
. tithes, the right of which cannot be loſt by the negative preſcription“. 
negative pre- But here we muſt diſtinguiſh between parſonage and vicarage-tithes, 
ſcription. The laſt are not due univerſally out of all lands; they are only pay- 
Bonds of pen- able, at leaſt the leſſer vicarage-tithes of herbs and roots, where the 
right hath been eſtabliſhed by uſage. That right therefore may be 
extinguiſhed totally by a contrary non-uſage, or more properly by a 
diſuſe of payment; agreeably to the rule, Nibil tam naturale ęſt, quam 
unumguodgue eodem modo diſſolvi quo colligatur, Nov. 24. 1665, Biſh, of the 
Hles. But the obligation to pay parſonage-tithes is founded on the 
public law, which hath impoſed this burden upon all lands that are 
not ſpecially exempted : for the tithes of all lands were appropriated 
originally to the church. And even fince the Reformation, that bur- 
den is ſtill continued in favour either of the ehurch or ef a laic titu- 
| "all 


S Vid. Rem, Dec. No 112. 


Of Preſcription, 563 


lar; fo that every proprietor of a land- eſtate muſt know that his lands Tr. VII. 
are ſubjected by the law to the payment of parſonage-tithes; and con- 
ſequently no courſe of time can ſopite or extinguiſh the obligation to 
pay them, . But though neither the ſuperior's radical right to the feu- 
duties, nor that of the titular to the tithes, can be loſt by the negative 
preſcription ; yet ſuch of the feu-duties or tithes as have been due for 
upwards of forty years, without any demand made by the fuperior or 
titular for all that time, fall under preſcription, Dec. 15. 1638, L. Grand- 
tully * for the claim of theſe hath no ſuch neceſſary connection with 
the radical right of the ſuperior or titular, but that the laſt may ſub- 
ſiſt without the firſt ; and every year's obligation for the feu-duty, 
or for the tithe, is conſidered as a ſeveral or diſtin right, which 
mult therefore run a ſeparate courſe of preſcription. Much like 
to feu-duties and parſonage-tithes are bonds of penſion, or other obli- 
gations of an annual preſtation, which ſubſiſt by themſelves without 
any relation to a capital ſum or ſtock; for theſe admit not of a total 
preſcription, though no diligence ſhould be uſed on them for forty 
years together, ſeeing ſuch obligations cannot be paid at once, but 
year after year; and preſcription cannot commence againſt a debt till 
it be payable. Put the cafe, of a bond of penſion to an advocate, on 
which no diligence has been uſed for upwards of forty years; doubt- 
leſs the arrears incurred before the forty years, which were never de- 
manded, ſuffer preſcription ; but the bond itſelf ſtill ſubſiſts during 
the grantee's life, not only as to all future penfions, but as to thoſe 
which fell due within the years of preſcription, J. 7. $ 6. C. De preſcr. 30 * 
vel 40 ann.; July 1730, Lockhart, But in a bond which carries a year- 
ly intereſt, of which no demand is made by the creditor for the years 
of preſcription, not only the intereſt which had become due before 
the forty years ſuffers preſcription, but the bond itſelf and all its 
conſequences; for there the obligation is but one, and can be per- 
formed at once, and the intereſt growing upon it is an acceſſory to, or 
quality of that one obligation. | 

14. Sundry rights are incapable of the poſitive preſcription. Thus What rights 
things ſacred or public could not by the Roman law be acquired by — 
uſucapion, becauſe they were exempted from commerce: and this je preſerip- 
reaſon, being founded in nature, muſt extend to all countries; for tion. 
whatever is incapable of becoming one's property is alſo incapable of 
being acquired by the poſitive preſcription, ſince preſcription is one 
way of eſtabliſhing property. Tithes fell under this claſs of things 
before the Reformation; for till then they were appropriated to the 
fervice of God: but now they are privati jurzs, except in fo far as they 
are deſtined for the ſupport of the clergy; and accordingly they have 
been granted by the crown to lay titulars, and may be bought and 
ſold as any other ſubject of commerce. A proprietor of land there- 
fore, if he has an habile title of property to his tithes derived from 
the laic titular, and under that title ſhall have poſſeſſed them for forty 
years by charter and ſeiſin, eſtabliſhes an irrefragable right to them 
by the poſitive preſcription, though he cannot loſs that right by the 
negative. Things ſtolen, or poſſeſſed by violence, were in the Roman 
law underſtood to have received ſuch a vitium, or noxious quality, by 
the theft or robbery, that they could not be acquired by uſucapion, 
even in the perſon of a bona fide poſſeſſor, 9 2. Inff. De. uſuc. f; but this, 
and all other. grounds of challenge, ſeen. to bave been cut off by the 
preſcriptio longiſſimi temporis, J. 3, 4. C. De praſer. 30 vel 40 ann. Nei- 
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Vid. Mack. O8f. 349. 
+ See the contrary opinion of Bankton, ii. 164. i 
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ther is there any thing in our ſtatute 1617 that makes them 1ncapable 
cither of the poſitive or negative pre ſciruse! for it makes no excep- 
tion of actions for the reltitution of goods ſtolen, or carried off from 
the owner by violence. 

1 5. Mackenzie, $ 5. h. t. affirms, that bona fides is not requiſite either 
in the poſitive or negative preſcription of forty. years. And it is cer- 
tain, that as to the poſitive, the ſtatute 1617 takes bona fdes for 
granted, rather than requires it: for continued poſſeſſion tor forty 
years, proceeding upon an habile title of property, not chargeadle 
with falſchood, ſecures the poilefior againſt all other grounds of chal- 
lenge, fipr. & 4.3 and ſo infers bona fides preſumptione juris et de Jure, 
Nev. 27. 1677, Grant. All our lawyers are agreed, that in the long 
negative preſcription, the creditor, barely by his ſilence for the whole 
courſe of preſcription, is underſtood to have abandoned his claim, 


and fo loſeth his right of action, without the neceſſity of bona fides in 


the debtor. Hence if a creditor who has made no demand within the 
vears of preſcription, ſhould afterwards offer to prove, by the debtor's 


oven oath, that the debt ſtill ſubſiſted, even that offer would not ſave 


Shorter ne- 
gative pre- 
ſcriptions. 
Triennial 
preſcription 
of actions of 
ſpuilzie and 


ejection. 


the debt from being extinguiſhed by the elapſing of the forty years; 
though it is obvious, that the dehtor's conſciouſneſs of the ſubſiſtence 
of the debt excludes bona fides, Fount. Dec, 7. 1703, Napier Though 
in the general caſe rights are not loſt by the negative preſcription in 
leſs than forty years, it has been thought reaſonable to eltabliſh by 
ipecial ſtatutes a ſhorter preſcription in ſundry debts and rights, in 
ſome of which bona fides is required on the part of the debtor. —Thele 
thorter preſcriptions fall next to be explained. 

16. Actions of ſpuilzie ſuffer a triennial preſcription, Spulzie is 
the taking away or-intermeddling with moveable goods in the poſ- 
ſeſſion of another, without either the conſent of that other, or the 
order of law. When a ſpuilzie is committed, action hes againſt the 
delinquent, not only for reſtoring to the former poſſeſſor the 
goods or their value, but for all the profits he might have made 
of theſe goods, had it not been for the ſpuilzie. Theſe profits are 
eſtimated by the purſuer's own oath, and get the name of violent, 
becauſe they are due 1n no other caſe than of violence or wrong. 
The words of the ſtatute 1579, c. 81. limiting the duration of actions 
of ſpuilzie to three years after the commiſſion of the fact on which 
the action is grounded, would, if underſtood in its full extent, cut 
off all right of action competent to the perſon deſpoiled againſt the 
delinquent after that period. But by theſe words is only meant the 
action of ſpuilzie, as it includes the privileges of the violent profits, 
and of proving the extent of the purſuer's damage by his own oath; 
a ſpecies of evidence rejected by the common rules of law. Action 
for ſimple reſtitution of the goods, and ordinary damages, therefore, 
is competent againſt the deſpoiler at any time within forty years, 
March 16. 1627, Hay. This ſtatute alſo limits actions of ejection, and 
others of that ſort, to a triennial preſcription. An action of ejection 
is competent to a tenant, cr other lawful poſſeſſor of an heritable ſub- 
ject, who is violently turned out of poſſeſſion, againſt him who hath 
ejected him. By the general words, and others of that fort, may be 
underſtood, all ſuits grounded upon acts of violence or wrong com- 
mitted by the defender, where the purſuer is entitled to a proof of 
damages by his own oath in /item; ex. gr. an action of intruſion, 
which 1s competent to a tenant or others having intereſt, againſt thoſe 
who have intruded into the void poſſeſſion of any heritable ſubject 


which the purſuer was poſſeſſing animo, i. c. which he had been be 
ſeſſe 
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ſeſſed of for ſome ſhort time before, and had left with a preſumed in- 
tention of returning to it. This act contains a reſervation or excep- 
tion in favour of minors who {ſhall purſue within three years after 
their majority. The ſame exception is expreſſed in ſome other ſtatutes 
eſtablithing the ſhort preſcriptions, 1669, c. 9. &c, but left out in 
moſt 3 which intimates, not obſcurely, that the ſhort preſcriptions run 
againſt minors in the general caſe, according to the rule, Exceptio 
rmat regulam in non exceptis, And though it has been judged reaſon- 
able to indulge minors with privileges in particular caſes, becauſe 
their intereſts may be neglected by their tutors or curators ; yet where 
ſtatute does not take them out of the common caſe, they muſt be ſub- 
jected to the common rules, Jan. 26. 1709, Brown ; Dec. 10. 1712, 
Stewart. ; | 
17. A triennial preſcription is alſo eſtabliſhed in actions for ſervants 
fees, houſe-rents, and merchants-accounts, by 1579, c. 83. This tri- 
ennial preſcription is received, whether the merchant furniſhes the 
goods directly for the uſe of a private family, or ſells them to another 
merchant who is again to retail them, Feb, 15. 1630, Ord. Mention 
is likewiſe made in the act of mens ordinaries ; by which is meant 
debts due for the entertainment of perſons at board: and then a ge- 
neral clauſe is ſubjoined, eb like debts, in virtue of which alimen- 
tary debts are ſubjected to a triennia] preſcription, Br. MS, July 25. 
1716, Hamilton *, The act is, by practice, extended alſo to debts 
due to artificers or tradeſmen, for their work or wages, Fount, Dec. 
21. 1692, Bayne ; and to accounts of writers, agents, procurators, &c, 
Dec. 16. 1675, Somervel, becauſe of their near reſemblance to mer- 
chants accounts F. Nay, a particular piece of work performed by an 
accountant in ſettling accounts between two perſons, by neither of 


whom he was employed in any other buſineſs, was found to be a 


debt that was comprehended under that general clauſe, though it did 
not appear to be the ſubject of a proper account, Tinw., July 22. 1755, 
Tarqubarſon. Accounts alſo which are due to ſurgeon-apothecaries or 
druggiſts fall under the act. But a phyſician, who is preſumed 
either to have received his honorary from time to time as he attended, 
or to have ſerved gratis, has no claim againſt the repreſentative of his 
,atient, even within the three years, unleſs he can either plead a pro- 
miſe, Br. MS, July 25. & 31. 1716, Johnston, or ſhall: reſtrict his 
claim to his advice or attendance on the patient on deathbed, that is, 
for ſixty days immediately preceding his death, Dalr. 171, ; fee New 
Coll. i. 134. In explaining this ſtatute, practice has diſtinguiſhed be- 
tween accounts, and the other particulars mentioned in it; a diſtinc- 
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tion which is founded in the act itſelf. In houſe- rents, ſervants-fees, 


and alimony, every year's rent, or fee, or penſion, runs a ſeparate 
courſe of preſcription ; ſo that in an action for the payment of theſe, 
the claim is reſtricted to the arrears incurred within the three years 
immediately preceding the citation, upon a preſumption that all for- 
mer arrears have been cleared, Feb. 12. 1680; Rofs ; Br. 106, ; Jan. 
14. 1737, Ferguſſon : whereas in accounts each article hath not a ſe- 
parate preſcription ; for a fingle article cannot be {aid to make an 
account : in theſe, therefore, preſcription does not begin to run till 


the laſt article, Dec. 16. 1675, Somervel; and the furniſhing of any 


one new article within the, three years interrupts the preſcription, 
and preſerves the currency of the account, Nov. 25. 1709, Maſon, 


prope 


This ſtatute does not extend to the aliment of a baſtard child, New Coll. ii. 97. nor to 
a ſchoolmaiter's ſalary, Kit. 421. Nicboſſen. | 


+ Vid. arg. Home, 147. Fount. Feb. 21. 1695, Dallas ; Nov. 23. 1775, Dewar. 
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Book IL. prope fin, An account is deemed to be current, though part of it was 
> furnithed to the deceaſed, and the remainder to his heir, when the 
queſtion is with that heir; becauſe the heir is eadem perſona cum de- 

funfto, Feb. 26. 1670, Grabam ; and the ſame doctrine may perhaps 

hold in executors. But the currency of an account between a mer- 

_ chant and a perſon deceaſed, is not preſerved by furniſhings made by 

the ſame merchant after the debtor's death for his funerals, if theſe 
furniſhings are made, not to the executor himſelf, but to a negolzorum 


geftor, Nov. 11. 1709, Lo. Juſtice-CAerł. 


' Theſe debts 18. The debts mentioned in this ſtatute may, even after the three 
may be Pro- years, be proved by the oath of the debtor, or by any writing ſigned 


— eh by him; ſo that the triennial preſcription of theſe is confined barely 


by oath or to the mean of proof, and does not import a total loſs of the claim, 
writing of the After the expiration of the three years, it behoves the creditor, if he 
OP inſiſt, in the terms of the ſtatute, to prove the debt by the debtor's 
ms and own oath, to refer to him, not only the conſtitution, but the ſubſiſt- 
the property ence of it, Fount. Dec. 22. 1702, Nicelfon ; for a debt cannot be ſaid 
e to be proved by the debtor's oath, when he depoſes merely that a 
under the debt once exiſted, without alſo acknowledging, that he is ſtil] debtor _ 

triennial pre- jn it. As for the debtor's writings, by which theſe debts may be 
2 8 proved after the three years, writings, though not ſtrictly probative, 
are ſometimes held as ſufficient for that purpoſe, New Cl. iv. 54. 
Thus a book of accounts regularly kept by the debtor, in which he 
| hath charged himſelf with the particular debt in queſtion, will fix 
that debt effectually upon him, though theſe books would not be re- 
ceived as evidence in the debtor's favour, But the books of the cre- 
ditor, or of the furniſher of the goods, let them be ever ſo fair and 
regular, make no evidence, after elapſing of the three years, that the 
debt is due; though joined with the cleareſt proof by witneſſes.— 
Actions for removing tenants from their poſſeſſions, preſcribe alſo, if 
they are not ſued upon within three years after the warning, by 1579, 
c. 82.; that is, as it is explained by practice, within three years after 
the term at which the tenant is by the warning required to remove, 
Feb. 6. 1629, La. Borthwick.—— Under this head of a triennial pre- 
ſcription may be ranked the lofs or forfeiture of the property of ruin- 
ous houſes within borough, declared by 1663, c. 6. By which ſta- 
tute, the magiſtrates of royal boroughs, where houſes have been ſuf- 
fered to go to ruin, and uninhabited for three years, have a power 
given them to warn the proprietors to rebuild them decently within 
a year; and in default thereof, to cauſe value them by fworn ap- 
priſers, and put them up to public ſale, and deliver the price to the 
proprietors. If no purchaſer ſhall offer, the magiſtrates themſelves are 
authoriſed to rebuild the ſame, after payment or conſignation of the 
price, for the behoof of the proprietors ; and the (ſtatute ſecures 
beth purchaſers and magiſtrates againſt any action at the ſuit of the 

ſaid proprietors, | | 

Preſcription 19. Where one was retoured heir erroneouſly to an anceſtor de- 
of retous ceaſed, as not being next in blood to him, all right of action compe- 
1 tent to the true heir, preſcribed, or was loſt to him, by our ancient 
Jaw, 1494, c. 57. in three years; not only as to the inqueſt, who 
were, after the running of that ſhort preſcription, ſecured againſt the 
penalty of eturning a falſe verdict, but as to the perſon ſerved, whoſe 
retour could not be aftewards ſet aſide upon the head of error, As 
this was judged too ſhort a preſcription in a matter of ſuch im- 
portance, it is made lawful to the righteous heir or next of kin, by 
1617, c. 13. to bring his proceſs of reduction of the erroneous retour, 
notwithſtanding 
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notwithſtanding the firſt ſtatute, at any time within twenty years from 
the date of it. This laſt act aſſumes the appearance of a declaratory 
law, and explains the former act 1494, as if it had only meant to ſave 
the inqueſt from an aſſize of error after the three years, without mean- 
ing to cut off the heir's right of ſetting afide the erroneous retour “. 
But, by the expreſs words of the firſt act, the privilege of reducing 
the retour is declared to be loſt after the courſe of that ſhort pe- 
riod ; and for that reaſon, the laſt act 1617 contains a ſalvo or excep- 
tion, in favour of thoſe who had before the date of it acquired a 
right to lands bona fide from perſons retoured thereto, that they {ſhall 
enjoy their rights according to the former law. Mackenzie, Obfervy, 


on ſaid act 1617, gives his opinion, that the preſcription of twenty. ' 


years obtains only in the caſe of a competition between the different 
kinds of heirs among themſelves, as between the heir of line and the 
heir of tailzie, without excluding the clear intereft of blood, where, 
for inſtance, a younger ſon is retoured to the prejudice of an elder. 
But this opinion has no ſupport from the act, which enaQs in gene- 
ral, that all erroneous retours whatever ſhall be free from chai- 
lenge after elapſing of twenty years; and therefore he has ingenu- 
ouſly retracted his firſt opinion, in a ſupplemental note ſuhjoined to 
that treatiſe. It is however certain, that the preſcription, as ſtated 
in both acts, is to be limited to retours in favour of one who is not 
the righteous heir, to the prejudice of the true heir or next of kin: 
for it appears by the whole {train of them, that they are levelled 
merely againſt erroneous retours, which may lay the foundation of an 
aſſize of error againſt the inqueſt, for ſerving one heir who had no 
Juſt title to that character. This preſcription therefore hath no ope- 
ration againſt the perſon himſelf who is retoured, if he ſhall, after the 
twenty years, bring an action for ſetting aſide his own ſervice, not on 


the head of error, but on that of minority and leſion, Fount. July 11. 


1701, Lady Edinglaſſy. 

20. Sundry debts and diligences fall under a quinquennial pre- 
ſcription. The arrears of rent, or, in our law-ſtyle, of mails and 
duties, preſcribe, if they be not purſued for within five years after 
the tenant's removing from the lands out of which the arrears are 
due, by 1669, c. 9. f. This preſcription was introduced ſolely in 
favour of tenants, natural poſſeſſors of the land, who, from their ruſ- 


ticity or ignorance in bufineſs, ought not to be overtaken, though * 


they ſhould not be exact in preſerving their receipts or acquittances 
for any conſiderable time after they are granted; and fo is not to be 
extended to ſuch tenants as cannot juſtly plead the ſame ignorance or 


ruſticity. On this ground, action was ſuſtained for the arrears of 


rent backwards for forty years, at the ſuit of a hferentrix againſt a 
far, to whom ſhe had granted a leaſe of all her liferent-lands, and 
who was not, like a common tenant, admitted to plead the quin- 
quennial preſcription, Dec. q. 1709, Murray, Hence alſo a tack of a 
gentleman's whole eſtate, containing a power of removing tenants, 
is not deemed a tack of ſuch a nature as was intended to fall under 
the ſtatute, July 20. 1733, IL. Carfin, By the ſame act, multures, or 
debts due for the manufacturing of corns, and miniſters ſtipends, 
preſcribe in five years after they become due. By miniſters ſtipends 


Quinquennial 
preſcription 
of mails and 
duties, mul- 


one might be apt to underſtand ſuch ſtipends only as are due to mi- 


niſters ; which would exclude thoſe that fall due during a vacancy, 

becauſe ſuch belong to no miniſter : but it has been adjudged, that 
Vor. II. 7E N even 
* See as to this proceſs, Falc. ii. 193. 5 


+ And this pea is competent to a cautioner of the tenant as well as to the tenant him- 
felſ, Feb. 7. 177 1, Duff contra Innes. 
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even vacant ſtipends fall under the ſpirit of the law, becauſe all our 
ſhort preſcriptions have been eſtabliſned in favour of the debtors, and 
becauſe the favour of the perſons liable in payment of the ſtipend is 
as ſtrong for the preſcription during a vacancy, as when there is an 
incumbent, New Coll. i. 77. The ſtipend or revenue of biſhops, or 
other dignified clergymen, did not fall under this preſcription ; be- 
cauſe the appellation of miniſters is, in common uſe, reſtricted to the 


inferior or -parochial clergy, Pr. Falc. 62. All bargains concerning 


moveables, or ſums of money, which the law allows to be proved by 
witneſſes, preſcribe by the ſame act in five years after making the 
bargain, Under this deſcription are included ſales, locations, and 


other conſenſual contracts, to the conſtitution of which, writing is not 


neceſſary; for theſe are proveable by witneſſes. But it muſt be ob- 
ſerved, that all the above mentioned preſcriptions, introduced by the 


act 1669, relate barely to the manner of proof; for the debts them- 


ſelves, expreſſed in them, may, after the five years, be proved by the 


oath or writing of the debtor ; as to which, vid. ſupr. F 18, By the 
ſame ſtatute, 1669, c. 9. a quinquennial preſcription is eſtabliſhed in 


arreſtments, whether proceeding on decrees, regiſtered obligations, or 
depending actions. Where the arreſtment is uſed on a decree, or a 
regiſtered bond or contract, the five years are to be computed from 


the date of the arreſtment; for as the debt due to the arreſter is in 


Quinquennial 
preſcription 
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the Houſe of 


Lords. 
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that caſe conſtituted previouſly to the diligence, he has acceſs, the 
moment after ufing it, to bring his action of forthcoming to make it 
effectual. Where the arreſtment is grounded on a depending action, 
the preſcription does not begin torun till the date of the decree by 
which the depending debt is conſtituted ; becauſe, till then, the ar- 
reſter can have no title to inſiſt in a forthcoming, = 

21. A quinquennial preſcription of the right of appealing from the 
ſupreme courts of Scotland to the Houſe of Lords of Great Britain, 
is eſtabliſhed by an order of that Houſe, March 24. 1725 ; by which, 
no petition of appeal from any decree or ſentence of any court of 
Scotland, to be afterwards figned, and inrolled, or extracted, is to be 
received after five years from the ſigning, inrolling, or extracting of 
it, and the end of fourteen days, to be computed from the firſt day of 
the meeting of parliament next enſuing the ſaid five years, unleſs the 
perſon entitled to ſuch appeal be within the age of twenty-one years, 
or covered with a huſband uon compos mentis, impriſoned, or out of 
Great Britain or Ireland. A quinquennial preſcription is alſo intro- 
duced in the caſe of high treaſon, by a moſt anxious ſtatute, Aug. 
1584, c. 2. which falls to be conſidered /. b. 4 lit. 4. 

22. A limitation of cautionary engagements is introduced by 1695, 
c. 5. which enacts, that no perſon binding conjunctly and ſeverally 
with or for another, in any bond or contract for a ſum of money, 
{hall be bound for longer than ſeven years after the date of the obli- 
gation; and that whoſoever is bound for another, either as expreſs 
.cautioner, or as .co-principal, ſhall nave the benefit of the act, pro- 
vided he has either a clauſe of relief in the bond itſelf, or a ſeparate 
bond of relief intimated to the creditor at his receiving the bond “. 
This limitation having been eſtabliſhed by a public law, to prevent 
the fatal conſequences of raſh fidejuſſory engagements, which had 


proved the undoing of many families, the benefit of it cannot, be- 


fore elapſing of the ſeven years, be renounced by the party entitled 
to it, Edg. Feb. 19. 1724, Norie. But this act has fallen ſhort of the 


purpoſes for which it was intended: for money-lenders, that they 


may 
* Sce this ſtatute well explained, Rem, Dec. 35 · 
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may elude its effects, take all the obligants bound as co-principals, Fr. VII. 


without any clauſe of relief in the bond; the relief from the pro- 
per debtor to the other obligants being granted in a paper apart. The 
creditor's private knowledge that there was a bond of relief granted 
by one of the obligants to another, is not ſufficient to bring the caſe 
within the ſtatute, Feb. 14. 1727, Bell; for it requires expreſsly, that 
the ſeparate bond be intimated to the creditor at his receiving the 
principal obligation. Yer the creditor himſelf being the writer of 
the bond of relief to the co-obligant, joined with his ſubſcribing as 
witneſs to it, is juſtly deemed equivalent to a perſonal intimation, 
Dalr. 108. 


23. This act, being correctory of our former law, hath received a lu what caſes 


moſt limited interpretation. Hence a bond granted by ſeveral per- 


this limitation 
does not take 


ſons conjunctly and ſeverally, though it contained a clauſe of mutual place. 


relief, was adjudged not to fall within the ſtatute ; becauſe the act 
was to be underſtood of thoſe bonds only in which one or more of 
the co-principals became bound to relieve all the other obligants, 
Jan. 21. 1708, Ballantyne : nor bonds of corroboration ; becauſe in 
theſe the granter 1s neither bound as cautioner, nor has a clauſe of 
relief in his favour, he being entitled to relief only ex lege, Br. 61. ; 
Dec. 15. 1747, Lady H. Gordon. In the ſame manner, one who had 
by a miſſive letter promiſed to pay a debt due by another, was found 
not entitled to the benefit of the act; becauſe the miſſive was in ef- 
fect an obligation corroborating the debt, Feb. 16. 1710, More. Nei- 
ther do obligations fall under this act where the condition is not pu- 
rified, nor the term of payment come within the ſeven years after the 
date of the obligation, becauſe no diligence can be uſed upon theſe, 
Br. 54. The act itſelf ſeems to exclude all judicial cautioners, as in 
ſuſpenſions, Dalr. 135. ; cautioners for the faithful diſcharge of an 
office, Fount. Jan. 5. 1709, Fleet; and cautioners ad fuctum preflandum, 
July 1726, Steuart ; becauſe the act is confined to perſons engaged 
for others in bonds or contracts for ſums of, money, Neither does 
it extend to the relief competent to co-cautioners againſt one ano- 
ther, which, like other rights not limited, ſubſiſts for forty years, 
Feb. 1726, Forbes. 

24. Though, in compliance with the common way of ſpeaking, this 
ſtatute is claſſed here among thoſe which eſtabliſh the ſhort preſcrip- 
tions, it would ſeem that the limitation of cautionary engagements 


is ſomewhat ſtronger than preſcription, notwithſtanding the deciſions. 


obſerved to the contrary, Dz#. ii. p. 117. The act 1695 provides, not 
that cautionary engagements ſhall preſcribe in ſeven years, for pre- 
ſcription is not once mentioned in the ſtatute ; but that no cautioner 
{hall continue bound for a longer term than ſeven years, and that 
after that period he ſhall be eo zp/o free. This emphatical expreſſion 
ſeems to be made uſe of on ſet purpoſe to dittinguiſh the limitation 
from preſcription, and to make the elapſing of the ſeven years a vir- 
tual avaiding or diſcharge of the obligation; with this only reſerva- 
tion, that the ſpecial diligence uſed againſt the cautioner before the 
running out of that term, by horning, arreſtment, inhibition, and 
adjudication, for the ſums then fallen due, ſhall have its courſe after 
that period“. The general rules, therefore, laid down in the matter 
of preſcriptions, are not truly applicable to this caſe : particularly, 


no interruption uſed within the time limited, except that alone which 


is made by diligence, ought to preſerve the obligation from being 
extinguiſhed at the expiration of the ſeven years; ſo that though the 
25 cautioner 


„ * See Home, 95. Lili. 423. Irving. 
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cautioner ſhould have granted a declaration, that he ſtands bound 
for the debt, or though the creditor ſhould have brought an action 
for payment againſt him within the ſeven years, and even obtained 
decree, ſtill the obligation is diſcharged i#/o jure by the elapſing of 
that term *. Nay, diligence uſed within that period has no effect in 
favour of the creditor, but to ſecure the ſpectal ſubjects affected by 
the diligence. If theſe obſervations be juſt, the ſeven years ought to 
be computed from the date of the cautionary obligation, according 
to the letter of the ſtatute, without regard to the term at which the 
debt is made payable : which laſt term, (that of payment), the law 
can have no reſpect to, but upon the ſuppoſition that the limitation 
expreſſed in the ſtatute is a proper preſcription, Fount. Dec. 17. 1707, 
Gordon; Feb. 4. 1715, Borthꝛuicł. 

25. That the kinſinen and friends of minors might not be diſcou- 
raged from accepting the offices of tutory or curatory, on account of 


and curatori- the danger that they and their heirs may be expoſed to, during the 


zal accounts. 


Vicennial 
preſcription 
of holograph 
writings. 
Obligations 
for ſums un- 
der 1col. 
Scots, 


courſe of forty years, by intricate proceſſes of count and reckoning, 
it was enacted, by 1696, c. 9. that tutorial and curatorial accounts 
ſhould preſcribe in ten years. This preſcription includes all actions 
competent either to minors againſt their tutors or curators, or to theſe . 
againſt their minors. The ten years are reckoned from the majority 
or death of the minor; becauſe, at either of theſe two periods, the 
office of tutory or curatory expires ; and it is not till the expiration 
of the office that any action of count and reckoning hes, ſapr. b. 1. 
t. 7. 31. The words of the act, that tutorial and curatorial ac- 
counts ſhall preſcribe, if not purſued and inſiſted on within the ten 
years, have been ſo explained by ſome lawyers, as if the preſcrip- 
tion would take place though the action were purſacd, if it were 
not alſo inſiſted on by ſome farther judicial ſtep within the ten years, 
Bankt, lib. 1. tit. 7. $42. But thoſe two expreſſions are merely exege- 
tical of one another. They are conjoined in the ſame manner in the 
act 1669, c. 9. concerning the preſcription of arreſtments; and never- 
theleſs, in a poſterior clauſe of the ſame act, which relates to the 
preſcription of ſtipends and multures, the words in//ted on are omit- 
ted, without the leaſt room to conclude, that any diſtinction was in- 
tended by the legiſlature betwixt the preſcription of ſlipends and that 
of arreſtments. As for citations uſed for the interruption of pre- 
ſcriptions, which, by 1669, c. 10. muſt be renewed every ſeven years, 
vid. infr. \ 43. 

26. By the ſaid act, 1669, c. 9. holograph writiags, ex. gr. holo- 
graph bonds, where they are not atteſted by witneſſes, holograph 
miſſives, or books of accounts, &c. preſcribe in twenty years f. They 
loſe not, however, their whole effect by this ſtatutory preſcription. 
Though they are not by themſelves effectual to infer an obligation 
againſt the debtor after the twenty years, yet the creditor may, after 
that period, refer the verity of the holograph writing to the debtor's 
oath in the terms of the ſtatute ; and if he ſhall acknowledge his 
ſubſcription to be genuine, he will be liable for the debt, though he 
ſhould deny that the ſum contained in the writing is ſtill due: for it 
is not the ſubſiſtence of the debt, but the verity of the bond, that 
is in this ſpecial caſe referred to the defender by the ſtatute, Br. 133. 
It hath been already obſerved, that in the other ſhort preſcriptions, 
the ſubſiſtence, as well as the conſtitution of the debt, is to be refer- 
red to the debtor ; but as the debts contained in holograph obliga- 
tions are conſtituted by writing, the extinction of them ought alſo 

to 


The late deciſions have contradicted this doctrine, vid. Di. iii. p. 303. ad finem. 
+ See January 19. 1773, Home. 
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to be proved by vouchers of payment in writing. Some lawyers have, Tir. VII. 
from analogy, extended this preſcription of holograph writings to o- 
ligations without witneſſes, granted for ſums below L. 100 Scots; be- 

cauſe, though ſuch obligations have been in practice held for valid, 
notwithſtanding the act 1540, c. 117. yet they ought not to have the 

ſame duration as obligations atteſted by witneſles, 

27. In the above cited act 1669, a diſtinction is made between the In the pre- 
claims or debts which are there declared to preſcribe, and the actions 2 
proceeding upon thoſe debts, Though in the ſhort preſcriptions, the aa — * 
right or ground of action is loſt for ever, if not exerciſed within the there is a dis 
time limited by ſtatute; yet when action was brought upon any of — bs 
the debts before the preſcription was run, it ſubſiſted, like any other claims of 
right, for forty years. As this defeated, in a great meaſure, the in- debts and the 
tention of the laws eſtabliſhing the ſhort preſcriptions, it was enact- — on 
ed by the ſaid ſtatute, that all actions which ſhould be purſued on them. 
the ſeveral kinds of debt mentioned in it, ſhould preſcribe in ten 
years, if they were not wakened every five years. A depending action, 
in which no new ſtep has been taken for a year together, is ſaid to 
ſleep, and cannot be farther infiſted in till it be wakened by a ſum- 
mons within the forty years, raiſed by the purſuer, in the manner to 
be explained, 6, 4. f. 1. Y 62. The words of the ſtatute, that theſe 
actions ſhall preſcribe in ten years, if not wakened every five years, 
were ſo explained by the practice immediately ſubſequent to the ſta- 
tute, that the action was adjudged to ſubſiſt for ten years without a 
wakening : ſo that it was deemed a ſufficient interruption, if the firſt , 
wakening was within ten years, and the wakening renewed every five 
years after, Pr. Falc. 97. But by a poſterior act, 1685, c. 14. all ſuch 
actions are declared to preſcribe, if the firſt wakening be not raiſed 
within five years after the action which was to be uſed as an interrup- 
tion, firſt began to ſleep. 

28. It is hard to comprehend the meaning of that clauſe in the ſta- Incxplicable 
tute, that it ſhall be without prejudice of any actions that are by for- _— 2 
mer ſtatutes declared to preſcribe in a ſhorter time. There is no for- 
mer ſtatute limiting the duration of any of theſe actions to a ſhorter 

riod ; for in all the acts eſtabliſhing the ſhorter preſcriptions, it is 
only the right to bring the action that is declared to preſcribe, and 
not the action itſelf when it is once commenced. 

29. Sundry obligations are loſt by the running out of a ſhorter Extinction of 
period than forty years, without the aid of any ſtatute, where the 5 
nature of the obligation, or the circumſtances of parties, juſtify it. —— 
Thus, though there is no act limiting the duration of bills, whe- ſcriptio. 
ther foreign or inland, to a ſhort preſcription, even where they are 
not proteſted and regiſtered according to the directions of the act 
168 1 yet as they are not intended for laſting ſecurities, action was 
refuſed on a bill after a ſilence of thirty years, unleſs it ſhould be 
proved by the defender's oath, that he had ſubſcribed ir, and thar 
the ſum contained in it was ſtill due, New Coll. ii. 158. ; Falc. ii. 

48. ; which was ſoon after extended by Falc. ii. 248. to the caſe of a 
bill, where the accepter was dead, and which had lain over with- 
out diligence uſed upon it for twenty-three years. Thus alſo it was 
adjudged, that no action lay after twenty-three years againſt a wri- 
ter who had, in the courſe of his buſineſs, granted to his employer 
a receipt for certain bills, Falc, ii. 74. But it is not yet preciſely 
fixed by deciſions, how long the creditor in a bill muſt be ſilent 
before action ought to be refuſed to him; for action was ſuſtain- 


* Vid. Fount, arg. June 15. 1698, Montgemery, 
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ed where the bill had lain over only for twenty-one years, the accept- 
er being till alive, and acknowledging his ſubſcription, New Coll. ii. 
65.; and by a later deciſion, ibid. ii. 176. it was alſo ſuſtained even 
after the death of the accepter, where ſuit was commenced upon the 
bill near twenty years from the term of payment *. This manner 
of extinguiſhing obligations is ſaid to be by taciturnity; and ariſes 


from a preſumption, that the creditor would not, in his own particu- 


lar fituation, and that of his party, have been ſo long ſilent, if the 


debt had not been paid, or the obligation fulfilled: ſo that no ge- 


neral rule can be laid down, at what preciſe times action may be loſt 


by taciturnity.— Several rights and privileges fall under a ſhort pre- 


ſcription, which either have been, or are yet to be, explained in their 
proper places; as the right of reſtitution competent to minors, 6. 1, 


t. 7. H 35-; that of redeeming appriſings, 6. 2. J. 12. 4 3. 34-3 and adju- 
dications, 6, 2.4. 12. & 39, 40.; the benefit of inventory, C. 3.1.8.5 68.; 


and of-deiiberating, ibid. & 54.; the right of proſecuting crimes, 6, 4. 


4. 4. 109, 110. 
Zo. Preſcription runs de momento in momentum. Which may be ſaid in 


two reſpeRs, Firſt, Every point of time is computed in the courſe of 
-preſcription ; not only tempus utile, the days which one can avail him- 


ſelf of by proſecuting his claim in court, or uſing legal interruptions ; ' 


but tempus continuum, holidays, in which no judicial proceeding can be 
carried on, June 30. 1671, Beidm, of Magd. Chapel. Neither are the 


times of the total ſurceaſe of juſtice, happening from inteſtine com- 
motions or public calamities, diſcounted from the years of preſcrip- 
tion, unleſs the contrary ſhall be directed by ſtatute. Of this one 
inſtance occurs in 1690, c. 40, where the time immediately before the 
revolution in 1688, in which no courts of juſtice were held, was diſ- 
counted from the years of the ſhort preſcriptions; and a later act of 
the ſame kind paſſed, 19 Geo. 11. c. 7. ſoon after the rebellion 1745. 
2dly, The years of preſcription muft be fully completed, before any 
right can be either acquired or loſt by it;; ſo that interruption made 


on the laſt day of the fortieth year, will break its courſe: for no per- 


ſon ought to be ſtripped of his property by building one fiction upon 
another; h, by holding a man to have abandoned his right, from 
his not having exerciſed it for forty years; and then, by conſidering 
him to have neglected his property for full forty years, when in truth 
that term is not completely run. But in this, our practice differs 
from the Roman law, I. 6, 7. De zſuc. Where the bond or obligation 


cxpreſſes the year in which it was granted, or that in which it was to 


be performed by the debtor, without mention of the month or term, 
the laſt day of that year is preſumed to be underſtood in favour of the 
creditor, Dec. 23. 1630, Qgiluie. Civil poſſeſſion, of which pr. b. 2. 
t. 1. H 22. hath the ſame effect as natural, in all queſtions of preſcrip- 
tion, whether poſitive or negative. 

31. As the poſitive preſcription was eſtabliſhed, both as a penalty 
on account of the proprietor's negligence, and from favour to the 
poſſeſſor, which favour is as ſtrong againſt the Sovereign as againſt any 
other, it was enacted by the aforeſaid act, 1617, That no perſon who 
has poſſeſſed upon an heritable title for forty years, ſhould be diſquiet- 


ed by any perſon, not even by the Sovereign: and accordingly a poſ- 


ſeſlor, for the years of preſcription, of part of a fee holden ward of 


the crown, was found to exclude the donatary of a gift of recognition 
of cheſe lands which had fallen to the King, though the donatary en- 


_ deavoured 


The duration of bills is now limited to fix years by ſtat. 12. Geo. III.; which though 
a temporary ſtatute, and now expired, has been declared perpetual in this article of the pre- 
ſcription of bills by 23. Geo. III. c. 18.; ſee Abſtract of the Ratute 12. Geo. III. in the 
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gcavoured to ſupport his gift by act 1600, c. 14. which provides, that Tur. VII. 


the Sovereign ſhall not ſuffer by the neglect of his officers, Fount. 
Dec. 26. 1711, E. Leven. It is more doubtful, whether the long nega- 
tive preſcription of obligations runs againſt the King, fince the only 
effect of that ſort of preſcription is, to extinguiſh the debtor's obliga- 
tion, without giving him any poſitive right to an heritable ſubject by 
the continued poſſeſſion of it for forty years. Lord Stair ſeems by his 


reaſoning, 6. 2. t. 3. F 33. to think, that the Sovereign is ſecured by 


the aforeſaid act 1600, againſt the loſs of any right by the negative 


preſcription, provided ſuch loſs be imputable to the neghgence of his 
officers ; and with him Bankton joins, 6. 2. f. 12. $9.; though it ap- 
pears ſufficiently obvious, from the whole ſtrain of that act, 1600, that 
it was meant to ſecure the crown merely againſt the miſconduct of 
remiſſneſs of its officers in the management of procefles, by omitting 
the proper pleas or defences which were competent to the Sovereign. 
32. One might naturally conclude, that neither the poſitive nor ne- 
gative prefcription runs againſt the church, or againſt hoſpitals ; be- 
cauſe neither.churchmen, nor overſeers of hoſpitals, are proprietors of 
the church-benefices poſſaſſed, or of the donations to the poor mana» 
bed by them: for the overſeers of the poor are barely adminiſtrators, 
and churchmen have no more than a temporary intereſt in their ſti- 
pends or benefices ; who therefore ought in no reſpect to hurt their 
ſucceſſors by their miſconduct or negligence : yet both the poſitive 
and negative preſcriptions run againſt theſe ſucceſſors, becauſe it was 
neceſſary that property ſhould not be kept for ever fluctuating, and the 
act 1617 makes no exception in their favour. Hence, the right of an 
old glebe of an united pariſh was found to be eſtabliſhed in the pro- 
prietor of the adjacent lands, as part and pertinent of them, by a forty 
years continued poſſeſſion, Edg. June 10. 1724, Cuufurd; fee June 30. 


Both poſitive 


and negative 
run againſt 
the church 


and hoſpitals, 


42671, Beidmen of Magd. Chapel. This doctrine is alſo applicable to corpo- 


rate bodies, as univerſities, &c. Go. July 14. 1675, Cullege of Aberdeen. 
33. Our law has however ſo far favoured churchmen, becauſe their 
rights are more expoſed to accidents than thoſe of other men, through 
the frequent change of incumbents, that thirteen years poſſeſſion is 
accounted ſufficient to ſupport a churchman's right to any ſubject as 
part of his benefice, though he ſhould produce no title in writing to 
it. But this is not properly preſcription: for preſcription eſtabliſhes 
a firm right in the poſſeſſor, which ſtands good againſt all grounds of 
challenge; whereas the decennalis et triennalis poſſeſſio confers on the 
churchman no more than a preſumptive title ; his poſſeſſion is pre- 
ſumed to be well founded, till the contrary appear ; and hence the 
rule is thus expreſſed by the canoniſts, Decennalis et triennalts pofſeſſor non 
tenetur docere de titulo; his title is preſumed from his poſſeſſion; but as 
it is barely a preſumption, it may be elided by a contrary proof. If 
therefore the churchman's title be recovered, either out of his own 
hands or from others, and it thence appear that he has poſſeſſed to a 
greater extent than his title warranted him, his poſſeſſion will be re- 
ſtricted within the bounds of the title thus recovered, July 11. 1676, 
Biſh. of Dumblain ; July 23. 1708, Repreſentatives of Rule. This pre- 
ſumption, relative to a churchman's thirteen years poſſeſſion, bears but 
little reſemblance to the rule of the Roman chancery, Triennalis poſſefſor 
beneficii eft inde ſecurus, That the poſſeſſion of a benefice for three years, 
under a probable or ſpecious title, ſecures the poſſeſſor; or to that 
other rule aſſumed by canoniſts, That ten years poſſeſſion of a bene- 
fice creates a preſumptive title to it ; ſee P. Gregor. Nov. Inf. t. 40. f 19. : 
for theſe laſt-mentioned rules concern the right to the benefice itſelf; 
| where 
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Doe Il, whereas the preſumption firſt ſtated, takes the incumbent's right to 
the benefice for granted, and ſerves only to aſcertain what ſubjects 
are to be regarded as part of the benefice. 

£1 wwe _ 34. As this thirteen years poſſeſſion has been . to ſupply 

3 does the want of titles in writing, it would probably not be adjudged to 

not extend. extend to the right of vicarage-tithes ; ſeeing theſe are not conſtituted 

Act of Sede- by writing, as the other ſtipend is, but regulated by cuſtom; ſo that 

_ guee—Þ, as to them the reaſon of the privilege ceaſeth. Neither does it obtain 

prog». in ſubjects which the law hath added to benefices, without making 

lands. them properly part of the ſtipend, ex. gr. in the extent of the mini- 

ſter's graſs, Nov. 12. 1737, Min, Dunipace. This ſort of poſſeſſion 
conſtitutes a preſumptive title, not only to the preſent incumbent, but 
to all ſucceſſors, who are entitled to plead upon the poſſeſſion of their 
predeceſſors in office, Stair ſeems to be of opinion, 6. 2.. 8. H 29, 
that the three years poſſeſſion of a churchman contained in the above- 
mentioned rule, Triennalis paſſeſſor, &c. though it does not avail the 
churchman's ſucceſſor, yet ſecures the incumbent who has poſſeſſed 
for that time, in the ſubject ſo poſſeſſed during his life as part of the 
benefice. And though he obſerves that the deciſions upon this pre- 
ciſe point are not clear, yet he cites one obſerved by himſelf, Nov. 25, 
1665, Peter, to prove, that by the uſage of Scotland, even years poſſeſ- 
ſion by a churchman, of tithes, or of any other ſubject, as part of his 
ſtipend, entitles the poſſeſſor to the benefit of a poſſeſſory judgment, 
in virtue of which he may continue his poſſeſſion, though a preferable 
right ſhould be produced, till his own be formally ſet aſide, The 
Tights of churchmen having been . expoſed to many accidents at the 
Reformation, the court of ſeſſion, for ſome time ſubſequent to that 
period, when no title-deeds appeared, decided queſtions regarding 
church-lands, according to the poſſeſſion at the time of the Reforma- 
tion, and for ten years preceding it, and allowed a proof of the poſſeſ- 
ſion by witneſſes. A proof of chis kind, however, having in courſe 
of time become impracticable, an act of Gar was made, Dec. 16. 
1612, whereby the Lords declared, that in time to come they would 
decide all queſtions with regard to church-lands, and livings pertain- 
ing to churchmen, by their poſſeſſion for thirty years immediately 
preceding the ſuit concerning them, Spar. Pr. p. 190. 

Minors faved 35. Whether the poſitive preſcription of forty years runs againſt 

from the ef. minors, has been doubted, The ſtatute 1617, on the interpretation of 

— org which this queſtion depends, eſtabliſhes firſt the poſiti ve preſcription, 

and negative and afterwards the negative, by two diſtinct clauſes, without deduct- 

E ing in either of the two the years of minority. Then follows a third 

pitals for mi. Clauſe in the following words: And fickiike, it is declared, That in the 

nors, courſe of the ſuid forty years preſcription, the years of minority ſhall not be 
accounted, As neither of the two firit claufes enact any thing concern- 
ing minors, and as the reaſon appears ſtronger for ſaving the heritage 
of minors from the effect of the poſitive preſcription, than for pro- 
tecting their claims of debt againſt the negative, it was adjudged, 
New Coll. i. 118.*, that the enactment in favour of minors in the third 
clauſe, ſhould not be reſtricted to the caſe of the negative preſcription, 
though that was eſtabliſhed by the clauſe immediately preceding, but 
ought to be extended alſo to the poſitive. This interpretation ſeems 
agreeable to the opinion of former writers, SL. b. 2. f. 12. f 18. and 
Mack. F 15. 5. 2. who do not diſtinguiſh in this queſtion between the 
poſitive and the negative preſcription. The exception of minority, 
however, does not extend to ſuch hoſpitals for children as have a _ 
| UN 
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tinual ſucceſhon of minors, one after another, where the children are 


always diſcharged from the hoſpital before majority; for that ãs a caſs 
inſolitus, which is preſumed not to have fallen under the eye of the 
legiſlature ;z and the admitting of ſuch extenſion muſt have rendered 
all dealings with orphan- hoſpitals moſt inſecure, Fount. Dec. 17. 1695, 
Heriot's Hoſpital. It has been already ſaid, that the ſhort preſcriptions 
run againſt minors, where minors are not expreſsly excepted in the 
{tatutes eſtabliſhing them; vid. ſupr. F 16. 

36. The negative preſcription begins to run only from the time that 
the debt or right can be demanded in judgement, or ſued upon; be- 
cauſe, till then, negligence cannot be imputed to the creditor, and 
preſcription is the penalty of negligence. The act 1617 does indeed 
preciſely fix the date of the obligation to be the period from which 
that preſcription begins its courſe; and in the ſame manner, the act 
1579, c. 82, declares, that actions of removing againſt tenants ſhall 
preſcribe in three years after the warning given to the tenant: but 
the words of theſe and other ſuch ſtatutes are in practice equitably 
explained, or rather corrected, into an agreeableneſs with this rule, 
that the courſe of preſcription cannot by its nature commence againſt 
an obligation, till that obligation be productive of an action. Hence 

preſcription runs againſt a bond, not from its date, according to the 
words of the act 1617, but from the term of payment; becauſe, till then, 
the creditor can make no demand, Feb. 17. 1665, Butter. On the ſame 
ground, where a bond is payable to a huſband and wife, and the 
longeſt liver, preſcription does not begin to run againſt the wife's in- 
tereſt in it, till after the huſband's deceaſe; becauſe, while he is alive, 
the wife cannot ſue upon it, June 22. 1675, Gaw ; ſee alſo June 23. 
1675, Bruce. Hence alſo, in removings, the courſe of preſcription com- 
mences only from the term at which the tenant is warned to remove; 
though the words of the act 1579, c. 82. expreſsly warrant the com- 
mencement of it from the date of the warning ; becauſe the landholder 
cannot, till the term of removing be paſſed, inſiſt in the action of re- 
moving cum effectu ; vid. ſupr. & 18. in fin. In like manner, the years 
are computed, in the preſcription of an inhibition, not from its own 
date, nor even from the date of the bond or right granted to the in- 
hibiter's prejudice, but only from the time that ſuch right is made 
public to the inhibiter, by ſeiſin, or real diligence uſed on it, Pr. 
Falc. 32. We may therefore conclude, that though the act 1617 ſta- 
tutes, that the preſcription of actions of warrandice ſhall run, not from 
the date of the obligation to warrant, but from the actual eviction, 
becauſe, before the ſubject is evicted, there can be no room to ſue 
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upon the obligation; yet this is not to be underſtood as the only ex- 


ception from the rule of the act, That the preſcription of obligations 
runs from their dates, but rather as an example by which to deter- 
mine all other cafes of the ſame kind. 

37. It is a rule grounded on the ſame principle, That contra non va- 
lentem agere non currit preſcriptio ; preſcription cannot operate againſt 
one who is under any legal incapacity to fue ; for no man can be cal- 
led negligent for omitting what is not in his power, When therefore 
one is barred from proſecuting his right by a forfeiture, againſt which 


he is afterwards reſtored ex ju/titia, the years of his incapacity mult be 


deducted from the preſcription, Fan. 25. 1678, D. Lauderdale *, Nay, 
in ſome caſes, preſcription does not run againſt a perſon, though the 
impediment which bars him from acting ſhould not amount to an ab- 
ſolute diſability. Thus, though a wife may, upon application to the 
Vor. II. | 2 G | court 
* Vid. Fount. i. p. 153. Earl Airlie. : 
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court of ſeſſion, be authoriſed to ſue her huſband for performing his 
part of the marriage-articles ; yet if ſhe forbear to inſiſt, ex reverentia 
marital;, from the duty which ihe apprehends the owes to her huſband, 
preſcription hath no operation againſt her while the is ve/{tta viro, July 5. 


1665, Mackie. But in all actions competent to the wite againit third 
parties, upon bonds or other obligations, preſcription runs againſt her, 


even during the marriage; fince the reverentia marialis is no bar to the 
ſuit; and if the huſband will not concur, the wife may be authoriſed by 
the ſeſſion ; ſee Dirl. 297. On a fimilar ground, preſcription has no 
courſe againſt one for not bringing an action upon his right, if he 
can aſlign any juſt cauſe of forbearance ; ex. gr. if he can have no be- 
nefit by the ſuit; for in that caſe his forbearance cannot be imputed 
to negligence, but to this, that the action would be fruitleſs. For 
this reaſon, where a creditor who is in the right of two ſeparate ad- 
Judications againſt the ſame eſtate, has poſſeſſed for ſome time upon 
one of them, which is afterwards declared a redeemable right, ſuch 
poſſeſſion preſerves the other adjudication from preſcribing, without 
any poſitive ſtep taken by the adjudger for that purpoſe : for it would 
ſerve no purpoſe for him who already holds a total poſſeſſion of the 
ſubject upon one title, to bring an action upon any other, ſince the 
only view of bringing a ſuit is to obtain poſſeſſion; ſee Nov. 26. 1728. 
Fraſer, obſerved in Diet. ii. p. 97. Hence alſo a huſband who has ac- 
quired a right affecting his wite's eſtate, is under no neceſſity during 
her life to uſe diligence for preſerving the right from preſcription; 
for while ſhe lives, he is poſſeſſed of all the rents of her eſtate jure ma- 
riti, and fo can profit nothing by his diligence, New. Coll. ii. 63. $ 1.— 
There is a caſe which at firſt appears an exception to this rule, but in- 
deed is not. If an entailed eſtate has been poſſeſſed by the immediate 
heirs, upon unlimited titles, beyond the years of preſcription, a remo- 
ter heir cannot urge the plea of non walens agere, though the right 
of the immediate heirs was preferable to his. The reaſon is, that 
every action founded upon the entail, was competent to the remoter 
heir againſt thoſe in poſſeſſion, He might have brought an action, 
concluding, That the deed of entail might be exhibited in court, and 
recorded; that the heir thould be ordained to make up titles, as di- 
reed by the entail; or even that the contravention might be declared, 
and the eſtate evicted to himſelf. | | 
38. This title may be concluded with a ſhort account of interrup- 


tions, which are, ſteps taken by the owner of a right or debt againſt 


the poſſeſſor or debtor, for preſerving it from preſcription. In 
handling this doctrine, it may be explained, firff, negatively, what 
cannot be deemed interruption ; next, poſitively, by what acts or 
deeds, wherher written or verbal, preſcription may be interrupted ; 
and, /a/ily, the effects of interruption, and the ſtatutory requiſites to 
ſundry: kinds of it.— By the expreſſion in the two ſtatutes 1469 and 
1474, relative to the preſcription of obligations, that they ſhall pre- 
ſcribe in forty years, if document be not taken on them within that 
time, nothing can be underſtood, but that they are loſt, if ſome act 
be not done or uſed by the creditor before the elapſing of that period, 
by which the debtor may know that he is following forth his right. 
It muſt appear therefore from the obvious notion of interruption, that 
the bare regiſtration of a writing cannot interrupt or break the courſe 
of preſcription, either poſitive or negative, Fan. 12. 1672, Jobnſton: 
for though the proprietor or creditor, when he regiſters his ground 
of right or obligation, does a deed by which he owns his right; and 
though regiſtration be in ſeveral reſpects accounted a decree, — 
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the ſtrongeſt of all interruptions; yet no notification is truly given to 
the poſſeſſor or debtor by regiſtration; and there can be no interruption, 
without certifying the poſſeſſor of the ſubject, or debtor, that the pro- 
prietor or creditor is following forth or proſecuting his right. For this 
reaſon, no conveyance or tranſmiſſion of a debt can be conſidered as an 
interruption of the negative preſcription, not even where it is intimated 
to the debtor: for though the intimation appriſes the debtor of the debt 
and conveyance, that is barely a form neceſſary for perfecting the aſſig- 
nee's title to the debt; but no notice is thereby given to the debtor, 
that the aſſignee intends to proſecute it, or to demand payment from 
him. Upon a fimilar ground, citation againſt the debtor, when it 
proceeded on a blank ſummons, i. e. a ſummons not libelled, 5. 4. f. 1. 
$ 5, could not be looked upon as a certifying of the debtor, nor con- 
ſequently as an interruption of the preſcription of any particular debt; 
ſee July 14. 1669, E. Mariſchal ; becauſe the defender could not, in 
ſuch caſe, know the ſpecial ground on which the purſuer was to in- 
ſiſt. Hence alſo no citation upon a ſummons, though libelled, can 
interrupt preſcription as to grounds which are not ſpecially libelled up- 
on, Fount. Feb, 16. 1699, Menzies : And an action upon a debt ſecured 
by inhibition, though it preſerves the debt itſelf from preſcribing, does 
not ſtop preſcription of the inhibition uſed upon it, which can only be 
done by a reduction ex capute inbibilionit, June 22. 1681, Rennoway. 

39. The courſe of the poſitive preſcription may be interrupted by 
any act by which a proprietor of either an heritable or moveable ſub- 
ject uſes or aſſerts his right againſt the poſſeſſor; and the courſe of 
the negative, by acts by which a creditor proſecutes his ground of 
debt, or uſes diligence upon it againſt the debtor. And it frequeatly 
happens, that the ſame act of interruption may preſerve from the ne- 
gative preſcription the right of him who interrupts, and break the 
courſe of the poſitive, which is running in favour of his adverſary, 
More particularly, the courſe of the negative preſcription is effectually 
broken, firft, By any declaration ſigned by the debtor acknowledging 
the debt, or by a miſhve promiſing payment: for though theſe are 
not the deeds of the creditor, they are in effect corroborations of the 
debt by the debtor ; which muſt preſerve the right againſt any pre- 
ſcription that may be running in his favour. A new courſe of pre- 
ſcription muſt run from the date of the acknowledgement. 24ly, 
By citation or action at the ſuit of the creditor againſt the debtor, or 
by any judicial demand of the debt made by the creditor ; ex. gr. 
a requiſition uſed upon an jnfeftment of annualrent *: but no ex- 
trajudicial demand of the debt is accounted an interruption, if it be 
not accompanied with ſome acknowledgement of the debt by the 
debtor, Fount. July 4. 1705, Lo. Pitmedden, 3dly, By a charge given 
by the creditor to the debtor on letters of horning ; and, in general, 
by every diligence uſed on the debt, as inhibition, arreſtment, poind- 
ing, and adjudication. The ſimple railing and figneting, either of a 
ſummons, or of letters of diligence, makes no interruption ; becauſe 
if the debtor be not either cited or charged thereupon, it is no noti- 
fication to him : and this holds, though the debtor ſhould offer a 
ſuſpenſion of the diligence, which is frequently done before a charge 
be given, Dalr. 177.; for ſuſpenſion is a deed, not of the creditor, 
but of the debtor, which does not import an acknowledgement of 
the debt. 4/5, Partial payments made by the debtor interrupt the 
long negative preſcription ; becauſe that long preſcription is ground- 


A decreet of regiſtration does not interrupt, ſee Fount. ii. p. 224. : As to a ſubmiſ- 
fion, ſee Kilk. p. 420. Garden. 
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ed on a preſumption, that the creditor has relinquiſhed his claim, 
which is plainly elided by his receiving the partial payment. But 
none of the ſhort preſcriptions of debt are interrupted, but on the 
contrary receive additional ſtrength by partial payments; becauſe the 
ſhort preſcriptions are grounded on a preſumption, that the whole 
debt was paid within the years of preſeription; and that preſump— 
tion can never be taken off or weakened by a proof that part of the 
debt was paid during that period, Fuiy 10, 1729, Ni/bect, cited in 
Did. ii. p. 118. 

40. The courſe of both the poſitive and negative preſcription may be 
broken off, or interrupted, by a proteſtation taken againſt the poſ- 
ſeſtor, that his poſſeſſion thall not hurt the right of him who proteſts. 
This is called, in common ſpeech, civil interr wuption, becauſe it is at- 
tended with no violence; and in our ſtatutes it gets the name of in- 
terruption wa fact, becauſe it is founded on the extrajudicial deed 
of him who interrupts ; and is analogous to the practice of the Ro- 
man law, which admitted of an interruption to any work or building 
by a ja&us lapilli, the throwing down of one of the ſtones of the new 
work, in preſence of witneſſes who were called upon for that purpoſe, 
. 0 10. De op. nov. nunc. Interruptions of preſcription being fa- 
vourable, have been frequently ſuſtained upon citations, decrees, or 
other vouchers, though not in every reſpe& regular, June 15. 1666, 
Sinclair; Futy b. 1671, Macrae; Fount. June 6, 1696, Guthrie: but where 
the informality of the acts appears more eſſential, the law does not 
regard them as interruptions, Pr. Falc. 78. 

41. As it is the creditor in the debt who alone hath any intereſt to 
interrupt the preſcription which is running againſt it, interruptions 


by the credi- can have no effect, if they be not made by the creditor ; - and ſo the 


tor. 


2 
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act 1469 expreſely declares. Yet this has received in practice a li- 
beral interpretation.” For, firſt, Not only are interruptions uſed by an 
apparent heir effectual againſt preſcription, provided br be ſerved heir 
within the forty years after their date, July 24. 1672, Edington; but 
thoſe allo which are made by one who had only a putative or ſup- 
poſed title; ſo chat the true creditor afterwards purſuing, though he 
derived no right from rhe ſuppoſed one, was found entitled to the 
benefit of the interruption uſed by him, Falc. i. 136. 2dly, Inter- 
ruption by proceſs, by whomſoever it has been uſed, may be plead- 
ed by any creditor, where the bringing of ſuch ſuit has been intend- 
ed by law to promote the common intereſt of all the creditors. Thus 
the quinquennial preſcription of an arreſtment may be interrupted, 
by an action of multiple-poinding, inũſted in, not by the creditor- 
arreſter, but by the arreſtee, -againſt the arreſter ; for as all the co- 
arreſters have a common right to appear in that action for their ſeveral 
intereſts, and obtain decree thereupon according to their legal pre- 


ferences, it muſt habe the ſame effect as if it had been broughr, at 


the ſuit of the arreſter himſelf, July 20.1732, Crawfurd, obſerved in 
Die. n. Y. 117. 

432. Where the poſſeſſion of a ſubject is either voluntarily aban- 
doned by the poſſeſſor, withont any intention of reſuming it, or is 
actually taken from him within the forty years, the courſe of the po- 
ſitive preſcription is broken with regard to him who has thus aban- 
doned the poſſeſſion, or been turned out of it; becauſe the law hath 
ſaid, That in order to eſtabliſh a right by preſcription, the polleſſion 
muſt be conſtant and uninterrupted through that whole period. 
Though therefore the former poſſeſſor ſhould recover the poſſeſſion, 


he muſt enter upon a new courſe of preſcription, to be computed 
from 
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from the time of that recovery, J. 5. De iſurp. Interruptions uſed 
by proteſtation, or even via jurit, by proceſs not followed forth to a 
ſentence, where the poſſeſſion is not inverted, but the poſſeſſor con- 
tinues to poſſeſs, either by himſelf, or by another in his name, though 
they are indeed profitable to him who uſes them, have no effect 
againſt the poſſeſſor in favour of third parties, agreeably to the rule, 
Res inter alios acta, alits neque nocet neque prodeſt, 

43. Interruption of preſcription may be either of real rights, or of 

rſonal debts, as ſums of money. Some particular forms are com- 
mon to both kinds; and in others, the two differ. By our more an- 
cient law, all citations to interrupt preſcription, proceeding on li- 
belled ſummonſes, though nothing had followed on them, were ef- 
fectual to break the courſe of preſcription, becauſe they were vouch- 
ers uſed by the proprietor or creditor upon the right or debt with- 
in the forty years: but by 1669, c. 10. all citations which ſhall be 
uſed from thenceforth, for interrupting the preſcription, either of 
real or of perſonal rights, muſt be renewed every ſeven years, other- 
wile they are declared to preſcribe, Minority is excepted from this 
act, and conſequently citations uſed by minors need not be fo renew- 
ed. This ſtatute relates to all preſcriptions, whether long or ſhort, 
Dar. 15 *. From the limitation of this act to citations, it may be 
obſerved, „i, that if, upon the citation, there ſhall follow the appear- 
ance of parties, or any judicial act, it is no longer accounted a bare 
citation, but an action, which ſubſiſts, though not renewed, for forty 
years, Dec. 1731, Cred. of Libberton ; unleſs it be an action whoſe du- 
ration is confined by ſtatute to a ſhorter period, as in the caſe of 
actions on arreſtment, which, by 1685, c. 14. are declared to preſcribe 
if they are not wakened every five years, Jan. 14. 1720, Gray, cited in 
Dif. ii. p. 131. 2dly, That interruptions by diligence fall not under 
the act 1669, but ſubſiſt for the whole courſe of preſcription, with- 
out the neceſſity of being renewed, Fount, Feb. 15. 1704, Johnſton. The 
difference between interruptions by citation and by diligence, lies in 
this, that where a creditor falls from his citation, without carrying it 
the length of an action, it looks like a paſſing from it; and there- 
fore the ſame force ought not to be given to that flender degree of 
notification, as to interruptions by diligence, which leave behind 
them ſtrong effects againſt the debtor's perſon and eſtate, 

44. It was alſo common, by our former practice, to all kinds of 
interruption, that the citations for interrupting might be given, not 
only by meſſengers, but by the officers of inferior courts who were 
generally amongſt the loweſt claſs of ſubjects, and might be more 
eaſily corrupted by bribes or promiſes, to antedate their executions. 
As the repoſing ſuch a truſt in theſe officers tended to render the 
rights of land-eſtates precarious, all interruptions of real rights by ci- 
tation are, by another clauſe of the ſaid act 1669, ordained to be exe- 
cuted by meſſengers, who give ſecurity at their admiſſion for the faith- 
ful diſcharge of their office. That ſingular ſucceſſors in heritage 
may be certified by the public records, what acts of interruption 
have been uſed againſt the ſubject of their purchaſe, it is provided 
by 1696, c. 19. that all ſummonſes uſed for interrupting the preſcrip- 
tion of real rights, ſhall paſs on a bill under the ſignet, and ſpecify 
all the grounds on which they proceed, and be regiſtered, with their 
executions, within fixty days, in a particular regiſter. to be kept at 
Edinburgh, otherwiſe that they ſhall be ineffectual againſt ſingular 
ſucceſſors : and that no interruption of real rights, made via fadi, 


Vow ll... h "7. | _ thall 
| ® See New Coll. iii. 55. 
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ſhall be of force againſt them, if an inſtrument be not taken on it, 
and regiſtered within the ſame time, and in the ſame record, as is re- 
quired in the caſe of interruptions by ſummons. 

45. Interruption has the effect to cut off the courſe of preſoription; 
ſo that the perſon preſcribing cannot avail himſelf of any part of the 
former time, but muſt begin a new courſe, commencing from the 
date of the interruption in the negative preſcription, and from that 
of the recovery of poſſeſſion in the poſitive. Minority therefore is 
truly no interruption, though it gets that name in vulgar ſpeech; 
for it is no document or evidence taken by the minor on his right, 
which 1s the deſcription given of interruption in the acts 1.469, c. 29. 
and 1474, c. 55. It is no more than a perſonal privilege competent 
to the minor, that he ſhall not ſuffer by the elapſing of time, while 
he continues minor, Neither does it, like a proper act of interrup- 
tion, break the courſe of preſcription ; the years of minority are only 
diſcounted from it: ſo that its operation is indeed ſuſpended during 
the minor's nonage ; but how ſoon he becomes major, the preſcrip- 
tion, which had commenced before the minority, continues to run, 
and the years before the majority are conjoined with thoſe after it, 
in order to complete the term of preſcription. This doctrine is ap- 
plicable alſo to the privilege ariſing from one's legal incapacity to 
at, The minor is entitled to this privilege of ſuſpending the courſe 
of preſcription, not only when the right againſt which it is running 
is veſted directly in himſelf, but when it ſtands in the perſon of a 
truſtee for his behoof, New Coll. ii. 63. $ 1. By the ſaid ſtatute 1617, 
no minority is to be diſcounted from prefcription, but that of him 
:againſt whom the preſcription is uſed and objected. . The act expreſs- 
ly ſays, that the years during which the parties againſt whom pre- 
ſcription is objected are majors, ſhall be counted; there is no inſi- 


nuation, that they may avail themſelves of the minority of third par- 


ties, from whom they derive no right: and if this privilege of mino- 
rity may not be uſed without authority from the minor, ſtill leſs can 
it be made to operate againſt his intereſt, or what may be preſumed 
to have been his defire. For inſtance, one cannot, with a view to 
elide the effect of preſcription run againſt his title, plead another's 
minority, in order to defeat the minor's own title, or ſubject him to 
limitations and fetters which it was evidently his intention to get free 
from. A deciſion, however, is obſerved in 1756, New Cul, i. 214. 
where the court ſuſtained the plea of minority under theſe circum- 
ſtances; but that judgement was, upon appeal, reverſed by the Houſe 
of Lords. | | 

46. In an obligation, where the right of the creditor 1s unlimited, 
extending equally againſt all the obligants and ſubjects which it af- 
fects, if the right itſelf be ſafe from preſcription, the whole of it is 
preſerved; ſince, as the right continues unum quid, one part of it 
cannot be ſeparated from the other. On this ground, diligence uſed 
by an annualrenter, whoſe right is conſtituted on two ſeparate tene- 
ments, againſt any one of them, even after the right of the two has 
gone to different perſons, or payment of annualrent made by the 
proprietor of one of the tenements, preſerves from the negative preſcrip- 
tion the whole right of the annualrenter, which cannot be weakened 
by the proprietor's making over one of the two in favour of ano- 
ther, June 22. 1671, Lo. Balmerino. But whether ſuch diligence can 
alſo hinder the poſſeſſor of the other tenement under a ſingular title, 
from the benefit of the poſitive preſcription, may be doubted : for 


NO interruption can be ſaid to be made by the diligence, ,which we 


have 
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have Tuppoſed to affect only one of the tenements, againſt the poſ- 
ſeſſor of the other; and if he continues to pofleſs without interrup- 
tion for the forty years, he ſeems to be preciſely in the caſe of the 
act 1617; unleſs the two tenements {ſhould be parcels of the ſame 
barony ; 'in which caſe there 1s no doubt that the interruption would 
be effectual as to the whole. Baronia being nomen univerſitatis, it is 
quite eſtabliſhed, that interruption againſt the pofleſſor of a barony, by 
arreſting or levying the Tents of any part or tenement, covers the 
whole from preſcription ; vid. ſupr. b. 2. ft. 6.Y 18. In the ſame man- 
ner, diligence uſed upon a debt againſt any one of two or more co- 
principals, preſerves the debt itſelf, and ſo interrupts preſcription 
agairift all of them; and -diligence uſed againft a cautioner, inter- 
rupts preſcription as to the principal obligants. Thus alſo, by our 
former law, a partial payment made by the principal debtor, inter- 
rupted preſcription from running 1n favour of the cautioner, Dec. 18. 
1667, Nicholſon : but ſince the ſtatutory limitation of cautionary obli- 
gations by 1695, c. 5. the cautioner 18 free, barely. by the elapſing 
ef ſeven years, notwithſtanding any diligence uſed againſt, or even 
partial payments made by, the principal debtor, within the ſeven 
ears. | ; 

: 47. In obligations where the right of the creditor is divided into 
diſtinct parts, either originally, or by voluntary conveyance from the 
firſt creditor, it may well happen, that part of the right may be pre- 
ferved from preſcription, while another part falls under it. Thus, 
where a creditor in a bond aſſigns part of it to another, he divides the 
right between himſelf and the aſſignee; and therefore interruption 
made by the aſſignee, though it preſerves the part aſſigned, cannot 
avail the cedent, as to the part which he retained to himſelf; nor, 
contra, will interruption uſed by the cedent preſerve the aflignee's 
part. Thus alſo, in the caſe of a bond of proviſion, by which two or 
more children are provided, each in a ſeparate ſum, interruption uſed 
by one of the children 1s not available to the reſt, for preſerving to 
them their reſpective ſums which they had neglected to demand du- 
ring the currency of the preſcription, 

48. Queſtions are frequently moved concerning the prefcription 
of debts due to foreigners, and demanded in this country, whether 
the deciſion ought to be governed by the law of Scotland, where the 
judicial demand of the debt is made by the creditor, or by the lex loci 
contractus, or by what other rule of law or equity, Civihans differ 
upon this point. Some hold, that the law of the country where the 
ground of debt, and of the action competent upon it, had its riſe, 
that is, the lex loct contratus, ought to be regarded: but others main- 
tain, with greater probability, that the queſtion is to be regulated by 
the law of the place where the action itſelf is inſtituted againſt the 
debtor, or, in other words, by the law of the defender's preſent domi- 
cil ; becauſe debtors can be ſued before thoſe courts only to whoſe 
JuriſdiQtion they are ſubjected, and all courts muſt judge by their 
own municipal laws, Hence an Engliſhman who has furniſhed goods 
in England to a Scotſman, need not diſquiet himſelf about the laws 
of our preſcription, ſo long as his debtor continues to refide where 
he contracted the debt: and indeed, though the debtor ſhould return 
to Scotland after the expiration of three years, but before the Eng- 
liſh limitation of fix years has taken place, the creditor ought not 
to be cut off from his claim upon our triennial preſcription, unleſs 
he ſhall have delayed to commence a ſuit for three years after the 
&ebtor's return home; fr, berauſe our ſtatute eſtabliſhing tha: pre- 
ſcription, 
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ſcription, though expreſſed in general terms, cannot by a juſt inter- 
pretation be extended to foreign contracts, (for England is in this 


queſtion a foreign country to us), unleſs the debtor has afterwards 


reſided in Scotland for that whole term of three years; 2dly, becauſe 


it is inconſiſtent with equity, that a debtor's fraudulent device to diſ- 


appoint his creditor by changing domicils, thould have the ſame 
effect as a diſcharge of his obligation, without any negligence that 


can reaſonably be imputed to the creditor, If in the cafe of an Eng- 
liſh debt, which is in their law limited to a {hort preſcription, but not 


in curs, an action ſhall be brought in Scotland by the creditor for 
payment, after the years of the Engliſh limitation thall have elapſed, 
the Engliſh ſtatute, which is of no proper authority in the courts of 


Scotland, cannot be regarded as an extinction of the claim: never- 


theleſs, it ought in equity to be received as a preſumption that the 


debt is paid, if the creditor ſhall not elide it, either by direct evi- 
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dence, or by ſtronger contrary preſumptions. It, is hard to quote 


any deciſions of our ſupreme court, in ſupport of what has been ob- 


ſerved on this head, to which contrary deciſions may not be oppoſed : 


but theſe and other rules relating to it are laid down with great pre- 
ciſion, and the contrary judgements cenſured by the author of Prin- 
ciples of Equity, p. 125. 283. By the lateſt dzciton on this point, 
New. Coll. i. 156. the court of ſeſſion have made the law of Scotland 
the rule of their judgement “. 


49. Queſtions concerning the preſcription of heritage, muſt be go- 
verned by the law of the place where the heritage lics, and from which 


it cannot be removed. 


II. VII 


Of Succeſſion in Heritable Rights. 


ErsoNs who have right to a ſpecial ſubject in virtue of a convey- 
ance inter vivos, are called fingular ſucceſſors, b. 2. f. 7. 1, That 
ſort of ſucceſſion having been already handled, it ſtill remams to con- 


ſider how eſtates, whether heritable or moveable, deſcend on the 


death of the proprietor to thoſe who ſuccecd in his place. This 


kind of ſucceſſion is called univerſal; and may be defined, the right 


of an heir or cxecutor to enter upon the eſtate which belonged to a 


perſon deceaſed at the time of his death. 


2. Succeſſion may be divided into proviſional, or by deſtination, 


and legal. The firſt reſts on this foundation, that if one hath, in 


conſequence of his property, a power to transfer his eſtate to another 
by a preſent deed of alienation, he muſt alſo have the leſſer power 


of ſettling it upon whom he will, by a deed which is not to take ef- 


fe till his death. If the proprietor ſhall not exerciſe this power du- 


ring his life, the law confers the right of ſucceſſion upon him whom 


it is preſumed the deceaſed would have appointed his heir in reſpect 
of the proximity of blood, had he made a deſtination ; which is called 
the legal ſucceſſion. Hence, the heir appointed by the deſtination, 
or expreſs will of the deceaſed, muſt be preferred to the legal heir, 
who derives right only from his preſumed will; for conjecture or 


preſumption muſt yield to truth. This ſucceſſion to one who dies 
| without 


The ſame has been found in ſeveral later caſes; Randale contra Innes, Fuly 13. 1768 ; 
Jean Ker contra E. Home, February 20. 1771 ; Barret contra E. Home, February 1772. 


without a will or ſettlement, is frequently called, after the civilians, Tir. VIII. 


ſucceſſion ab inigſtato. a | 
. Succeſſion, in regard to its ſubject, is either of heritage or of Heritable 

moveables. The doctrine of both is the ſame by the Roman ſyſtem ; CO he the 

but there is a wide difference between them by the law of all the na- ceſſion to the 

tions of Europe which have adopted the feudal plan. The firſt fort FT 

js to be explained in this title; the other in the next. ——Heritable © 

rights deſcend by ſucceſhon to the heir: for though the executors, 

to whom the moveable ſucceſhon falls, are ſometimes called the heirs 

in moveables ; yet he only is heir in the moſt proper ſenſe, who re- 

preſents the deceaſed in his heritable rights. | 

4. Thoſe who are marked out for heirs, where there 1s no limita- Heir at law, 
tion in the inveſtiture, and where, conſequently, the ſucceſſion is left | eh * 
to the diſpoſition of law, are ſometimes ſtyled the herrs at la; ſome- and 2 
times heirs of line, becauſe they ſucceed according to certain known whatſoever. 
lines of propinquity ; ſometimes Heir general, both becauſe they may 
enter by. a general ſervice, and not barely to this or the other ſpecial 
ſubject, as heirs by deſtination muſt do, and becauſe they repreſent 
the deceaſed generally; and ſometimes heirs whomſoever ; that is, heirs 
of whatever ſort, who have a right by the proximity of blood to ſuc- 
ceed as heirs, in oppoſition to the ſpecial heirs who are called by de- 
ſtination, without any reſpect to blood. 

5. The heirs thus pointed out by law, ſucceed to the deceaſed in the Heirs at law 
following order. Fig, Deſcendents in the firſt degree, The three 5. DPW 
lines of propinquity, viz. of aſcendents, deſcendents, and collaterals, in the firt 
have been already deſcribed, and the nature of degrees of propinqui- degree. 
ty explained, 6, 1. f. 6. $8. The preference given to the line of de- 
ſcendents in the article of legal ſucceſſion, is eſtabliſhed by nature it- 
ſelf, and confirmed by the univerſal conſent of nations, as well as by 
the authority of the ſacred text, which makes the right of ſucceſſion 
to be conſequent upon the relation of a child, Rom. viii. 17. It is not 
ſo clear, whether, in a competition among deſcendents themſelves, 
ſons ought, by the natural rule of preference, to have a larger ſhare 
than daughters, or whether the eldeſt ſon ſhould be regarded above 
the ret, By the Roman law, the ſucceſhon of the father's whole 
eſtate was divided equally among all the immediate deſcendents of 
the deceaſed, whether ſons or daughters: but it may be ſafely aſfirm- 
ed, that the preference of the ſons before daughters, in heritage, is, at 
leaſt, not adverſary to the law of nature, ſince the judgement given by 
God himſelf, in the caſe of the daughters of Zelophehad, Num. xxvii. 

6, 7, 8. is grounded on the ſuppoſition, that daughters have no claim 

to the inheritance of the father while ſons exiſt, By the law of 
Scotland alſo, ſons are preferred to daughters in the ſucceſſion of 
heritage ; one reaſon of which may be deduced from the firſt feu- 
dal maxims, which ſubjected all proprietors of land to military ſer- 
vice. This rule had at firſt the effect of excluding females, in every 
caſe where there was no ſpecial deſtination in their favour, /:b. 1. 
Feud. J. 8. 1. verſ. Filia ; and though daughters ſucceed by our later 
cuſtoms in feudal rights, where there are no ſons, yet the original 
rule continues to have this effect, that where ſons exiſt they are 
preferred before daughters. In the caſe of daughters only, they 
ſucceed equally, and are called berrs-porttoners. 

6. Though by. the law of Moſes, the eldeſt ſon's right of pri- 


mogeniture 


mogeniture over the reſt was but partial, extending only to a double of great force 


portion, Dent. xxi. 17. it has been from our moſt early times conſi- in Scotland. 
dered as total by the uſage of Scotland, ſo as to exclude the younger 
Vol. II. "91 | Ions 
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ſons from the leaſt ſhare of the heritable ſucceſſion. This was ori- 
ginally made part of the feudal plan, out of favour to ſuperiors, that 
they might not be in danger of loſing their vaſſal's ſervices, by the 
fees being divided into ſmall parcels; and was ſoon after adopted 
into our law, with univerſal approbation, as the moſt effectual ex- 
pedient for perpetuating the dignity and influence of great fami- 


lies, and for the ſecurity and defence of our country in the times 


of public trouble. All heirs ab intefiato ſucceed according to the 


proximity of their ſeveral degrees, under the exceptions to be here- 


after mentioned; fo that a grandſon cannot ſucceed to a grandfa- 
ther while his immediate father is alive. In default of immediate 


deſcendents, grandchildren ſucceed, and upon their failure great- 


Bucceſhon of 
aſcendents. 


grandchildren, and ſo in infinitum; ſtill preferring males before fe- 
males, and the eldeſt male before the younger. 1 07S | 
7. If the law of nature be conſidered abſtractly, aſcendents ought 


to have the next place in the legal ſucceſſion after deſcendents ; for 


though it is not conformable to the order of nature that -parents 
ſhould outlive their children, yet when that caſe happens, they ought 
not to be deprived of the ſorrowful comfort, as it is expreſſed in 
the Roman law, of ſucceeding to their own iſſue, J. ut, C. Comm. de 


ſucc. nor to ſuffer at the ſame time the loſs both of their childrens 


perſon and of their goods, J. 1 5. pr. De ins. teſt. The firſt Feudal law 


did however in no caſe admit aſcendents to the ſucceſſion, Iib. 2. 
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Feud. t. 50. and lib. 4. f. 84. For which Cujacius, ad Jb. 1. Feud. t. 1. 
aſſigns this reaſon, That feus were originally granted only peferis, to 
deſcendents ; and therefore, in their default, returned to the granter. 
This was alſo agreeable to the ancient uſage of Scotland, Reg. Maj. 
J. 2. c. 34. $1.—5. And Craig aſſures us, Jb. 2. dig. 13. F 47. that the 
firſt inſtance in which a ſervice was attempted by a father as heir to 
his ſon, was towards the middle of the 16th century, in the caſe of 
the Earl of Angus, who had put his ſon in the fee of his eſtate, and 
after the ſon's death wanted that it ſhould return to himſelf, Yet this 
is certain, that by our later cuſtoms, which ſeem more agreeable to 
the natural law, fathers are every day ferved heirs to their children 
without oppoſition, St. b. 3. J. 4. Y 35. Aſcendents, though they be 
capable of ſucceeding by our preſent practice, yet come not in im- 
mediately after deſcendents ; for, in default of children of the de- 
ceaſed, bis brothers and fiſters are preferred to rhe father : for which 
Stair gives this reaſon, ibid. That as ſuch fees proceed for the moſt 
part from the father, and as theſe brothers and ſiſters are the father's 
own iſſue equally with the deceaſed himſelf, the paternal affection is 
preſumed to operate as ſtrongly for them as for the deceaſed. 

8. Theſe brothers and ſiſters ſucceed in the following order. Bro- 
thers-german have the firſt place; that is, brothers both by the fa- 
ther and mother. But as, by the law of Scotland, the legal ſucceſ- 
ſion of heritage is not divided, except in the ſpecial caſes to be ſoon 
explained, the brother- german next youngeſt to the deceaſed ſuc- 
ceeds to him as heir at law, according to the natural rule, Heritage 
deſcends, Where the deceaſed is himſelf the youngeſt brother of three 
or more, the ſucceſſion goes to the immediate elder brother, and not 
to the eldeſt of all; becauſe where there is no room for heritage to 
deſcend, which is its natural courſe, it is the leaſt deviation from the 
rule, that it aſcend, not per ſaltum, but by the ſloweſt degrees, New 
Coll. ii. 137. If there are no brothers-german, the fiſters-german ſuc- 
ceed equally as heirs-portioners, though there ſhould be brothers- 
conſanguinean, 2, e. by the father only; for even a ſiſter by the full 

| | blood 
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german, brothers-conſanguinean ſucceed, one after another, in the 
ſame order as brothers- german; and in default of theſe alſo, the ſiſters- 
conſanguinean take the ſucceſſion equally as heirs- portioners. Bro- 
chers or ſiſters of the deceaſed by the mother only, who are called u- 
terine, are, by the law of Scotland, incapable of ſucceſſion, either in 
heritage or in moveables; which is indeed the caſe of all cognates, i. e. 
relations of the deceaſed by the mother, Fount. Feb. 20. 1696, Alex- 
ander. This doctrine, at leaſt as to ſucceſſion in heritage, may be de- 
duced from the choice or delectus of a ſpecial family made by the ſu- 
derior in his feudal grant, which would be elided if the fee were de- 
ſcendible to the kinſmen of the mother, whom the law confiders as of 
a different family from the vaſſal. 
9. If the deceaſed leave neither child, brother, nor ſiſter, the ſuc- 
ceſſion mounts upwards to the father, as the only aſcendent in the 
firſt degree capable to ſueceed; for the mother, though an aſcendent 
in the ſame degree, is as incapable of ſucceeding to her child, as any 
of the child's relations by the mother are. If the father be already 
dead, the ſucceſſion goes to the father's brothers; and in default of 
them, to his ſiſters, in the ſame order in which it would have gone to 
the brothers and ſiſters of the deceaſed, if he had had any. On the 
failure of theſe, it aſcends to the father's father; and if he be not alive, 
to his brothers and ſiſters; and ſo upwards, the brothers and ſiſters of 
the neareſt aſcendent ſtill excluding the more remote, and his colla- 
terals. Where there is no agnate or kinſman to the deceaſed by the 
father, the King ſucceeds as ullimus heres; vid. infr. tit. 10. 

10. Upon the rules above ſet forth, it may be obſerved, jir/t, That 
though a mother cannot ſucceed to her child, yet a child is as truly 
heir to the mother as to the father. 2d/y, The rule, That the full 
blood excludes the half blood, holds only in the ſame line of ſucceſ- 
ſion. Thus, though a brother-german' excludes a brother-conſangui- 
nean, becauſe both are in the collateral line; yet a brother-conſan- 
guinean is preferred to the father's full brother, becauſe theſe two are 
in different lines. 34%, No regard is had to the queſtion, From what 
quarter the eſtate of the deceaſed has come? If the right appears to be 
once veſted in the deceaſed, the only remaining queſtion 1s, Who is 
his heir at law? without conſidering, whether ſuch heir ſtands re- 
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ood ex by the half blood“. In default of ſiſters- T 17. VIII. 
blood excludes a brother by the half bloo n default of ſiſters 


Order of ſuc- 
ceſſion of a- 


ſcendents. 
The mother 


cannot ſuc- 
ceed to her 
child. 


Conſequen- 


ces from the 
rules of ſuc- 
ceſſion above 
laid down. 


lated to him from whom the eſtate deſcended to the deceaſed. The 


contrary rule, Paterna paterms et materna maternis, obtains in Eng- 
land; and, in the opinion of Craig, lib. 2. dicg. 17. g. ought alſo to 
obtain univerſally, on account of its equity, where the eſtate pro- 
ceeds from an heireſs: yet he admits, that our ſupreme court rejected 
it, in the caſe of one Gilbert; and a ſimilar deciſion has been pro- 
nounced ſince Craig's death, by which a father was preferred to the 
ſucceſſion of his ſon, in lands in which the ſon was infeft as heir to 
his mother, to the excluſion of the brother-uterine of the deceaſed 
from that very eſtate which belonged to his own mother. Before 
going farther, we may mention, as an univerſal rule in every country, 
That the ſucceſſion to land-eſtates, and all heritable ſubjets, muſt be 
governed by the law of the kingdom or ſtate where they are ſituated, 
and not according to the lex domicilii of the proprietor, though he 
ſhould happen to die abroad, and have his ſettled refidence there at 


his death. 
11. There is a right of repreſentation peculiar to heritage, by which 


one ſucceeds in heritable ſubjects, not from any title in his own per- 


| ſon, 
* See this otherwiſe determined, Fount. Jun. 17. 1688, | : 


Right of re- 
preſentation 
in heritage. 
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ſon, but in the place of, and as repreſenting ſome of his deceaſed 
aſcendents. Thus where one dies, leaving a younger ſon, and a grand. 


child, whether mate or female, by an elder ſon predeceaſed; the grand- 


child, though farther removed in degree from the deceaſed than his 
uncle, excludes him from the legal ſucceſſiun; becauſe he ſucceeds, 
not in his own right, but in that of his father, who was the eldeſt ſon 


of the deceaſed, and as ſuch would have excluded the younger 1on, 


had he been alive when the ſucceſſion opened to him upon his father's 
death, The word repreſentation, when applied to this right, muſt not 


be underſtood in that ſenſe in which it is commonly taken by lawyers, 
as if the grandchild, in the caſe now ſtated, were liable for the debts 


of his immediate father whom he repreſents ; he repreſents him bare- 


ly in his propinquity, and not in his debts. This right obtains 1n the 
ſucceſſion of collaterals, as well as in that of deſcendents : and there- 
Fore, where it is ſaid that brothers ſucceed next after deſcendents, then, 
'Aſters, &c. not only the perſons themſelves are meant, but all their 
deſcendents, jure repreſentations, Thus if one die without iſſue, leav- 
ing a nephew by his immediate younger brother deceaſed, and allo 
'two elder brothers, the ſurviving brothers will be excluded from the 


ſucceſſion, though next in degree, and the nephew preferred, as com- 


Succeſſion 72 
-copita, and 


*#n flirpes. 


Succeſſion of 
heirs- porti- 


Oners. 


Pracipuum 
to the eldeſt, 
of the man- 
ſion-houſe 


and garden. 


Patrorage di- 
wilible. 


ing in the place of his deceaſed father, July 2. 1629, Cuningham. 
Thus alſo, as a fiſter-german excludes a brother-conſanguinean, fo 


does a child of that fiſter exclude him jure repreſentationzs, Harc. 62. 


By the ſame rule, though no heritable right falls, in any caſe, to the 
mother of the deceaſed, nor to his relations by her; yet as children 


take, by ſucceſſion, the heritage belonging to their deceaſed mother, 


they alſo ſucceed as repreſenting her, in every caſe where the mother 
herſelf would have been entitled to the ſucceſſion, had ſhe been alive 
at the death of her anceſtor, | 

12. From this doctrine ariſes a diviſion of ſucceſſion, well known 
in the Roman law, into ſucceſſion in capita, and in flirpes. The ſuc- 


ceſſion in capita, is that which divides the inheritance into as many e- 
qual parts as there are capila or heirs; as in the caſe of daughters only, 


who are all of them entitled to equal parts of the father's ſucceſſion. 
Succeſſion in ftirpes, or by the ſtock, makes the partition, not accord- 


ing to the number of heirs to whom the eſtate deſcends, but according 
to the number of the ſtocks or flirpes from whom theſe heirs derive 


right. Thus, if a father die, leaving one daughter behind him, and 


two daughters by a daughter predeceaſed, the ſurviving. daughter is 


entitled by herſelf to the half of the whole heritage, as one of two 
daughters co-heireſſes, while each of the two grand-daughters take 
only a half of their mother's half, or a fourth of the whole. 

13. In the ſucceſſion of heritage ab inteſato, the law in ſpecial caſes 
does not confer the whole heritable ſubjects belonging to the deceaſed 
upon a ſole heir, but divides the ſucceſſion into parts, among two or 
more. Thus, %%, where females ſucceed, it has been ſaid, /upr. & 5. 8. 
that the eldeſt does not, by any right of primogeniture, exclude her 
younger ſiſters, but that they ſucceed equally as heirs-portioners. In 
female ſucceſhon by the line of deſcendents, all the daughters of the 
deceaſed ſucceed in this manner, though they ſhould be procreated of 
different marriages, if there be no ſpecial deſtination by the father to 
the contrary. But though each heir-portioner has an equal intereſt 
in the ſucceſſion, in ſo far as it is diviſible; yet the eldeſt daughter 
enjoys this privilege from neceſſity, that rights which are indiviſible 


ex ſua natura, fall to her alone, ex. gr. titles of dignity “. It is a que- 


Y ſtion 
# See as to a title to vote in the election of a Member of Parliament, Falc. No. 207, 
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tion rather of curioſity than uſe, now that heritable juriſdictions are Tur. VIII. 


aboliſhed, whether juriſdictions fell by our former law, as indiviſible, 
to the eldeſt heir-porcioner. Where the deceaſed happened to be veſt- 
ed with one ſingle ſuperiority, the right of it goes to the eldeſt; not 
ſo much becauſe a right of ſuperiority is hardly capable of diviſion, 
as becauſe the condition of a vailal is not to be made worſe by ſplit- 
ting the ſuperiority into parts; for no vaſſal can be compelled to hold 
his lands of two or more ſuperiors in the place of one, C. lib. 2. 
dieg. 14. 7-3 July 30. 1678, La. Lufs. Where different ſuperiorities 
were veſted in the deceaſed, the eldeſt would probably have the op- 
tion or election of what ſhe judges beſt, then the ſecond, and ſo in 
their order, till all the ſuperiorities be exhauſted. Craig is of opinion, 
it;d. that in the ſuperiority of lands holden feu, the feu- duties, being 


a conſtant yearly rent, ought to be deemed part of the property, ra- 


ther than of the ſuperiority ; and conſequently to be divided among 
the heirs-portioners, even in the caſe of a ſingle ſuperiority : but in 
truth, feu-duties are proper parts of the ſuperiority, and the only 
title for poinding the ground for the arrcars is the right of ſuperiori- 
ty; ſo that if the yearly feu-duty were divided among the litters, as 
Craig would have it, it is only that part of it which remains with the 
eldeſt that would be debitum fundi, ſince the only, as ſuperior, could 
poind the ground for its payment, St. b. 3. f. J. $ 11. But though feu- 
duties cannot for this reaſon ſuffer a ſeparation from the right of ſu- 
periority ; yet becauſe they are a fixed yearly rent, and ſo of a diffe- 


rent nature from the caſualties of ſuperiority, which depend upon ac- 


cidents, the younger filters have compenſation for their thares of them 
out of the other eſtate of the deceaſed, in ſo far as the diviſion of the 
ſeveral ſuperiorities hath been unequal, St. ibid.; Kames, Rem. Dec. 57. 
The principal manſion-houſe of the lands is accounted an indiviſible 
right; but becaule that ſubject admitted of valuation, our old law 
directed, that the younger ſiſters ſhould be recompenſed out of the 
deceaſed's other eſtate to the amount of its value, Reg. May. I. 2. c. 27. 
$ 4. et c. 28, But by our later cuſtoms, the eldeſt is entitled to it, 
even without recompence to the other ſiſters, March 5. 1707, Cie; 
Home, 226. * ; as the is alſo to the garden and orchard belonging to 
it, fince the one ought not to be ſeparated from the other, Fune 2 

1708, Cowie T. Upon this ground, the heirſhip-moveables fall alſo to 
the eldeſt alone; for the right of theſe ought to accompany that of the 
manſion-houſc, Fan. 16. 1725, Executors of Lady Garnkirk F, Houſes 
within borough, eſpecially if they lie diſcontiguous from the other 
eſtate of the deceaſed, and all country-houſes, except the principal 
manſion-houſe, are accounted common pertinents of the ground on 
which they ſtand, and are therefore equally capable of diviſion with 
the lands themſelves, New Coll, ii. go. Patronage is a diviſible right; 
for our ſtatutes admit, that the patronage of the fame church may be 
veſted in two different perſons, 1617, c. 3. It carries alſo a patrimo- 
nial intereſt to the patron, 1690, c. 23. and upon both accounts it di- 
vides equally among the ſiſters, who may preſent to the benefice, and 
levy the vacant ſtipend by turns, the firſt vice or turn falling to the 
eldeſt. As the-title-deeds of an eſtate cannot be in the cuſtody of two 


Vol. II. 7 K different 


A precipuum is due only in the caſe of the ſucceſſion of heirs portioners ab intefato : 


2 therefore there is no place for it where the ſucceſſion is taken under a deed, Feb. 1773, 
athcart. 


+ The ſame was found both as to the manſion-houſe and garden, November 1765, Givan 


contra Ireland. 


+ This deciſion is marked differently in Di#. i. p. 363. 
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different perſons, the eldeſt ſiſter is preferred to the bing of them; 
who may be compelled to give tranſumpts to any of the other ſiſters 
that may have occaſion for them, ſhe herſelf bearing an equal ſhare 
of the expence, July 23. 1680, La. Marg. Cuningham ; June 24. 1708, 
Cowes, 

14. The legal ſucceſſion of heritage is alſo broken into parts, i» the 
caſe of an heir of conqueſt. For underſtanding this, it may be pre- 
miſed, that feus are by the Conſuetudines Feudorum divided into antiqua 
and nova, An old fee is that to which one ſucceeds as heir to his fa- 
ther, grandfather, or other anceſtor. A new fee does not come by 
ſucceſſion, but has its place only in the firſt acquirer, as a fee acquired 
by purcbaſe, donation, excambion, or other ſingular title. The terms 
by which this diviſion 1s expreſſed 3 in our law, are fees of heritage, and 
fees of congueft ; ſo that heritage thus limited, includes not all heritable 
ſubjects without exception, but is confined to thoſe to which the de- 
ae . himſelf ſucceeded as heir. Beſides other. differences between 
the two branches of this diviſion, their rules of legal ſucceſſion are 
different, The law confers the antiqua feuda, or proper heritage of the 
deceaſed, upon one heir, and his conqueſt upon another. This di- 
ſtinction obtains only where two or more brothers or uncles, or their 
iſſne, are next in ſucceſſion. Rights that are heritable in the moll 
ſtrict and limited ſenſe, deſcend in this caſe to the next younger bro- 
ther of the deceaſed, or to the next younger brother of the father of 
the deceaſed, where there are no nearer heirs, as to the proper heir of 
line, conformably to the above-mentioned rule, Heritage diſceuds: but 
the ſucceſſion of conqueſt, z. e. of ſuch heritable rights as had been 
acquired by the deceaſed himſelf, aſcends to the immediate elder bro- 
ther or uncle, who is therefore called the keir of conque/t, becauſe his 
right of ſucceſſion is confined to the ſubjects which the anceſtor him- 
ſelf had thus acquired, or, as we long expreſſed it, conguijhed, by ſome 
ſingular title. This doctrine has been probably introduced with a 
view of enriching elder brothers, who have been always more favour- 
ed by our law than the younger. Where the deccaſed is the youngett 
brother, and leaves two elder, whether they be procreated of the ſame 
or of a formcr marriage, the youngeſt -of the ſurviving brothers is 
not only heir of line to the deceaſed, vid. ſapr. & 8. but his heir of 
conqueſt, becauſe he is his immediate elder brother, July 20. 1664, 
La. Clerkington ; Mack. H 11. F. 7.; contrary to the opinion of Craig, 
lib. 2. dicg. 15. F 19. who aſfirms, that if the ſurviving brothers are 
only conſanguincan, procreated of a former marriage, the eldeſt of 
them is heir of conquelt to the deceaſed. — Without all doubt, where 
the deceaſed leaves but one brother, whether elder or younger than 
himſelf, he is heir both of line and of conqueſt “. 

15. There is no place for this diſtinction between heritage and con- 
queſt, where the ſucceſſion divides among ſiſters; for ſeeing ſiſters do 
not ſucceed in heritage, as brothers, one after another, but as heirs- 
portioners, conqueſt goes in the ſame way, without any preference in 
favour of the immediate elder ſiſter, Kames, 3, Conqueſt can aſcend 
but once; or, in other words, where one who has himſelf acquired 
an eltate, dies. ſuch eſtate, though it muſt go to the immediate elder 
brother, as heir of conqueſt, does not continue conqueſt in the perſon 
of that brother; becauſe it was no acquiſition of his; he ſucceeded 
to it as heir : and therefore if, upon his death, he ſhould leave an elder 
and a younger brother, the eſtate does not, as conqueſt, aſcend to the 
elder, but mult deſcend to the younger as heir of line. An heritable 

ſubject 


In conqueſt, as in heritage, the whole blood excludes the half blood, Font. i. 6. 
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ſubject made over by a father to his eldeſt ſon, who is at the date of 
the right alioqui ſucceſſurus, is not conquelt in the perſon of the ſon, 
becauſe he would have ſucceeded to it as heir, though there had been 
no diſpoſition ; and conſequently, if the ſon die after his father, leav- 
ing two uncles, one elder than the father, and the other younger, the 
ſubject will deſcend to the younger as heir of line. But an heritable 
grant by one who has no lawful iſſue, in favour of a brother, ought 
to be accounted conqueſt in the grantee, unleſs the grant has been 
expreſsly made over to him as the granter's ſucceſſor, Cr, lib. 2. dieg. 15. 
9 17.: for though the diſponee was at the date of the right the diſ- 
poner's preſumptive heir, the diſponer might have afterwards had iſ- 
Yue of his own body, who would have been nearer in blood to him 
than the diſponee. 

16. Not only lands and other heritable rights on which ſeiſin has 
been actually taken, but thoſe alſo to which ſeiſin is required as a ſo- 
lemnity, even heritable bonds, though theſe are not in ſtrict ſpeech 
rights of property; fall under conqueſt. This doctrine appears not 
quite conformable to our ancient law of Q. Attach. c. 88. which men- 
tions lands as the proper ſubject of conqueſt; nor to c. 97. which ſup- 
poſes ſeifin to be neceſſary to conquelt ; but it has been generally re- 
ceived by our lawyers, Hop. Min. Pr. \ 110,; &. b. 3. t. 5.4 10.; and 
is approved by two late judgements, Home, 106.; and Fan. 8. 1740, 
D. Hamilton, cited in D:#. i. p. 376. upon this medium, That queſtions 
of ſucceſſion ought to be determined by the nature of the right, and 
not by its being clothed, or not clothed with ſeiſin; and that the only 
reaſon why heritable bonds were not mentioned in our old law-books 
as ſubjects falling under conqueſt, was becauſe the Canon law, which 
was then of authority in Scotland, prohibited the taking of intereſt ; 
and that the expedient of evading that prohibition by purchaſing an- 
nualrents forth of lands, was not ſo early thought of. No heritable 
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conqueſt. 


right which does not affect land, falls under conqueſt, and conſequent- 


ly no right of tithes; for tithes are a burden, not on the ground, but 
merely on the fruits or crop. Neither are rights which require no 
ſeiſin to perfect them, accounted conqueſt; for the rule is, by Sir 
Thomas Hope, and our other writers, confined to rights on which 
Teifin has followed, or may follow, Ak, p. 251. Creditors of Menzies. 
Leaſes therefore, penſions, and other rights of that kind, though they 
bear a tract of future time, fall to the heir of line, June 23. 1663, Fer- 
guſon. Upon this principle, perſonal bonds ſecluding executors go 
alſo to the heir of line: and indeed as theſe bonds are only heritable 
by the force of deſtination, and as by the deſtination the ſum is pro- 
vided in general terms to heirs, thoſe heirs muſt be underſtood who 
come under that appellation in the molt proper ſenſe, i. e. the heirs of 
line, ſaid Fer. 8. 1740, D. Hamilton. Where a wadſet is granted, which 
holds not of the granter, but of his ſuperior, the reverfer is by the 
right entirely diveſted ; and upon redemption of the right, he mult 
be reinſtated in the lands by a new ſeiſin from the ſuperior ; never- 
theleſs, as he has made no real purchaſe, but barely returns to his 
former ſtate, the lands, if they were heritage in the reverſer before 
the date of the wadſet, continue heritage after the reverſer has re- 
deemed the wadſet, and got himſelf reinſtated in the lands, Cr, lib. 2. 
dieg: 6. H 25.; St. 5. 2. f. 10. 12. | 

17. The heir of line is entitled, not only to the ſucceſſion of ſub. 
jects properly heritable, but to that ſort of moveables called heir/hip, 


Heirſhip- 
moveables. 


Who can 


By heirſhip-moveables are underſtood the beſt of certain kinds of tranfmit 


moveable goods, from which the executor, though he be the heir in 
moveables, 


them. And 
to whom they 
belong. 


590 An Inſtitute of the Law of ScorLAuD; 


Boox III. moveables, is excluded, and which the law accounts heritage in reſpect 
iᷣ of ſucceſſion, from the preſumed intention of the deceaſed, that his 
principal dwelling-houſe, and the farm which he kept in his own na- 
tural poſleſſion for the uſe of his family, might go to the heir not 
quite diſmantled by the executors. In order to entitle an heir to heir. 
{hip-moveables, the deceaſed muſt have been either a prelate, a baron, 
or a burgeſs . One who is ſeiſed in lands, though they be not ere. 
ed into a barony, or even in an annualrent forth of lands, is account- 
ed a baron as to this queſtion ; for an annualrenter has as juſt a claim 
to the privileges of a baron, as a petty feuar, 7zly 19. 1664, Scrimgeour-: 
but if his title be a naked diſpoſition, or an heritable bond, and if he 
die without perfecting it by ſeiſin, the heir has no privilege, Dirl. 209. ; 
Fount. Dec. 25. 1695, Cochrane, It is ſaid by lawyers, that one who Na 
been once infeft, is preſumed to continue infeft, according to the rule, 
Semel baro ſemper baro : but as the fact, whether he was actually divetited 
before his death, muſt admit of a clear proof upon one fide or the 
other, little room is left for preſumption ; fee Fan, 27. 1626, Straiton, 
Where a right does not carry the full property, but reiolves into a 
liferent, the heir can draw no heirſhip: hence the heir of a widow _ 
who had been ſeiſed in lands in conjunct fee with her hutband, was 
excluded from it, though a right of conjunct fee be more ample and 
extenſive than a common liferent, Feb. 1730, Munro, cited in Deck. i. 
p. 365. By a burgeſs is underitood the burgeſs of a royal borough, 
not barely an honorary one, July 8. 1628, Dunbar, but either an actual 
trading burgeſs, or one at leaſt entitled to enter burgets in the right 
of an anceſtor, Fount, Mu. 22. 1698, Cumin. As this is a right annex- 
ed to ſucceſſion in heritage, the heir cannot be deprived of it by any 
deed of the anceſtor, either teſtamentary or on deathbed: but it is 
the heir of line who alone can claim it; and therefore, though the 
whole eſtate of the deceaſed ſhould be conqueſt, or entailed to heirs- 
, male, the heirſhip does not accompany ſuch eſtate, but belongs ſolely 
to the heir of line. Where the legal ſucceſſion deſcends to two or 
more females, who are heirs-portioners of line, the eldeſt only is en- 
titled to the heirſhip; for if each of the co-heiretles were allowed to 
make a full draught of it, one after another, the right of the executor 
might be too much incroached upon, Jau. 16. 1725, Exec. of La. 
Garni,. 
What is in- 18. The act eſtabliſhing heirſhip-moveables is 1474, c. 54.; and it 
cluded under refers to the borough- laws for the catalogue of the particulars includ- 
moveattes, ed under that appellation, L. Burg. c. 125. ; but all liſts of heirſhip- 
movceables mult, in the nature of things, be imperfect, and increaſe 
with every new piece of furniture which the vanity or taſte of a pro- 
prietor may add to an houſe or farm. This however may be obſerved 
after Stair, that by the words of the ſtatute, the beſt of cvery thing, we 
muſt not underſtand fungibles, which are eſtimated by quantity, as 
coin, wine, uncut cloth, bullion, Oc.; for heirſhip conſiſts only of 
ſubjects gue non recipiunt functionem, as beds, grates, tables, chairs, mir- 
rors, plate, bed and table linen, or other ſuch houſehold-ttuff, And in 
like manner, in what is called out/ight pleniſhing, or moveables without 
doors, the heirſhip may be drawn of horſes, cows, oxen ; and of all 
the implements of agriculture, as ploughs, harrows, carts, &c. but 
not of corn or hay, becauſe theſe laſt are fungibles. In moveable 
ſubjects which go by pairs or dozens, as in table plate, bed and table 
linen, Oc. the beſt pair or dozen is the heirſhip: and for the ſame 
| | 15 reaſon, 


— — 
* 


— — * 2 
= — — — — —4 
——— — — - — — — — — 
— 1 — — — _ — _ — — 


— 


. Ir nn —— ' a noo curd 


—_— 


= —_— — —_— — 
= — 


— 


2 — a . - 
- —— — ao wo IEP ere Re Gn Oe oe Oe np ern ns 


* See Mack. O/ 78. 
+ This deciſion is collected differently in Di@. i. p. 363. 


—— ů ̃ æ ͤ. uvͥ— PP 
r IS — 
— Aw... ea 3 wy , — - — a dy * wth b * — > — * & * . l __ = — — — 


— ——— — —V—— —— — — 
TT U — — ___»=n_— — — — — „ — — — — 


— — — 


Of Succeſſion in Heritable Rights. 


reaſon, where the deceaſed had any number of cattle proper for til- 
lage, the heirſhip is the beſt yoke that is, as many as make a 
plough. There are ſome particular kinds of moveables which fall 
under heirſhip, though there ſhould be but one individual of that 
kind belonging to the deceaſed ; as, the family's ſeal of arms, the 
carpet or cuſhion belonging to the ſeat in the church, and, by our 
ancient practice, the whole furniture of the hall, Ba. p. 235. c. 1. 

10. Hitherto of heritable ſucceſſion when it is left by the proprie- 
tor to the diſpoſition of law ; it remains to conſider it, as it may be 
regulated by the expreſs will of the owner: and this power conſe- 
quent on property is ſo unlimited, that every owner of a land- eſtate, 
or other heritable ſubjeR, if he be not reſtrained by a former entail 
or deſtination, may ſettle his lands on extraneous heirs, to the exclu- 
Gon even of his own iſſue. 

20. There can be no deſtination of heritage in the form of a pro- 
per teſtament, by the uſage of Scotland. Nay ſubjects, though they 
ſhould be moveable ex ſua natura, if they paſs by ſervice, are, in the 
general opinion of lawyers, accounted heritable as to this queſtion 
and conſequently are not deviſable by teſtament, More particularly, 
bonds ſecluding executors, becauſe they deſcend to the heir, and fo 
paſs by ſervice, cannot be diſpoſed of by the creditor, either on 
deathbed, or by any teſtamentary deed, Marc. 661.; Kames, 53, 
Upon this principle, bonds alſo which are heritable by deſtination, 
ex, gr. deviſed to ſpecial heirs, have been adjudged not confirmable 
by an executor-creditor, Kames, 103.: and ſurely they can as little 
be confirmed by an executor-nominate ; for it is abſurd to affirm, 


that any ſubject which excludes executors indefinitely without ex- 


ception, may be carried by the confirmation of executors of any 


kind. The ſame doctrine is applicable to bonds granted under ſub- 


ſiiturion ; for theſe alſo import a virtual excluſion of executors, and 
therefore cannot be bequeathed by the creditor to the prejudice of 
the ſubſtitute. The reaſons aſſigned by our writers, why heritable 
ſubjects cannot be deviſed by teſtament, are, f/f, That by the ge- 


nuine feudal rules, the inveſtiture of lands ought not to be altered 


without the ſuperior's conſent ; which conſent of the ſuperior the 
Jaw has not required as effential to a vaſſal's teſtament, Cr. lib. 2. 
digg. 1. 25. 2dly, That heritable rights require ſeiſin to perfect 
them; and teſtaments do not admit of ſeiſin. But theſe reaſons do 
not ſtrike againſt moveable ſubjects which paſs by ſervice; and 
therefore cannot be the grounds upon which our law declares them 
not to be teſtible ; beſides that they are equally applicable to all 
countries that have adopted the feudal plan. Notwithſtanding which, 


59! 


Tir. VIII. 
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lands in fee- ſimple may, by the law of England, be deviſed by laſt- 
will, 32* Heu. VIII. c. 1.5 34* & 35* Hen, VIII. c. F.: and by the cuſ- 


toms of Normandy, art. 422. one may, under ſpecial limitations, 
diſpoſe-by teſtament of a certain part of his conqueſt, or feuda nova. 
A third reaſon is alſo aſſigned by our writers, why heritage cannot 
be diſpoſed of by teſtament, namely, that it is dangerous to intruſt 
perſons under bodily ſickneſs or diſtreſs with the power of alienating 
their heritage to the prejudice of the heirs at law, Cr. lib. 2. dieg. 1. 
\ 28.; St. ö. 3. t. 8. § 29.: and indeed this reſtraint ſeems to have been 


originally impeſed for ſecuring heirs at law from being hurt by 


deathbed deeds granted by their anceſtors ; but it is by our practice 
extended, beyond this original reaſon of it, to all teſtaments, even 


thoſe executed by the teſtator in a ſtate of perfect health, St. b. 3. f. 4. 
9 31. This rule of our law was never conſidered as a bar againſt 
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Boo III. ſettling heritage by a writing, though it ſhould have contained a no- 
mination of executors, if that part of it which conveyed the heritage 
was made out in the form of a diſpoſition, or deed inter vivot, July 
11. 1733, Douglas, obſerved in Dict. ii. p. 459. If, on the contrary, 
the writing appeared by its ſtrain to be of a teſtamentary nature, the 
clauſe ſettling the heritage was diſregarded as inept or improper, 
Dec. 4. 1735, Brand, cited ibid. But indeed it appears to be conform. 
able to the preſent practice, that a man may ettectually ſettle his he- 
ritage in a teſtamentary deed, reſerving to himſelf the liferent, and a 

ower of revocation, provided he makes uſe, in the conveying clauſe, 
of the words give, grant, or diſpone, in place of Ie ate or bequeath ; ſee 
New Czll. ii. 200. And it is uſual enough, not only to make a ſettle- 
ment of ſpecial heritable ſubjects to take effect at the granter's death, 
but to execute general diſpoſitions of all ſubjects, heritable or move- 
able, which ſhall belong to him at that time, As to which it may 
be obſerved, that though ſuch a deed does not convey the feudal 
right of any heritage to the diſponce, nor transfer the property of the 
moveables to him fo directly as a ſpecial aſſignation would have done; 
yet it gives him a legal right in the ſubjects, which he can complete 
by actions againſt the heir at law, or by confirmation or other proper 
diligence. 5 

The uſual 21, The uſual forms whereby a proprietor thus limits the ſucceſ- 

. ſion of heritage in ſpecial ſubjects, are by diſpoſition, marriage- con- 

cellion of he. tract, or even by a ſimple procuratory of reſignation, in favour of 

ritage. himſelf and the ſpecial heirs intended to be gratified. A diſpoſition 

Heirs-male of this kind, though it ſhould have neither procuratory of reſigna— 

4a of tai. tion nor precept of ſeiſin, founds the diſponee er heir of entail in an 

; action againſt the heir at law, for making up titles to the ſubject diſ- 
poned, and afterwards diveſting himſelf in his favour: and if the 
heir at law ſhall renounce to be heir, the diſponee may carry the 
ſubject to himſelf by an adjudication in implement. How far the 
ſuperior may be compelled to accept a reſignation, or to grant con- 
firmation to heirs, different from thoſe expreſſed in the inveſtiture 
firſt granted by himſelf, may be collected from what has been ſaid 
ſapr. b. 2. t. 7. $ 7. Theſe ſpecial deſtinations generally exclude fe- 
males; for which reaſon, Craig, ib. 2. deg, 16. H 3. makes a male fee 
and a tailzie the ſame; though it is certain, that the firſt is but a. 
ſpecies of the laſt, ſince female heirs may be, and are ſometimes, 
called in tailzics. A tailzied fee therefore, from the French tailler, 
to cut, is a general rerm, comprehending all deftinations in which 
the legal courſe of ſucceſſion is altered, or cut off, and one or other 
of the heirs at law excluded or poſtponed: and a male fee is a ſpecial 
kind of entail, by which females are excluded, and the heir-male 
called to the ſucceſſion in place of the heir of line. The definition 
given by Mackenzie of an heir-male, F 13. H. f. that he is the neareſt 
male who can {ucceed, is both obſcure and imperfect ; for it is alſo, 
eſſential to an heir-male, that the whole chain of propinquity be- 
tween the anceſtor and himſelf be connected by males, without the 
interpoſition of one temale. Thus, though a grandſon by a daughter 
be capable of ſucceeding as heir of line to his grandfather, and 
though he be at the ſame time a male in the terms of that defini- 
tion, he cannot poſſibly be his grandfather's heir-male. Though all, 
heirs by deſtination may, without impropriety, be ſtyled either heirs. 
of entail, or of proviſion ; yet the firſt expreſſion of heirs of entail is 
chiefly made ule of, in the cafe of a land-eſtate which is ſettled in a 
long ſeries of heirs, ſubſtituted one after another ; whereas heirs 
| | pointed 
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pointed out in marriage- contracts, or in bonds containing clauſes of 
ſabſtitution, are more commonly called hers of proviſion, The per- 
fon firſt called by the entail is the inſtitute; and thus the maker, when 
by the deed he ſettles the lands firſt on himſelf, is truly the inſtitute 
the reſt get the name of the heirs of extarl, or ſab/iiintes. . | 
22. Entails, when they are conſidered with regard to their ſeveral 
degrees of force, may be divided into three kinds: f/f, Simple de- 
ſtinations; 2% y, Entails with prohibitory clauſes ; and, 3d/y, Thoſe 
that are guarded with irritant and reſolutive clauſes. That fort is 
called a ſimple deſtination, where the perſons called to the ſucceſſion are 
in the deed ſub\tituted, one after another, but without any reſtraint 
laid upon the members or heirs of entail as they come to ſucceed, 
that they ſhall not alter the courſe of ſucceſſion ſettled by the maker, 
They bave therefore this only legal effect, that the order of ſucceſſion 
contained in the entail is to be obſerved, ſo long as no alteration is 
made by any of the heirs ſucceeding to the lands. But as thoſe heirs 
are laid under no reſtraint in the exerciſe of their property, they are 
unlimited fiars ; and conſequently may either bring back the fucceſ- 
ſion to the heirs at law, or carry it to any other order of heirs, at 
-pleaſure, in the ſame manner that the maker himſelf could have done. 
And this rule, That a bare ſubſtitution does not diſable any of the 
heirs from altering the order of ſucceſſion gratuitouſly, holds, though 
the maker ſhould reſerve a power to himſelf to alter, without confer- 
ring a like power apon the heirs ſucceeding to him, Fount. Fan. 25, 
1705, Dalgarno, From this it is conſequent, that the next ſubſtitutes 
have truly no more than the hope of ſucceſſion, entirely pendent on 
the will of the heirs firſt ſucceeding ; and that, of courſe, they can- 
not, by inhibition, encroach upon or weaken the right in thoſe heirs, 
or diſable them from altering. Inhibition ſuppoſes an antecedent ob- 
ligation upon the debtor, which is intended to be ſecured by that di- 
ligence; and as no obligation 1s, by a fimple deſtination, laid upon the 
heirs of entail, there can be no ground for an inhibition againſt them 
at the ſuit of the next ſubſtitute. | 
23. Entails containing prohibitory clauſes have a ſtronger force 
than ſimple deſtinations. Theſe prohibitions are all calculated for 
preſerving the ſucceſſion to that order of heirs which was deviſed 
by the maker. Sometimes the clauſe is expreſſed in general terms, 
that the heirs of entail ſucceeding to the lands ſhall do no deed 
by which that courſe of ſucceſſion may be innovated ; and ſome- 
times it is more particular, that it ſhall not be lawful to any of 
thoſe heirs to contract debt, or alienate the lands. By entails of this 
kind, the heirs ſucceeding are effectually barred from granting gra- 
tuitous deeds to the prejudice of the ſubſtitutes who are to ſucceed 
after them; for a proper right of credit is by thoſe prohibitions 
created to the ſubſtitutes ; who conſequently may, in the character 
of creditors, ſet aſide ſuch gratuitous deeds on the ſtatute 1621, 
to be hereafter explained, Fount. Fan. 27. & 28. 1687, E. Callender. 
But as the proper fee of the eſtate continues, notwithſtanding thoſe 
reſtraints, in the ſeveral members of entail as they ſucceed, they may, 
as fiars, burden the lands with debt, or alien them for onerous cau- 
ſes; by which they may be evicted from themſelves and all the 
poſterior ſubſtitutes, Dec, 7. 1705, Young: for the obligation upon 
them not to alien, or to contract debt, when it is not ſtrengthened 
by irritant and reſolutive clauſes, is only perſonal againſt them and 
their heirs, but does not affect creditors or purchaſers. Hope, wo: Pr. 
| 304, 
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vows Uh . 365. and Mackenzie, F 16. H. 7. affirm, that the next ſubſtitute 
— mmttis kind of entails may, on the prohibitory clauſe, uſe inhibi- 
tion againſt the preſent heir, which will be efJetual even againſt 
onerous debts contracted after inhibition. Suppoſing this doctrine to 
be well founded, where the prohibition lays a ſpecial reſtraint on 
the heirs not to contract debt; yet where the clauſe goes no far- 
ther than to prohibit the fiar to alienate, or to do any deed that may 
hurt the ſucceſſion, he continues at liberty to contract debt; for 
reſtraints are not to be multiplied by implication ; and inhibtion is in- 
eſſectual where the perſon inhibited is not laid under ſome prior ob- 
ligation which may be the foundation of that diligence “. 

| * 24. It is ſaid by ſome writers, that one who hath bound himſelf 
on a particu- to another gratuitouſly to tailzie his lands in favour of a particular 
lar ſeries of order of heirs, fulfils his obligation by making a ſimple deſtination, 
N which he has the ſame power of altering, when he thinks fit, as if 
filled. he had made it without being compelled by any anterior obligation, 
Mack. F 18. b.t. And this ſeems to have been agreeable to our more 
ancient practice, even where the obligation proceeded upon an onerous 
_ cauſe, if it was not adequate to the value of the fucceſſion, Jun 15. 
1636, Drummond. But as the obligation is thus rendered quite elu- 
ſory. without having the leaſt ſupport from the preſumed intention 
of the parties, it ſeems more conſonant to reaſon, that in ſuch caſe 
he who made the entail in conſequence of the prior obligation, i 18 
not at liberty to aiter it; ſince no perſon can be truly ſaid to lie 
under an obligation, who has the power of rendering it ineffectual. 
It is agreed on all hands, that where the obligation to eptail has been 
granted for an adequate valuable confideration, a reſtraint upon the 
maker from altering is implied, though it ſhould not be expreſſed, in 
the ſame manner that one who ſells a ſubject for a juſt price is na- 
turally bound in warrandice, that the right ſhall be effectual to the 
grantee. Hence if two perſons ſhould enter into mutual obliga- 
tions to execute entails in favour of each other, neither of them 
is revocable without the conſent of both parties, Jan. 14. 1631, Sharp; 
and if either party ſbould ſell his entailed lands, in conſequence of 
the right of fee which he ſtüll retained in them, with a frandu- 
lent view to diſappoint the ſuccetion, an action hes againſt him 
for damages, March 4. 1634, me. Though an entail executed by 
one who had laid himſelf under no previous obligation, may be al- 
tered at the pleaſure of the maker, even where it contains prohibi- 
tory clauſes, reſtraining the heirs of entail from altering the ſucceſ- 
hon; yet it he has directed the prohibitions not only againſt the 
fubſequent heirs, but himſelf, he is as effectually reſtrained as they, 
even though he ſhould have got no valuable conſideration for fetter- 
ing himſelf; becauſe it is implied in the nature of property, that the 
proprietor can diſpoſe of it at pleaſure: and if he can gift it abſo- 
jutely to another, he may @ fortiort reſtrict himſelf in the manner 
of uſing it T. It is upon this principle, that all donations by a pro- 
prietor are effectual, which, though they be at firſt voluntary, may 
be ſo conſtituted by the donor as not to be ſubject to revocation, 

Br. 119. 
8 25. Entails which have irritant and reſolutive clauſes annexed to 
and reſolutixe the prohibitory, bind the heirs ſucceeding to the lands ſtill more 
cauſes, ſtrongly than either of the other two. As to which it may be pre- 
a miſed, 

* Sce New Coll. ii. 241. 


+ This debated, but not decided, New Coll. iii. 101. $ 6. 
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miſed, that though ſuch entails appear to have been firſt brought into T 17. VIII. 


uſe as far back as Hope's time, Min. Pr. \ 367. yet they were generally 
accounted not only contrary to good conſcience, as they cut off the 
right of the lineal heir, (which is a character applied even to ſimple 
deſtinations where the legal ſucceſſion is not obſerved, ſee 1493, c. 50.), 
but inconſiſtent with the genius of our law, as they ſunk the property 
of land-eſtates, and created a perpetuity of liferents, It was there- 
fore made a queſtion, whether ſuch entails were effectual, even where 
the ſuperior had conſented to them: and though they were by a ſingle 
deciſion ſuſtained even againſt onerous creditors, Feb. 26, 1662, V. Stor- 
mont, yet to remove the doubts which ſtill remained as to their vali- 
dity and legal effects, it was, by 1685, c. 22. declared lawful to his 
Majeſty's ſubjeQs to ſettle their eſtates by entail, under ſuch condi- 
tions and proviſions as they ſhould think proper “, and to affect theſe 
entails with reſolutive and irritant clauſes, which might put it out of 
the power of the heirs ſucceeding to contract debt, or do any deed by 
- which the lands could be evicted from the ſubſtitutes who were to 

come after them : and that if any heir ſhould contravene, that is, 
counteract the proviſions or injunctions of the entail, the next ſubſti- 
tute might bring a declarator of irritancy againſt the contravener. If 
a diſtinRion is to be made between irritant and reſolutive clauſes in 
entails, it ſeems to be this, that an irritant clauſe is that which irri- 
tates or avoids the right granted in contravention of the entail ; and 
a reſolutive, that by which the right of the heir contravening is de- 
clared to reſolve; ſo that the one reſpects the right itſelf, and the 
other the granter of it; but both terms are uſed by writers promiſ- 
cuouſly f. With regard to entails authoriſed by the foreſaid act 1685, 
it may be conſidered, firſt, What is neceſſary to conſtitute them, or 
make them effectual; 2d/y, What is by the law deemed a contraven- 
tion, 

26. As to the forms and ſolemnities eſſential to thoſe entails, the 
ſtatute requires, fir, That the entail be produced before the court of 
ſeſſion, who are to interpoſe their authority to it ; and that it be af- 
terwards recorded in a ſpecial regiſter to be kept for that purpoſe. 
dubſtitutes, even remote ones, may apply ſummarily to the court of 
ſeſſion to have the entail recorded, New Coll. ii. 24. 2dly, That the 
Irritant clauſes be inſerted in the procuratories of reſignation, and 
precepts and inſtruments of ſeiſin, which proceed on the entail. 3dly, 
That they be alſo repeated in all the ſubſequent conveyances of the 
entailed lands in favour of any of the heirs of entail ; without which, 
creditors cannot diſcover from the face of the right any quality or 
burden affecting the fee in their debtor's perſon, and ſo are in bona jide 
to contract or deal with him, and may carry off the lands by proper 
diligence. Neither is it ſufficient for interpelling creditors, that a ge- 
neral clauſe be inſerted in thoſe ſubſequent conveyances, referring to 
the particular irritancies as ſpecified in the entail ; they muſt be re- 
peated verbatim in the retours and infeftments of each heir, Kames, 60. 
No entail, where any one ſtatutory requiſite is wanting, is effectual 
againſt ſingular ſucceſſors, though the creditor's ſecurity ſhould ap- 

ar ſufficient without it; for creditors ought not to be deprived of 


Vol. II. 7 M I, any 
As to obligations to bear certain arms; ſee Mackenzie's Works, vol. ii. p. 616. 


+ The diſtinction was eſtabliſhed by Nez Call. ii. 94. by which it was found, that an en- 
tail containing prohibitory and irritant clauſes againſt contracting debt, but no reſolutive 
clauſe, i. e. no clauſe yoiding the right of the contravening heir, was not effectual againſt 
the onerous deeds and debts of the heir in poſſeſſion; and the judgement was affirmed upon 


appeal, 
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any ſecurity which the law has thought proper for them. Though 
therefore the irritant clauſes ſhould be repeated in the conveyances of 
the entailed eſtate, by which creditors are enabled, upon a proper in- 
quiry, to diſcover the limitations on the fiar, ſtill the entail can have 

no effect againſt them, if it be not regiſtered, Rames, 5 2. | 
27. A diſtinction muſt be made in this queſtion between the heir 
of entail and his creditors; for entails may be in many caſes effectual 
againſt the heir of the granter, or againſt the inſtitute who accepts of 
it, which cannot operate againſt {ingular ſucceſlors. Thus, when the 
act declares, that no unregiſtered entail ſhall be good, the meaning is 
not, that they ſhall be ineffectual againſt the initirute, or other heirs 
of entail who have accepted of it with all its qualities, bat that they 
ſhall have no force againſt ſingular ſucceſſors, for whole ſpecial ſecu- 
rity the regiſtration of entails was directed. For as the act was made 
to authoriſe entails, no general expreſſion in it ought to be ſo explain- 
cd, as to dettroy the effect of ſuch entails as by the common rules of 
law were efectual antecedently to the enactment. On this ground, 
the contracting of debt by an heir of eatail contrary to the condition 
of the right accepted of by himſelf, makes way for the next ſubſti- 
rate, though the entail ſhould not be regiſtered, Raumes, 47. And in 
like manner, the omiſſion by the heir to repeat the irritaut clauſes in 
his retour and ſeiſin, renders the entail of no force againſt ſingular 
ſucceſſors, ſee Home, 269. ; notwithſtanding which, the act declares, 
that ſuch omiſſion ſhall import a contravention againſt the heir. See 
other inſtances of this kind, Gosf. July 26. 1677, Stevenſon ; Feb. 5, 

1713, Sir Al. Don. | 

28. It has been doubted, whether the clauſe in the aforeſaid act, 
requiring the regiſtration of entails, has a retroſpective quality, ſo as 
to include ſuch as had been made before the act. It is obvious, that 
the rule, That laws, becauſe they cannot regulate our paſt conduct, 
ought to have no retroſpect, is not applicable to this cafe ; for no- 
thing hinders an entail, though it ſhould bear a date prior to the act, 
from being regiſtered after it, as well as an entail of a date poſterior 
to it. The ſecurity of creditors calls equally for both; and a poſte- 
rior ſtatute, 1690, c. 33. which enacts without diſtinction, That no 
heir of entail ſhall be huct by his anceſtor's forfeiture, provided the 
entail has been recorded in the terms of the act 1685, implies ſtrongly, 
that no entail is to be deemed effectual againſt creditors, whatever its 
date may be, unleſs the regulation in that act be complied with. Ir 
vas nevertheleſs decided, Kames, 89. that entails dated before the act, 
needed not be recorded, in reſpect of the expreſſions in it, that it ſhall 
be lawful to make deeds of entail, and that ſuch only ſhall be allow- 
cd, i. e. ſuch as ſhould be made afterwards, By a later deciſion, it 
was found, that entails completed by ſeiſin before the ſtatute 1685, 
needed not be recorded, New Coll. ii. 94.; and by the lateſt that has 
been pronounced upon this point, entails, though dated previouſly to 
the ſtatute, if they have not been confirmed by ſeiſin till after it, muſt 
be recorded, New Cull. 11, 145. becauſe ſuch entails were not entails, 
but barely incomplete deeds before the paſſing of that act, and there- 
fore to be conſidered as entails made poſterior to it, which it is agreed 
by all require regiſtration, Againſt this laſt deciſion, an appeal ha- 
ving been brought, the interlocutor of the ſeſſion was affirmed : but 
it may be obſerved, that in the judgement of the Houſe of Lords af- 
firming it, it is declared in general, that all entails created of lands in 
Scotland before making the act 1685, ought to be recorded in the re- 
| EY | giſter 
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:Ner of tailzies . This is uncontroverted, that even in deeds of £7: W 


tailzie dated before the act, it behoves the heir to repeat the irritant 


clauſes in all the conveyances made after it; for admitting that ſuch 


entails required no regiſtration, yet when they come now to be tranſ- 
mitted from one heir to another, the act ought to regulate their tranſ- 
miſſion, as well as the tranſmiſſion of thoſe that were of a date po- 
ſterior to it, Kames, 60. : i 
29. Entails of this rigorous kind, as they impoſe an unfavourable 
reſtraint upon property, and become frequently a ſnare to trading 
people, are Atrictiſſimi juris. An heir of entail has therefore full power 
as Gar over the entailed lands to which he ſucceeds, in every particu- 
lar where he is not .fettered : he may, ex. gr, cut down the whole 
rowing timber on the eſtate, New Cell, ii. 13. or he may grant leaſes 
of the lands, not only for nineteen years, but for the life of the tack(- 
man, if there be no clauſe limiting him. Upon this principle, no 
reſtraint, though evidently intended by the maker, nor any prohibi- 
tion or irritancy, is to be raiſed againſt an heir of entail from impli- 
cation or inference ; ſo that if any clauſe ſhould be omitted, perhaps 
per incuriam, which by the eſtabliſhed form is made uſe of in creating 
2 limitation, the court does not interpoſe for ſupplying the defect. 


Thus, where all alienations to be made by the heir, or debts to be 


contracted by him, are by the maker of the entail declared null, which 
one might conclude is in the preciſe terms of the act 168; ; yet if he 
have not alſo adjected a clauſe, reſolving the right of the contravener, 
ſuch heir may, as fiar, contract debts to which the entailed eſtate ſhall 
be ſubjected, Dalr, 77.; July 22. 1712, Cred. of Riccartoun, This clauſe 
reſolving the contravener's right, though it is not required by the ſta- 
tute, has been thought neceſſary, in the conſtitution of ſtrict entails, 
from the general rules of our law, by which every landholder, while 
he continues proprietor, may affect or burden his own property : un- 
leſs therefore he be diveſted of his right by a reſolutive clauſe, depri- 
ving him of the power of alienation, his debts and deeds muſt ſtand 
good againſt the eſtate, notwithſtanding the ſtrongeſt prohibitory 
clauſes, New Coll. ii. 94. : and though inhibition be uſed upon an en- 
tail executed under the ſtricteſt irritant clauſes ; yet if there be none 
reſolving the contravener's right, the entail is ineffectual againſt ſin- 
gular ſucceſſors, and purchaſers are ſecure in buying the entailed ſub- 
Je ; becauſe inhibitions cannot ſupply the defects in a right, but 
ſerve merely to ſecure it ſuch as it ſtood formerly, New Call. ii. 211. 
On the other hand, where there 1s a clauſe irritating the right of the 
contravener, but none declaring the debts to be contracted null, the 
limitation is not to be extended to ſuch nullity, notwithſtanding the 
preſumed intention of the entailer, 7 11. 1734, Baillie. Hence al- 
fo, a prohibition to innovate or alter the ſucceſſion, with an irritancy 


Entails are 
ris 


adjected to it, reſtrains the heir only from granting gratuitous deeds 


in prejudice of the ſucceſſion, but not from contracting onerous debts, 
Falc. i. 116, And though the entail ſhould prohibit the heirs to con- 
tract debt under an irritancy, the heir has power to ſell, if there be 
not alſo an irritant clauſe de non alienando, 1732, E. Hopetoun againſt 


Hepburn, 


* In the caſe of Creditors of V oo Primroſe againſt the Earl of Roſeberry, it was found, 
that an entail, though completed by infeftment before 1685, was ineffectual, becauſe not 
recorded; and the 2 N was affirmed upon appeal, April 3. 1767; and in the caſe, 
Lord Kinnaird contra Hunter, New Coll. iii. 63. it was found, that an entail, though com- 
pleted by infeftment before 1685, and though the charter proceeding upon the entail was 
regiſtered in the regiſter of tailzies, was not effectual againſt ſingular ſucceſſors, becauſe the 
entail itfelf was not recorded in terms of the act. | 
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Herburn, which judgement was affirmed by the Houſe of Lords; Fl, ü. 
"SIRE 
. 30. As to the ſecond head, What is deemed an act of contravention 
againſt the heir, (by which is underſtood any ſtep taken by him, coun- 
teracling the directions of the entail, whereby he falls from his right,) 
the act is expreſs, That if he do not repeat the irritant  clau!-s iu the 
conveyances under which he enjoys the eltate, he forfeits his right, 
which ac:rues to the next ſubſtitute. This enactment appears to re- 
late only to retours on ſpecial ſervices : for a general ſervice is not 
properly the conveyance of an eſtate; it carries to the heir only un- 
executed procuratories of reſignation or precepts of ſeiſin, which are 
rights merely perſonal, in order that charters and ſeiſins, which are 
the only proper conveyances, may proceed thereupon ; and for this 
reaſon, the irritant clauſes were ſeldom or . never repeated in retours 
upon general ſervices. It was, however, adjudged, Kames, 79. that the 
omitting of the irritant clauſes in a retour even on a general ſervice, 
imported a contravention againſt the heir: but this was reverſed up- 
on appeal, and will not probably be hereafter drawn into a precedent, 
A general reference made by the heir in his conveyance to the irritant 
clauſes of the entail, as it is equivalent to an entire neglect of the in- 


junctions of the act, mult of courſe be deemed a contravention againſt 


the heir, Kames, Go, The act alſo declares, that the contracting of 
debt, or the doing of any deed by which creditors may adjudge or 
evict the lands entailed, ſhall irritate the right of the heir : yet it is 
not the bare contraction which makes the irritancy, but the allowing 
the debt contracted to affect the property; for the words, whereby 
the ſame may be adjudged,” are favourably explained to mean, 

s whereby they hall be adjudged.” This ſenſe is ſupported, not only 
from the unfavourableneſs of entails, but from the reaſon of the 
thing ; for if the ſimple contraction were to infer contravention, the 
heir durſt enter into no bargain, even for the neceſſaries of life, with- 
out being brought under an irritancy, Kames, 34. ; 1738, Stewart againſt 
Denhealm. An heir of entail, though he ſhould be reſtrained under 
the ſtricteſt irritancy from the contracting of debt, may nevertheleſs 
ſettle a jointure on his widow, not exceeding the legal terce, if he be 
not ſpecially limited in his powers of providing for her ; becauſe the 
proviſions of law are not underſtood to be excluded in entails, Kames, 
90. But the granting of proviſions to younger children, even mode- 
rate ones ſuitable to the condition of the granter, has been adjudged 
a contravention, Feb. 1730, Borthwick, upon this medium, That the 
providing of theſe is to be accounted the voluntary deed of the grant- 
er, ſeeing younger children are not ſecured in any legal proviſion out 
of the father's eſtate, as widows are out of that of the huſband. Yet 
it ought to be obſerved, that this laſt judgement was reverſed upon 
appeal. - 

* It is maintained by ſome writers, Mack. { 17. H. t. that an heir 
of entail contravening, forfeits, not only for himſelf, but for all the 
heirs ſucceeding in and through him, where there is no expreſs clauſe 
in the deed of entail reſtricting it: and though this doctrine ſeems to 
receive ſome ſupport from the words of the act 1685, which declares, 
that entails executed according to the directions of it, ſhall be effec- 
tual, not only againſt the contravener and his heirs, but againſt credi- 
tors; yet as it is hardly to be reconciled either to the rule of equity, 
That the innocent ought not to ſuffer for the guilty, or to that ſtrict- 
neſs of interpretation which ought to be obſerved in entails, the more 
favourable opinion, which confines the penalty to the contravener 

| himſelf, 
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himſelf, has been approved by a deciſion, Fount. Fan. 6. 1697, Simon, Tir. VIII. 


Yet where the entailer does not intend that the penalty ſhall reach to 
the heirs of the contravener's body, a clauſe is generally inſerted in 
the deed, in majorem cantelam, that the contravener ſhall forfeit only for 
himſelf, bur not for his deſcendents. The reſtraints upon the heirs of 
entail do not affect the firſt inſtitute in the deed, to whom the granter 
transfers his right directly, if he be not expreſsly fettered ; for he is 
not an heir, all of whom enter by ſervice, but a ſimple diſponee, who 
takes as ſingular ſucceſſor to the maker, and muſt make up his titles 
by expeding infefrment on the procuratory contained 1n the grant, 
In conſequence of this, the ſubſtitutes cannot take up the ſucceſſion 
as heirs to the diſponer, but muſt ſucceed as heirs to the diſponee, and 
therefore are liable to perform his deeds, New Cull. ii. 100. 

2. No ſubſtitute in an entail can enter into the poſſeſſion of the 
entailed eſtate, upon the contravention of the former heir, without 
firſt declaring the irritancy againſt him. After which he might, be- 
fore the act 168 5, have ſerved himſelf heir, either to him who had 
contravened, or to the maker of the entail; (Mack. F 17. H. t. edition 
1684, which has been continued by miſtake in the later editions.) 
But the ſpecial method preſcribed to the ſubſtitute, in that caſe, by the 
act 1685, is, that after having obtained declarator of irritancy againſt 
the contravener, he paſs him by, though he had been laſt ſeiſed in the 
fee, and ſerve heir to the perſon who died laſt ſeiſed, and did not con- 
travene. This is doubtleſs a deviation from the rule, That one ought 
to ſerve to the anceſtor laſt infeft, who is in this cafe the contravener ; 
but the law conſiders the contravener, after the irritancy is declared 
_ againſt him, as having never had a right, and conſequently as having 
never been infeft. And the plain reaſon why this anomalous method 
of ſervice is preſcribed, is, that if ſome expedient had not been fallen 
upon, for the next heir to enter without. being made liable for the 
debts of the perſon laſt infeft, he could have reaped no benefit from 


the reſolutive and irritant clauſes conceived in his favour. As all 


the heirs of entail have an intereſt to preſerve the ſettlement which 
is made in their favour, it is competent to a remoter ſubſtitute to 
bring a declarator of irritancy againſt the heir contravening, if the 
more immediate ſubſtitute ſhall decline it, Fount. Fan. 6. 1697, Simp- 
in; Jan. 1723, Irvine“. The contractions of debt by which an irri- 
tancy is begun, and the diligences which are directed thereupon againſt 
the entailed eſtate, are not fimply null, though the next heir may get 
a nullity declared by a proper action: for irritant clauſes, being in- 
tended merely in behalf of the next heir, can have no operation but 
in his favour; and if that perſon who alone has an intereſt to take 
the benefit of ſuch irritancy, ſhall negleR to uſe his right, the irri- 
tancy is ineffeAual, If therefore the next heir thould not, within the 
years of preſcription, bring his challenge againſt the contravener's 
right, the diligences led againſt the eſtate would carry it off, and put 
an end to the entail. As the irritancies in an entail are impoſed ſul-- 
ly for the benefit of the more remote ſubſtitutes, the laſt ſubſtitute 
called by the entail, on whoſe failure the eſtate is to deſcend to heirs 
whatſyever, or to heirs and affignees, lies under none of the limitations 
that fettered the former heirs, but is at liberty, as abſolute and un- 
limited fiar, to carry on the repreſentation of the family by a new en- 
tail; for entails, being fr: juris, admit of no limitation by inference 


upon any of the heirs, though truly intended by the maker. Now 


Vol. II. 7 N thoſe 


* See this ſound, where the purſuet of the declarator was the 25th ſubſtitute, Nov. 39. 
1774, Dun las. 
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thoſe who ſucceed by the laſt termination of heirs what/ycver, or to 
heirs and «//iznees, fall not under the deſcription of herrs of entoi!, that 
expreſſion being merely of ityle, originally calculated to exclude the 
fiſk; and the laying reſtraints on the proper ſubititutes in favour of 
the heirs whatſoever, is evidently contrary to the intention of the en- 
tailer, whoſe chief view in making the entail is preſumed to be, the 
continuing the repreſentation of his family in one perſon ; hich is 
in itſelf impoſſible, if the heirs whatſoever, who ſucceed after all the 
ſubſtitutions are exhauſted, ſhould happen to be heirs-portioners, New 
Coll. 11. 217. 

33. By the late act for aboliſhing ward-holdings, 20® Geo, II. c. 50, 
it is declared lawful for the King to purchaſe any lands in Scotland, 
for erecting buildings or making ſettlements, notwithſtanding the 
ſtricteſt entail: and by the act immediately following, c. 51. of the 
ſame year, where the lands to be purchaſed belong to minors or fa- 
tuous perſons, who cannot covenant for themſelves, his Majeſty may 
purchaſe them from the tutors, curators, or guardians of the proprie- 
tor. Theſe acts appear, by the preamble to both of them, to be li- 
mited to lands lying in the highlands of Scotland ; but the enaQting 
words of both, comprehend all lands in Scotland without exception. 
By the firſt of the above cited ſtatutes, every heir of entail may {ell 
to his vaſſals the ſuperiorities belonging to the entailed eſtate ; but 
where either lands or ſuperiorities are thus fold, the purchaſe- money 
is to be ſettled on the ſame ſeries of heirs, and under the ſame limi- 
tations and irritancies, that the lands or ſuperiorities ſold were ſettled 
before the ſale. | 

34. Rights are frequently granted to, or ſettled upon, two or more 
perſons jointly, who, as conjunct fiars, enjoy the ſubject during their 
joint lives pro indiviſo. The rules which govern the ſucceſſion of ſuch 
rights, fall properly to be explained here.—— It may be premiſed, 
that not feudal ſubjects only, but bonds, may be granted in conjunct 
fee: for though there is no proper ſeudum of money or of bonds, yet 
as a yearly profit ariſes from money as well as land, lawyers have ad- 
mitted a gua/i feudum in bonds, which gets the name of feudum nomi- 
nis; a term borrowed from the Romans, who gave the appellation of 
nomina to all money-debts bearing intereſt, J. 11. C. De pad. conv. The 
ſame general rules are common to both, and they all ariſe from the 
will of the granter, either expreſs or preſumed. | 1 

35. Conjunct rights are granted, either to ſtrangers, to father and 
ſon, or to huſband and wife. Where an entail is made, or any right 
conceived, in favour of two ſtrangers, in conjunct fee and liferent, 
and their heirs, the two are equal fiars during their joint lives, as if 
they had contributed equally to the purchaſe: but atter the death of 
the firſt, the ſurvivor has the liferent of the whole; and after the 
ſurvivor's death, the fee divides equally between the heirs of both. 
If the right be taken to two jointly, and their heirs, without any 
mention of liferent, the conjunct fiars enjoy the ſubject equally while 


both are alive, as in the former caſe: but on the death of the firſt, 


neither the fee, nor even the liferent of his half, accrues to the ſur- 
vivor, but deſcends to his own heir. In a right taken to two jointly, 
and the longeſt liver, and their heirs, the words heir heirs are un- 
derſtood to denote the heirs of the longeſt liver; and conſequently, 
though the ſeveral ſhares belonging to the conjunct fiars are affect- 
able by their ſeveral creditors while both are alive, yet upon the 
death of any one of them, the ſurvivor has the fee of the whole, ex- 
cluſive of the heirs of the predeceaſed ; not only the fee of his own 

| original 
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original ſhare, but that of the ſhare belonging to the predeceaſed, in 
ſo far as it is not exhauſted by his debts, Falc. i. 206, If the right 
be taken to two ſtrangers, and to the heirs of one of them, he to 
whoſe heirs the fee is taken is the only fiar; the right of the other 
reſolves into a naked liferent. All theſe rules ariſe naturally from 
the import of the ſeveral expreſſions. But notwithſtanding the laſt 
mentioned rule, a father who takes a right to himſelf, and his fon 
nominatim, and to his ſon's heirs, continues the only fiar ; and the ſon 


is barely an heir ſubſtitute to him, though he ſhould be infeft. by his 


father on the right ; for rights from fathers to children being gratui- 
tous, and granted merely in conſequence of the natural obligation 
annexed to the relation of a parent, are interpreted favourably for the 
granter, ſo as not to deprive him of the fee during his own life, un- 
leſs it appear from the tenor of the grant, that his intention was to 
ſlate it in the ſon, July 23. 1675, IL. Lamington. 

36. Where a right is taken to a huſband and wife in conjunct fee 
and liferent, and the heirs of their body, or their heirs indefinitely, 
the general rule is, that the huſband is, from the prerogative of his 
ſex, the ſole fiar, as the perſona digmor ; and the right of the wife re- 
ſolves into a liferent; for which reaſon, the words their heirs are in- 
terpreted to be the heirs of the huſband, Dirl. 85. But this rule ſuf- 
fers ſeveral limitations, all founded on the intention of the parties, 
preſumed from the different circumſtances of caſes. Firſt, The per- 
fon from whom the ſubje originally flowed is accoufited fiar, Hope, 
Maj. Pr. Liferent, Kincaid, unleſs where it appears from the ſtrain and 
contexture of the conjunct right, that the fee was intended to be gi- 
ven to the other, Nov. 21. 1705, Cred. of Paterſon. But though the 
right have flowed from the wife, yet if it was given her in name of 
tocher, the fee is in the huſband ; ſince whatever is given in tocher 
is the property of the huſband. 2d/y, Where the right is taken to the 
wife's aſſignees, the law conſiders her as fiar; for it is of the eſſence 
of a fee to diſpoſe of the ſubject at pleaſure, Feb. 4. 1709, Fead. 3dly, 
The wife is fiar where her heirs are more favoured in the ſubſtitution 
than thoſe of the huſband, according to the maxim, That he is fiar, 


cujus heredibus maxime profpicitur. This character is, by Craig, /:b. 2. 


dieg. 22. 6. and Stair, 6. 3. f. 5. 51. verſ, The next difficulty is, ap- 
plied to that ſpouſe on whole heirs the laſt termination falls: and no 
doubt the ſpouſe on whoſe heirs the ſucceſſion is ſettled in the laſt 
place, muſt be fiar, in conſequence of this rule, where there are no 
intermediate ſubſtitutions berween the heirs of the marriage and 
them, Thus a ſum of money aſſigned by the wife in tocher, to her 
huſband in conjunct fee and liferent, and the bairns of the marriage, 
whom failing, to the wife's heirs, was adjudged to belong to the 
wife, June 1733, Angus. But where there are intermediate ſubſtitu- 


bor 
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tions, that ſpouſe is deemed fiar whoſe heirs are firſt called after the 


heirs of the marriage, though the ſucceſſion ſhould be ſettled ulti- 


mately upon the heirs of the other; becauſe the heirs firſt called are 


undoubtedly favoured above thoſe who are only ſubſtituted in de- 


fault of the firſt, Feb, 20. 1667, Cranſton ; July 1720, Cred. of Elliot. 


Where the right is taken to the huſband and wife, and to the longeſt 
liver and their heirs, the fee is, in the event of the wife's ſurvivor- 
ſhip, adjudged by our later deciſions to belong ſolely to the wife, to 
the entire excluſion of the huſband's heirs, as if the right had been 
granted in the ſame terms to two ſtrangers, June 22. 1739, Ferguſon; 
contrary to the older practice, Jan. 23. 1668, Juſtice, Though the 
huſband is thus preferred to the fee in feudal rights, and in the guaſi 


teuda 


| 
if 
| 
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Book III. ut; of bonds taken jointly to him and his wife; yet in the rights of 


Rights to 


moveable goods, the words of ſtyle are more ſtrictiy obſerved, ſo as 
the heirs of the huſband and wife ſucceed equally, in regard that 
moveables ſuffer a diviſion more eaſily than heritage, Feo. 2. 1632, 
Bartholomew. For the origin of conjunct rights between huſband and 
wife, tee Cr. lib. 2. dieg. 22. 8. 

37. Rights to corporate bodies are not conjunct fees: for the ſeve- 


corporate bo- ral members of the corporation are not conjund fiars; and the cor- 


dies are not 
eunjunct fees. 


Heirs of pro- 
vi ion and 
heirs of a 
marriage 
cinnot have 
their right 

_ defeated by 
gratuitous 


deeds. 


porate body itfelf has no right to the fee, but to the fruits only, ac- 
cording to the limitations of the grant or patent. Neither are ſuch 
rights conceived to heirs, as conjunct infeſtments are. 

38. Though all who ſucceed in a certain ſubject by the deſtination 
or appointment of the proprietor, without impropriety may be, and 
ſometimes are, called heirs cf proviſion ; in which ſenſe, thoſe who 
ſacceed to an entailed eſtate are ſtyled heirs of tailsie and proviſion z yet 
that appellation 18 moſt commonly given to thoſe who ſacceed by a 
provition in a marriage-contract, or in a bond, or other right, con- 


taining a clauſe of ſubſtitution, By the ordinary ſtyle of proviſions 


in a marriage- contract, the father ſettles the lands or other ſubjects 
expreſſed in it, upon himſelf and his wife in conjun fee and life- 
rent, and on the heirs of the marriage in fee, It there are ſons of 
the marriage, the eldeſt is the ſole heir of proviſion, or of the mar- 
riage, where the ſubject provided is heritage. In the cafe of daugh- 
ters only, all of them are heirs-portioners of proviſion. If in a mar- 
riage contract, providing an heritable ſubject to the heirs-male of the 
marriage, a . provition is granted to a daughter, in default of, 
or failing ſuch heirs-male, the daughter is entitled to it, though a ſon 
thould exiſt of the marriage, unleſs he ſhall alſo ſurvive the father: 
for one cannot with any propriety be called. heir while the anceſtor to 
whom he ought to be heir is alive: and the plain intention of parties by 
ſuch a ſtipulation is, that the daughter ſhall have the right, unleſs the 


 ſucceſhon of the lubject provided ſhall actually devolve upon the ſon as 


heir-male, on his father's predeceaſe. Heirs of a marriage are more 
favourably regarded than heirs ſubſtituted in a ſimple deſtination ; 
which lait, being gratuitous, gives only the hope of ſucceſſion, and 
may be altered by the maker, or any of the members who ſucceed 
before the ſubſtitute ; whereas marriage- contracts are onerous deeds, 
by which the bride and her friends ſtipulate, that ſpecial proviſions 
therein mentioned ſhall be made good by the father ty the heir or 
other iſſue of the marriage, in conſideration of the tocher or fortune 
brought with her. The heir of a marriage has therefore a mixture 
of two characters in him: he is not only heir, but quodammodo ere di- 
tor to his father: for, by the marriage- articles, the father is laid un- 
der au implied obligation not to defeat thoſe proviſions by any gra- 
tuitous deed; conſequently the heirs in whoſe favour the obligation 
is granted, have an action competent td them; or they may uſe dili- 
gence againſt the father, if the ſubject provided has been carried off 
by onerous creditors, or if he hath done any deed to the prejudice of 
his obligation, to purge incumbrances, or to make their proviſions 
effectual in the event of his death, Feb. 13. 1677, Fraſer ; Dec. 5. 1734, 
Fotheringham ; or they may ſet aſide gratuitous deeds ſigned by him 
to their prejudice, upon the ſtatute 1621, to be hereatter explained, 

even though they thould be granted in favour of the heir's own mo- 
ther, July 10. 1677, Carnegy ; or of a ſecond fon of the ſame mar- 
riage, Feb. 17:8, Fea, And this the heir of a marriage hath a right 


to do, without ſerving heir to his father, the e of the deeds un- 
der 


: <AS » 
"2 — — — — — 3] — - 


— —— —˙¹ . tre cen 2 —— 


——— — — —— — — — — — — — 


Of Succeſſion in Heritable Rights. 


der challenge: for he is truly creditor to his father; and it is not on- 
ly unneceſſary, but improper, for a creditor to ſerve heir to his dehtor, 
in order to make his payment effectual, Did. ii. p. 279, 280.; New 
Cell. ii. 202. and ory, 255, 

39. Though ſettlements in marriage- contracts concerved in the ge- 
neral terms above expreſſed, reſtrain the father from gratuitous deeds 
to the prejudice of the heir of the marriage; yet the heir's right is 
not a right of proper credit, but of ſucceſſion: and the caſe is the 
ſame in proviſions of money as of land. If therefore a father ſhould 
become bound to pay a particular ſum to the children of the mar- 
riage at the ſirit term after the deceaſe of him and his wife, the chil- 
dren have barely a right of ſucceſſion. The term of payment is in 
that caſe a plan indication, that the children had no proper right of 
credit againſt the father during his life, New Cl. i. 109. And fince 
they are only heirs of provifion, it follows, that they cannot come in 
competition with their father's onerous creditors, though he had been 
inconteſtably ſolvent at the time of figning the contract, or granting 
the proviſion, Faunt. July 24. 1690, and June 17. 1697, Napier. Nor 
does it import, in that cafe, whether the ſum be or be not actually 
lent according to the father's obligation of proviſion, Jan. 24. 1677, 
Graham ; New Coll. i. 19. Hence the father is underſtood to reſerve 
to himſelf the fee, notwithſtanding fuch proviſions ; and, of courſe, 
continues to have a power of charging the ſubject with juſt debts, 
and even to alienate it for onerous cauſes. And from this he cannot 
be debarred by inhibition; for, as has been already obſerved, dili- 
gences are barely fences to ſecure obligations to the creditor, {ſuch as 
they are, but cannot make them broader than they were originally “. 
Hence alſo the father, notwithſtanding his ſettlements upon the heir 
of the marriage, continues to have a power of adminiſtration, ſo as 
to lay him under reaſonable reſtrictions for the preſervation of the fa- 
mily, Dec. 7. 1728, Crait; Fan. 7. 1737, Trail. And though the de- 
ciſion, Kemes, 50. which entirely excluded the heir of a marriage from 
the eitate provided to him, in reſpect of his weakneſs and extrava- 
gance, is not perhaps to be made a precedent; yet it might ſeem to 
incroach too much upon the right inherent in fathers, if they had it 
not in tkeir power to ſave their family from deitruction, by limiting 
in the uſe of his property an heir who had plainly diſcovered a riot- 
ous and ditiparing temper, with irritant and reſolutive clauſes, pro- 
vided theſe claufes were pointed againſt him alone, and that the or- 
der of ſucceſſion ſettled on the other heirs of the marriage was not al- 
tered or innovated in that new deed F. The father lies under no de- 
gree of reſtraint in favour of the ſubſtitutes who are called by the 
marriage contract after the iſſue of the marriage, and who acquire 
no right by ſuch ſubſtitution, Sr. An. p. 145.: for no contract can 
have effect beyond the intereſt of the parties contracting; and the 
wife and her relations, who are the only contractors with the huf- 
band, are not intereſted in the ſucceſſion, except in fo far as it is pro- 
vided to the wife's iſſue. As to the remoter ſubſtitutes, if the huſ- 
band contraRed, it was with himſelf alone ; and therefore the ſubſtitu- 

Vol. II. 70 | tion 


* See Kames, Rem. Dec. 91. 


+ One bound by his contract of marriage to diſpone certain lands, and what other lands 
ſhould be acquired during the marriage, to the heirs of the marriage ; the ſon, being pro- 
digal and bankrupt, conveyed the lands to the ſon's children, burdened only with a ſmall 
annuity to him.—In a reduction, at the inſtance of the ſon and his creditors, the Lords fu- 
ſtained the deed, and affoilzied, Thomſon and his Creditors contra Thomſons, 1762. 
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Boox III. tion muſt be accounted a ſimple deſtination as to them, which may 
pe altered by him at his pleaſure; ſee Jan. 29. 1735, Craik, 

Poſterior cre- 40. Though ſuch marriage- ſettlements, when executed in the or- 
CItOrSare a dinary form, are poſtponed to cvery onerous debt of the granter, even 
72 thoſe contracted after, and ſo cannot come in competition with his 
fon, unleſstlle extraneous creditors ; they are nevertheleſs effectual againſt a caution- 
eee rer er who has engaged himſelf in the marriage- contract for the father's 
right of for in performance of his obligation: for the plain language of that engage- 
lands, or a ment is, that he ſhall make the proviſion effectual to the heir, in caſe 


proper right the father himſelf ſhall fail; fo that the claim competent to the heir 


of credit in a 


ſpecial ſum. of the marriage in ſuch caſe, is not as heir to his father, but as cre- 
ditor to the cautioner, Fount. Dec. 19. 1707, Dickſon ; Dec. 5. 1734, 
Fotheringham. It may alſo be obſerved, that marriage-ſertlements 
may be ſo drawn as to give to the heir a proper right of fee in the 
land-eſtate, or a proper right of credit in the ſpecial ſum provided to 
him. When this is the intention of parties, 1t 18 commonly executed 
by the father's obligation in the marriage-articles, not to contract 
debt; or to infeft the heir in the lands againſt a. determinate day, or 
when he ſhall have attained a determinate age; or by a clauſe re- 
ſtricting his own right to a liferent : and ſuch obligations, though 
granted liberis naſcituris, if ſecured by proper diligence, or perfected 
by ſeiſin, found a preference to the heir againſt all the poſterior deeds 
of the father, even onerous, Kames, 51. ; ſee the ratio decidendi in a de- 
ciſion, Pr. Falc. 30. Thus allo in a money-proviſion, where the father 
is bound not barely to provide the heir or children of the marriage 
in a ſum, but to make payment of it to them at a term which may 
happen to exiſt before the father's death, a proper jus crediti is conſti- 
tuted to them, in virtue of which they are entitled to come in compe- 
tition with the father's onerous creditors ; and the preference will be 
determined according to the nature of their rights, and the priority 
of the diligences uſed upon them, Edg. fan. 24. 1724, Ged. of Faſter 
Ogle ; Kames, 45.; New Coll. ii. 160, From theſe obſervations, it fol- 
lows, that though the rights which thus create a proper credit be 
granted to the heir of the marriage, that appellation is to be under- 
itood only d:fenative, for marking out that the perſon to whom the 
right is granted ſtands in ſuch a relation to the deceaſed as gives him 
a right to ſerve to him if he ſhould think fit: but there is no neceſ- 
fity that he be heres afu to his father; for he is his proper creditor ; 
ſee New Coll. i. 177. Yet, as it is not to be preſumed that a father 
intends to divelt himſelf of the fee during his life, the expreſſions muſt 
be very explicit to take his obligation of proviſion to the heir out of 

the common caſe. | | 
The herin 41. Though a father cannot gratuitouſly diſappoint any of his 
rev ne wite's iſſue, whether they be called by the marriage-contra as inſti- 
whom others tutes or as ſubſtitutes; yet the heir, when he comes to ſucceed, lies 
ry 2 under no ſuch reſtraint; for fo ſoon as the heir firſt called is, upon 
vithſtanding the father's deceaſe, ſerved heir of the marriage, the proviſion in the 
unlimiteafiar. contract is fulfilled ; and therefore, if he be not limited in his right 
of fee by the marriage- articles, he may, as abſolute fiar, alter the or- 
der of ſucceſſion at pleaſure. If, for example, lands be deviſed by 
the father in fee-ſimple to the heir-male of the marriage, whom fail- 
ing, to his eldeſt daughter; the heir-male may, after completing his 
titles to that eſtate as heir of proviſion, make a new gratuitous ſettle- 
ment of it upon his own heir-female, to the excluſion of the next ſub- 
ſtitute in the marriage- contract, though a daughter of the ſame mar- 

riage with himſelf “. | 
42. A 
* See Kill. p. 192, Edgar, 
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42. A father may, notwithſtanding a firſt marriage - contract, ſettle, 
by a ſecond, a jointure upon the ſecond wife, or proviſions on the 
iſſue of the ſecond marriage; which will be effectual againſt the heir 
of the firſt, though ſuch ſettlements or proviſions ſhould encroach on 
the ſubject provided to him by his mother's prior contract, if the fa- 
ther had no other fund out of which he could provide the ſaid wife 
and children. This ariſes from the favour of marriage, and becauſe 
ſuch ſettlements are rational, and in truth onerous deeds, which the 
father cannot be barred from executing by any prior contract. Yet 
he cannot, without control, make ſuch exorbitant ſettlements upon 
a ſecond marriage, as would too much encroach upon the prior jus 
crediti acquired by the children of the firſt; he can only provide 
them ſuitably ro his circumſtances “. If a proviſion be not exorbi- 
tant, the heirs of the firſt marriage are liable, as heirs, to fulfil that 
rational ſettlement made by the father upon the wife and iſſue of 
the ſecond marriage: but if it exceed the juſt meaſure of his circum- 
ſtances, they are, u creditors to their father, entitled to challenge it, 
as a fraudulent or gratuitous deed. The quantum of ſuch proviſion 
is therefore entirely arbitrary, and muſt be judged of by the extent 
of the father's free eſtate. It is not only the heir of the firſt marriage 
who can bring a reduction of a ſettlement in favour of a ſecond mar- 
riage quoad exceſſum; the action is alſo competent to the heirs of the 
wife of the firſt marriage, in caſe any ſum or ſubject ſhould be left 
to them by a ſubſtitution in the firſt marriage-contract, Fount, Jan. 19. 
1697, Laws. Where onerous or rational deeds are thus granted by 
a father, by which the proviſions to the heir of a marriage are dimi- 
niſhed, an action of recourſe lies at the heir's inſtance againſt the fa- 
ther, in caſe he ſhall afterwards acquire a ſeparate fund which may 
enable him to fulfil both obligations, Jan. 27. 1730, Henderſon, 

43. In proviſions by marriage- contract, the conqueſt during the 
Marriage, or a certain proportion of it, is frequently ſettled, either on 
the heir, or on the iſſue of the marriage. By conqueſt is underſtood 
the eſtate which the father ſhall acquire during the marriage ; con- 
cerning which the following general rules are obſerved in practice. 
Firſt, What the father ſucceeds to, as heir to an anceſtor, or as exe- 
cutor to a perſon deceaſed, is not conqueſt; nothing 1s comprehended 
under that term, but what is acquired by the father's own induſtry, 
or by ſingular titles, &. 6. 3. f. 5. F 52. 2dly, All conqueſt muſt be 
free, after the deduction of debts ; and therefore, if the father ſhall 
bave ſold one eſtate, and with the price purchafed another, the price 
of the eſtate ſold muſt be diſcounted from the purchaſe : for the plain 
meaning of a clauſe of conqueſt is, that whatever real addition has 
been made to the citate during the marriage, that, and that only, 
ſhall deſcend to the heir or iiſue of the marriage, June 27. 1670, 
E. Dunfermline. Zaly, An obligation of conqueſt docs not bind the 
father ſo ſtrongly as a ſpecial proviſion: for both our judges and 
lawyers have looked upon it as little better than a ſimple deſtination ; 
ſo that the ſubject may be affected, not only by the father's onerous 
or rational deeds, but even gratuitous, provided. they be granted for 
ſmall ſums, perhaps to a child of another marriage, Feb. 9. 1669, 
Cowan; June 19. 1677, Murray; Dalr. 10, But any deed merely gra- 
taitous, alienating the whole or a conſiderable part of the conqueſt to 
the prejudice of the heir to whom it was provided, which has no ra- 
tional conſideration to ſupport it, is to be regarded as granted in frau- 


dm of the proviſion of the contract, and is therefore ſubject to re- 
duction. 


Vid. Caſe of Kinnaird, New Coll. iii. 32. 
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duction. This ample right of fee as to the conqueſt, remains with 
the father in full force, notwithſtanding the diſſolution of the mar- 
riage to the iſſue of which the conqueſt was provided; no action 
therefore lies at the ſuit of the child entitled to the conquelt againſt 
the father himſelf, to obtain a liquidation thereof; and conſequently 
the conqueſt is computed , the father, as at the time, not of the 
diſſolution of that marriage, but of the father's death, Fount, Nov, 27. 
1684, Anderſon ; Fount. th. 24. 1685, Cruiiſhanks. 

44. Thoſe who ſucceed in virtue of clauſes of ſubſtitution, are all 
heirs of proviſion in a proper fenſe. A clauſe of ſubſtitution is that 
by which the ſuccethon of any ſubject is declared by tae granter to 
devolve-on the ſubſtitute, in default of the inſtitute ; and ſuch clauſes 
are frequent, not only in entails and marriage- contracts, but in bonds 
of proviſion to children, bonds of borrowed money, teſtaments, C. 
The Romans had the name of /u?/titution, without the thing. By 
their law, no man could name an heir or a fubſticute, to the perſon 
who was to ſucceed to himſelf, unleſs that peri/on was an infant, and 
only in caſe he ſhould die before puberty. Hence, all their ſubſtitu- 
tions, in cvcry other caſe, reſolved into conditional infiitutions ; and 
meant no more, than that it the inſtitute either dicd before the 
granter, or declined to accept of the right, the ſubilitute might take 
the ſucceſſion : but where the inſtitute took up the ſucceſſion, the 
ſubſtitution evaniſhed ; and the ſucceſſion, after the death of the in- 
ſtitute, devolved, not on the ſubſtitute, but on the heir of the inſti- 
tute. Our old practice in the ſubſtitution of bonds was conformable 
to the Roman law; for the ſubſti:ution took place only in the event 
of the inſtitute's death before the term ot payment of the bond, or of 
his not accepting of the right, Feb. 22. 1623, Leitch, But by later de- 
ciſions, the ſubſtitute in a bond has ſucteeded, at what time ſoever 
the inſtitute died, uni α“,ñue d:ifecertt, though he had actually taken 
the ſucceſſion before his death, June 26. 1634, Frith; which is quite 
repugnant to the Roman notion of ſubſtitution. In entails, clauſes 
of ſubſtitution have been always underitood in this latt ſenſe: and 
by our preſent practice, the ſame doQtrine holds in teſtaments, July 13. 
1681, Qriſtie; in marriage-contratts, Hoc. 370. lift part; Fount. 
Jun. 19. 1697, Laus; and generally in all deeds containing ſubſtitu- 
tions, Kames, Rem. Dec. 14.; (except where, from the ſpecial nature of 
the right, or conception of the clauſe, it is pretumable, that the par- 
ties intended no more than a conditional - 1nititution, Fornt, Frb. 23. 
1697, Dicl/on : yet fee Dirl. Donits, v. Sulfit. in lecacies. It ſeems to 
be a gencral rule of our law, That ſubſtitutes fucceed, though the in- 
ſtitute ſunould at his death have left iſſue of his own, unleſs where the 
deed ſpecially provides, that the ſubject thall go to the inſtitute and 
the heirs of his body; whom failing, to the ſubſtitute, A ſubſtitute 
in a bond has in the common caſe no ſtronger right than the ſubſti- 
rute in a ſimple deſtination of a land- eſtate; for the inſtitute can, 
in the character of abſolute fiar, evacuate the ſubſtitution by a "deed 
merely gratuitous, Dec. 19. 1735, Stewarts, But where a clauſe is ad- 
jected to the ſubſtitution, prohibiting the inſtitute to grant any deed 
to the prejudice of it, he cannot incroach on the ſubject, except for 
neceſſary, or at leaſt onerous cauſes, July 8. 1673, Graham. A prohi- 
bition is implied in a bond of proviſion by a father, ſubſtituting his 
children mutually to one another, by which the ſhare of the child de- 
ceaſing is appointed to go to the ſurvivors, Dec. 14. 1710, Smith; ſee 
alſo New Coll. 1 34. and Edg. Feb. 6. 1724, Mojfats. The ſecluſion of 
aſſignees in a bond granted to two ſiſters, muſt bar any of the ſiſters 
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from aſſigning her part to a ſtranger, to the prejudice of the other Tir. VIII. 
ſiſter, as effectually as a mutual ſubſtitution of children to one ano 
ther; for the prohibition to aſſign, is only implied in the laſt caſe, 

whereas in the firſt it is expreſs, New Call. ii. 162. But where the 

deed veſting the ſubje& in the ſiſters, inſtead of ſecluding aſſignees, 

barely prohibits any of them to alter the ſucceſſion, an aſſignation by 

one ſiſter to her huſband, though in a poſtnuptial contract, is ſuffici- 

ent to carry the right to him; for the reſtraint in ſuch caſe does not 

extend againſt alienations inter vivos, New Coll, i. 37. 

45. A clauſe of return, is that by which a ſum in a bond or other p,,;g,, bya 
right, or any part of it, is provided in a particular event to return to clauſe of re- 
the granter and his heirs: it is therefore truly a ſpecies of ſubſtitu- dun. 
tion, by which the granter provides, that the right ſhall, in default of 
the grantee, go, not to a third perſon, as in a common ſubſtitution, 
but to himſelf, And the known rule of fimple ſubſtitutions, That 
the inſtitute can defeat the ſubſtitution, even by a gratuitous deed, 
hath been applied to clauſes of return. Hence a legatee, whoſe le- 

gacy contained a proviſion of return to the granter's own executor, 
has been found to have the ſame power of afligning it gratuitouſly, 
as if the ſubſtitution had been in favour of a ſtranger, Home 13. 
But a diſtinction has been lately attempted to be made between the 
two. It has been ſaid, that where there is a proper clauſe of ſubſti- 
tution, the fee of the ſubject is fully veſted in the diſponee ; which 
implies a power of diſpoſing of it ; whereas a clauſe of return makes 
a conditional right, by which it is to return in a certain event to the 
granter himſelf, and ſo diſables the diſponee from diſappointing the 
proviſion, at leaſt gratuitouſly : but this point has not yet received a 
deciſion *, Where the right bears a clauſe, not of return to the 
granter himſelf, but barely of ſubſtitution in favour of his heir, it 
ſeems to be agreed, that there is no prohibition to alter, New Coll. i. 51. 
Where a bond is granted for an onerous cauſe, though it ſhould con- 
tain a proviſion of return, the creditor 1s not barred from altering 
the deſtination, even gratuitouſly ; becauſe ſuch clauſe is conſidered 
as proceeding from the will of the creditor alone, and fo is of the na- 
ture of a {imple deſtination. Thus a creditor, who in a bond adjects 
a clauſe of return, failing heirs of his own body, to the debtor him- 
ſelf, may evacuate the return at his pleaſure, Nov. 18. 1680, Murray ; 
Home, 51. But where the ſum contained in the obligation flows from 
the granter, as in bonds of proviſion, donations, c. or where there 
18 any other good cauſe for the proviſion of return in his favour, the 
creditor's right of fee is limited, ſo that he cannot fruſtrate the re- 
turn gratuitouſly, Jan. 31. 1679, Drummond ; Pr. Falc. g7.: yet he 
can, in the character of fiar, aſſign the ſum for an onerous caule, or it 
may be affected for his debt; and he may even demand the contents 
of the bond, without giving ſecurity that the return ſhall be effectual, 
becauſe his credit was truſted to at granting the right; but if he be 
vergens ad inopiam, he muſt give ſecurity before payment be made to 
him, June 10. 1747, Beatſon. - . 

46. It would appear, that by the Roman law, J. 102. De cond. et Condition, # 
demonſir.; I. 6. C. De inſt. et ſubſt.; l. 30. C. De fideic, (though theſe texts — A wk 
are by ſome applied to ſpecial caſes,) this condition, Si fine [iberis de- ; 
ceſſerit, was implied in all ſettlements by teſtament, made by one who 
had at the time no lawful iſſue; ſo that if the teſtator came after- 
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Bo Ox III. wards to have deſcendents of his own body, the ſettlement loſt its 
force. This rule ariſes from a preſumption founded in nature itſelf, 
that the granter would have preferred his own iſſue if he had had 
their exiſtence in view; and it ſeems to be approved in our practice, 
Home, 204. No. 1. But if the teſtator had afterwards children, and, 
notwithſtanding their exiſtence for ſome competent time before his 
death, made no alteration of the ſettlement in their favour, it is pre- 
ſumed that he neglected them from deſign, eſpecially if the ſettle- 
ment was not of the whole or the greateſt part of his eſtate, New 
Coll. 11. 150. The import of other conditions adjected to teſtaments 
will be conſidered under the next title. 


Meaning of 47. Doubts frequently ariſe, who the heir is that is truly intended 


3 by the maker of a ſettlement or entail. Upon this head, it may be 
for aſcertain- premiſed, that though by the word Heir in the moſt proper fignifica- 
ing, in dubio, tion, the heir at law is underſtood, it is certain that that general term 
. meant has not always one fixed ſignification, but varies according to the na- 
ture of the ſubject, or of the ſecurity, or other circumſtances; ſigni- 
fying ſometimes heir at law, ſometimes heir of conqueſt, ſometimes 
heir in mabilibus, or executors. Thus, in perfonsl bonds, or other 
moveable rights, it Fgnifies executors. In an heritable bond, with a a 
clauſe of infeftment, that general term carries the ſubject to the heir 
at law ; but if the creditor charges the debtor to pay, that very term 
in the ſame bond is afterwards explained to ſignify exccutors. In 
bonds of corroboration, where principal ſums ſecured by heritable 
bonds are accumulared with intereſts, the term receives two different 
meanings, according to the two ſubjects contained in the bond: the 
principal ſum deſcends in the ſame manner as if there had been no 
accumulation, and the intereſt ariſing therefrom goes to executors. 
In a feudum novum, or heritable right acquired by a perſon himſelf, it 
is made uſe of to denote the heir of conqusſt. Thus alſo, in every 
caſe where there has been an antecedent deſtination of a ſuhject, 
Iimiting the ſucceſſion to a particular order of heirs, the general word 
heir, or heir «whatſoever, in all poiterior ſettlements of that ſubject, muſt 
be underſtood, not of the heir at law, but of the heir of the former 
inveſtiture, Dalr. 4. ; Jan. 1727, M. Clyd:/dale ; unleſs it ſhall appear 
from pregnant circumſtances that that term was intended to be uſed 
in its proper ſenſe; which ariſes from this rule, That a deſtination 
once made, is not eaſily preſumed to be altered or innovated “. In 
like manner, if one who has taken the right of lands to himſelf, and 
to heirs of a certain character, ſhall. afterwards acquire adjudications, 
reverſions, tacks, or any other ccllateral ſecurity affecting thoſe lands, 
taking the conveyance to himſelf and his heirs indefinitely, the gene- 
ral expreſſion of herrs in the laſt deed does not point out the heirs at 
law, but thoſe to whom the lands themſclves were before provided; 
for the deceaſed, when he acquired a new right affecting thoſe very 
lands which he had before ſettled on a ſpecial order of heirs, could 
not mean to ſet his heirs at law and them by the ears to diſpute on 
their ſeveral intereſts in the ſubject, &. b. 3. f. 5. F12. On a ſimilar 
ground, if one veſted with an heritable ſubject, deſcendible to his 
heirs at law, ſhall acquire right to another ſubject intimately connect- 
ed with the former; if, for inſtance, a ſuperior of lands ſhall after- 
wards acquire their property, ſuch poſterior acquiſition does not a- 
ſcend to his heir of conqueſt, though it was truly purchaſed by him- 
ſelf upon a ſingular title, but deſcends to the heir to whom the firſt 
right 

It was found, that by heirs whatſoever in a total ſettlement, were to be underſtood the 
heirs at law, or heirs general, not the heirs of the former inveſtiture, New Cell. iii. 101. { 5. 
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right was provided *, Jan. 8. 1740, D. Hamilton, obſerved in Dif. ii. Tir. vill. 


p. 401. | 

l 48. As proper entails, with a long ſubſtitution of heirs, are intend- 
ed to fix the ſucceſſion in a variety of future poflible events, it is no 
wonder though expreſſions ſhould ſometimes be uſed by the entailer, 
in the deſcription of the heirs, which may raiſe a doubt what per- 
fons he meant to favour. As to which, this general rule may be laid 
.down, That words which have a fixed legal meaning ought, when 
made uſe of in ſettlements or ſecurities, to be underſtood in that mean- 
ing. Thus where lands are provided in a marriage-contract to the 
-heir-male, and in default of him to the heirs-female, to be procreated 
of the marriage, the appellation.of heirs-jemale, which is a known legal 
term, denoting the heirs at law after the failure of the lineal male 
iſſue, muſt be ſo underſtood as to prefer the daughter of a ſon of the 
marriage to the eldeſt immediate daughter, becauſe the immediate 
daughter is not in ſuch caſe the heir at law. Let as all entails ought 
to be governed by the will of the maker, when clearly expreſled, 
therefore if it ſhall appear plain from other expreſſions in the deed, 
that he did not by that deſcription mean an heir-female in the proper 
ſenſe, the certain intention of the maker ought to prevail over the 
legal meaning of the term. Upon this ground, lands provided to the 
bairns of a marriage do not deſcend to the heir in heritage, though 
the ſubject provided be heritable, but divide equally among all the 
children, if no diviſion be made by the father; becauſe the appella- 
tion of bairns is a known term, uſed to denote one's whole iflae, and 
is therefore ſo interpreted as to cut off the excluſive right of the eldeſt 
fon, Fount. Jan. 11. 1678, Kinloch, obſerved in Dict. ii. p. 275. Nor is 
it inconfiitent with this rule, that in the proviſion of money to the 
heirs of a marriage the whole iſſue ſucceed equally, Kames, 95.; be- 
cauſe the word Heir, being a general term, is there applied to the ſpe- 
cial moveable ſubject provided, as it is in the common caſe of bonds 
taken to heirs, and ſo includes the whole iſſue, who are truly the exe- 
cutors, or the heirs in moveables ; ſee above, $47. Where the ſum 
thus provided is fo confiderable as to raiſe a preſumption, that the 
father might have a view of eſtabliſhing a family, the intention col- 
leQed from that circumſtance may perhaps turn the ſcale in favour of 
the heir in heritage, arg. Kames, 95. And, on the contrary, where 
preſumptions ariſe, either from other clauſes in the ſettlement, or from 
the circumſtances of the granter, that he truly intended to compre- 
hend under the word Heir, or heir whatſoever, his whole iſſue, that 
term is explained accordingly, New Coll. ii. 220. T. 

49. Proviſions granted to the children or iſſue of a marriage give 
no right of credit to each child in particular till the death of the 
father, before which period, the right does not become ſpecial to every 
one of them: for the right is given familie, to the whole iſſue taken 
together; and therefore, though the father is, by his obligation, re- 
ſtrained from executing gratuitous deeds in favour of ſtrangers, extra 
familiam, he has a power inherent in fatherſhip of diſtributing the 
ſubject provided among his own iſſue in ſuch proportions as he ſhall 
judge proper, u/y 19. 1706, Edmonſton, and from motives known only 
to himſelf, and which it may be improper to expoſe to public view; 
or he may convert the ſubject, if it be moveable, into a land-eſtate, 
deſcendible to the eldeſt fon alone, provided he burden it with pro- 
viſions to the other children, Dec. 16, 1738, Campbell, obſerved in Di#. 

-- 


The ſame found as to teinds, Dec. 17. 1736, Greenocl. 
+ Vid. Nev. 23. 1773, Murdoch. 
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it. p. 289. Yet the father cannot exerciſe this power to the entire ex- 
cluſion of any one child, ih. Our ſupreme court did indeed ſuſtain 
a ſettlement by a father upon a younger ſon of the marriage, to the 
utter excluſion of the eldeſt, ro whom the ſucceſſion was provided by 
the father's marriage · contract, in reſpect of his weakneſs and extrava- 
gance, Kames, 50.: but this judgement has been generally cenſured, 
as proceeding upon principles adverſary to thoſe that are received in our 
law; ſee ſupr. $ 39. A diſpoſition by a father after marriage, to which 
he was not bound by the marriage- articles, if it be granted to child- 
ren yet unborn, 1s no better than a ſimple deſtination ; which there- 
fore can neither oblige the father himſelf, nor ſtand good in a compe- 
tition with creditors ; for ſuch diſpoſition is not only gratuitous, not 
being grounded on a marriage-contract, but 1s given without any ſpe- 
cial regard to the diſponees, who were at the date of the right ſo many 
non entia. The import of a proviſion by a father to children already 
exiſting, ſhall be conſidered 7nf7. b. 4. f. 1. 

o. An heir is, in the judgement of law, eadem perſona cum defundto ; 
and therefore, after he has acknowledged the ſucceſſion by ſervice, he 
repreſents the deceaſed, not only in his rights, but in his debts and 
burdens, agreeably to the rule, Cajus eff commedum, ejus debet eſſe incom- 
modum. In the firſt view, he is ſaid to be heir a&ive, or to have an 
active title; becauſe he is entitled to enjoy all heritable rights belong- 
ing to the anceſtor, and to proſecute all actions for making them ef- 
fectual. In the laſt view, he is ſaid to be heir paſſivè, or to incur a 
paſſive title; becauſe, by repreſenting the deceaſed, he is ſubjected 
to all his debts and deeds, and muſt ſuffer or ſuſtain actions brought 
againſt him for paying or performing them. But as this paſlive title 
to pay the anceſtor's debts is not equally ſtrong and extenſive againſt 
all kinds of heirs, it cannot be improper to explain, at ſome length, 
the different degrees of obligation by which the different kinds of 
heirs become liable for the debts or deeds of their anceſtors. 
Thoſe who enter heirs !itulo univerſali, not to any ſpecial ſubject, but 
to an inheritance conſidered as an univerſitas, as, heirs of line or of 
conquelt, repreſent the anceſtor univerſally, both ative and paſſive. 
As their right is univerſal, ſo is their burden. This is alſo the caſe 
of thoſe who are ſerved general heirs-male, without relation to any 
ſpecial ſubject ; for as that manner of ſervice carries to the heir eve- 
ry right in the anceſtor, which by the former inveſtitures was de- 
ſcendible to heirs-male, it muſt alſo make him liable univerſally to 
that anceſtor's debts. All the before-mentioned heirs are therefore 
liable, not only to the value of that ſucceſſion which has opened to 
them, but in /ol:dum for the whole of the debts, though they ſhould 
far exceed that value.—As in the legal ſucceſhon of females, the an- 
ceſtor's rights deſcend zp/o jure to the heirs-portioners, portionibus hæ- 
reditariis, ſo do his debts. One of three heirs-portioners is, ex. gr. 
ſubjected to the payment only of a third of every debt due by the 
deceaſed, becauſe ſhe 1s entitled to no more than a third of every 
right; yet becauſe they ſucceed 7:tulo unwverſali, each of them is liable 
for that third, though it ſhould exceed what ſhe has got, or may get, 
by the whole ſucceſſion : and, on the other hand, ſhe is liable for no 
more than her own third, though the value of her part of the ſucceſ- 
fion ſhould far exceed the whole debt purſued for, Feb. 7. 1632, Home. 
As to the queſtion, Whether an heir-portioner may not be liable for 
more than her own ſhare, in caſe of the bankruptcy of any of the 
other co-heireſſes? vid. infr. \ 53. | 
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51. Some of our writers ſeem to have maintained, that heirs who TI. VIII 
enter in conſequence of the proprietor's deſtination, ex. gr. heirs of "Yu 
entail, or of a marriage, or heirs ſubſtituted in a bond, have truly no see 
univerſal title; that their ſervice is only intended to tranſmit a ſpecial tail, or of a 
ſubject provided by the deceaſed in their favour; and that ſuch tranſ- marriage, ar 
miſſion, as it can confer upon them no farther active title than to — 
that ſubject, ought not in equity to ſubject them to any paſſive title bond, are ſub- 
beyond its value: nor, ſay they, can any danger ariſe of ſuch heir's jected on an 
intermeddling with more, the ſpecial eſtate or ſubject entailed or pro- — 
vided being its own inventory. But though this doctrine is favour- 
ed, from the appearance of its equity, by Dirleton and Steuart, 
v. Heirs Proviſ. and Heirs of Tailzie; and Bankton, 6. 3. f. 5. $ 62, 
63.; yet theſe lawyers are forced to acknowledge, that, in practice, heirs 
of tailzie and proviſion are liable univerſally in /uo ordine for the E2bts 
of the deceaſed, and not barely to the extent of the ſucceſſion . This 
practice, which ſeems to be approved of by Lord Stair, ö. 3. f. 5. § 13. 
is founded on the known principle, That the heir, being eadem per- 

ſona cum defuncto, is bound in the ſame manner, and to as great ex- 
tent, as he was. The argument for the contrary opinion, drawn 
from equity, proceeds on a miſtake, A ſervice as heir of tailzie or of 
a marriage, carries not only the ſpecial ſubject contained in the en- 
tail or marriage- contract, but every obligation or perſonal right de- 
ſtined to ſuch heir; who, if he be once ſerved in the ſpecial lands, is 
under no neceſſity to ſerve a ſecond time in order to carry the per- 
ſonal right ſo deſtined; vid. ſupra, F 50. & infr. F 75, It is true, 
that an heir nominatim ſubſtituted in a bond is liable only in valorem ; 
but that proceeds on two grounds: fir/t, Such a one is under no ne- 
ceſſity to ſerve heir in order to take the bond, but is conſidered mere- 
ly as a conditional inſtitute in the event of the creditor's death ; and, 
2dly, The ſame plea of equity which was miſapplied in the caſe of 
heirs of entail, may be properly uſed in ſuch ſubſtitutions, That they 
can carry no right to the ſubſtitute beyond the ſubjects contained in 
the bond. Heirs therefore ſubſtituted in a bond, whether moveable, 
July 3. 1666, Fleming, or even heritable, Tinw. June 5. 1745, Mercer, 
ought not to be ſubjected to an univerſal paſſive repreſentation, be- 
ing on the matter fingular ſucceſſors. As their whole right is limit- 
ed to the ſum contained in the bond, they are liable for the debts 
of the deceaſed ſimply in valorem of that ſum, Harc. 189. And this 
doctrine extends to grantees in a diſpoſition omnium bonorum, to take 
effect at the death of the granter, though ſuch diſpoſition be burden- 
ed with his debts ; for it is conſidered as an univerſal legacy, which 
does not ſubject the legatee, even after acceptance, ultra valorem : and 
indeed it differs from a legacy but in the name, ſaid June 5. 1745; 
Jan. 1731, Purdie, To what has been ſaid upon the repreſentation 
of heirs, and in what caſe it ſuffers limitations, it may be added, that 
an heir of entail, though the deed ſhould contain a prohibitory clauſe 
againſt the contracting of debt, is liable in payment of all the oner- 
ous debts contracted by the former heir, unleſs he has uſed inhibi- 
tion againſt him upon that clauſe, which will fecure him againſt ſuch 
of thoſe debts as have been contracted poſterior to the diligence ; 
ſupr. F 23. Heirs by an entail, fenced with irritant and reſolutive 
clauſes, are liable for no debt contracted by the former heir, contrary 
to the directions of the entail, & 25.; and heirs of a marriage are ſub- 
jected to the payment only of the onerous, but not of the gratuitous 
debts contracted by the father, (& 38. Heirs muſt fulfil all the deeds 
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of their anceſtors, under whatever title they may take the eſtate, 
Thus, by the Roman law, an heir who, by the teſtator's will, was 


| burdened with certain legacies, could not get free from them, by re- 


pudiating the will, and entering heir ab inte/tato, . 1. pr. Si quit om, 
cauf. tet. : and thus alſo, by our law, if one ſhould, in an univerſal 
ſettlement of his eſtate to his heir at law, burden him with proviſions 
to his younger children, or with certain legacies payable to ſtrangers, 
the heir, though he ſhould ſerve himſelf heir of line, neglecting the 
deſtination, will be liable for thoſe ſpecial proviſions, 

52. Though proper heirs are all at Jaſt liable univerſally for the 
debts of their anceſtor, yet they mult be ſued in a certain order, 
Some heirs are liable in the firſt place, and others not till thoſe who 
are primarily liable have been diſcuſſed. Thus, in the cafe of obli- 
gations relative to a particular ſubject, the heir who ſucceeds in that 
ſubject may be ſued, without diſcuſſing any other heir; for whoever 


| ſucceeds in æ right, muſt be the proper debtor in any burden charge- 


able on that right, St. ö. 3.7. 5. H 17. Thus alſo, in debts which the 
debtor's heir-male, or any ſpecial heir, is burdened with, the creditor 
may ſue ſuch heir, without taking notice of the heir at law; nay, he 
cannot inſiſt againſt the heir at law till the ſpecial heir be firſt diſcuſ- 
ſed, Feb. 18. 1663, Blair. But in general obligations, in which the 
debtor expreſſes no intention of charging any ſpecial heir or eſtate, 
the heir of line is accounted the principal or proper debtor, as he is 
the heir-general by the moſt univerſal repreſentation, and ſo muſt be 
firſt diſcuſſed. Next to him the heir of conqueſt, and then the heir- 
male; becauſe each of theſe ſucceeds in a leſſer unwer/itas ; the firſt, 
by an act of the law, in all the heritable rights which his anceſtor had 
acquired by ſingular titles; the other, by the proprietor's deſtination, 
in every right which by the inveſtitures deſcends to heirs-male. Af- 
ter theſe, Stair affirms, 6. 3. J. 5. 17. that heirs by marriage- contract 
are liable, whoſe propinquity of blood is a ground for ſubjecting them 
more directly and immediately than any other heir of proviſion or 
tailzie, who may poſſibly be a ſtranger to the deceaſed : but Bank- 
ton's opinion, 6. 3. f. 5. H 69. that the heir of entail ought to be firſt 
diſcuſſed, appears better founded ; not only for the reaſon given by 
that author, that the heir of a marriage 1s not only heir, but in ſome 
degree creditor to the deceaſed, but becauſe an heir of entail ſeems to 
be ſubjected by a more univerſal repreſentation of the deceaſed than 
the heir of a marriage. 

53. Though heirs-portioners cannot be condemned in more than 
the payment of their own {ſhares of the anceſtor's debt, while they 
are all reſponſible, Harc. 68.; yet on the bankruptcy of any one of 
them, the creditor may, after diſcuſſing her, inſiſt for her ſhare againſt 
the reſt, Dil. 10. But as they are not the proper debtors in that 
ſhare, and as the only medium upon which they can be reached, is, 
that they are gainers by the ſucceſſion, the heirs who continue ſol- 
vent, even after diſcuſſing the bankrupt, are not liable for her ſhare 
in ſolidum, but barely in ſo far as they appear to be gainers by the ſuc- 
ceſſion, St, ö. 3. f. 5. \ 14. ; Fount. June 21. 1698, White, Where heirs 
liable only /ahhſidiariè are decreed to pay a debt due by the deceaſed, 
an action of relief lies at their inſtance againſt the heirs principally 
liable ; becauſe the ſubſidiary heirs are, in reſpect of them, regarded 
not as co-heirs, but creditors, And this rule would probably hold, 


though there ſhould be a clauſe in the obligation ſubjecting all the 


heirs of the debtor in payment, without the benefit of diſcuſſion : 


for ſuch clauſes are inſerted merely for the farther ſecurity of anxious 


creditors, 
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creditors, chat their payment may not be put of by a variety of ſuits; Tr. VIII 


and not with a view to hurt the recourſe competent by law to one order 
of heirs againſt another. By a creditor's diſcuſſing of an heir, is un- 
derſtood his charging him to enter; and, if the heir do not on that 
charge renounce the ſucceſſion, his obtaining decree againſt him, and 
uſing perſonal diligence upon it, and alſo adjudging from him every 
heritable right, either belonging properly to himſelf, or competent to 
him as heir to his anceſtor. If the heir at law, or other heir, who 
otherwiſe would be hable, renounce to be heir, his renunciation pro- 
teas him from all diligence againſt either his perſon or eſtate ; ſo that 
there is no room to diſcuſs him, unleſs the ſubſidiary heir ſhall point 
out ſome viſible eſtate veſted in him, which muſt in that caſe be ad- 
judged in payment of the debt, Fount. Jan. 11. 1698, Colguboun; Br. 40.; 
ſee July 23. 1708, Stratton ; after which the creditor may ſue the other 
heirs in their proper order. But he muſt aſſign all the diligences and 
decrees in his perſon affecting the ſubjects belonging to his debtor in 
favour of the ſubſidiary heir, before he be entitled to a decree againſt 
him, June 22. 1678, Crawfurd, The ſubſidiary heir continues entitled 
to the benefit of diſcuſſion, though he ſhould incur the paſſive title 
of behaviour ; becauſe that paſhve title cannot be farther extended a- 
gainſt an heir than his actual ſervice ; which yet is no bar to the be- 
nefit of diſcuſſion, Dalr. 145. 

54. Before an heir can have an active title to his anceſtor's rights, 
he muſt be entered by ſervice and retour. He who is entitled to en- 
ter heir to a deceaſed anceſtor, is, before his actual entry, ſtyled, both 
in our ſtatutes and by writers, apparent heir, though that appellation is 
uſed ſometimes in vulgar ſpeech to denote an eldeſt ſon, even before 
the father's deceaſe. The bare right of apparency carries certain pri- 
vileges with it. One of the moſt conſiderable, v:s. the benefit of de- 
liberating, we have borrowed from the Roman law, fit. C. De jure delib.; 
which thought it reaſonable, that as the heir, by his entry, ſubjects 
himſelf univerſally to his anceſtor's debts, he ought to be allowed a 
competent time to deliberate, whether the ſucceſſion to which he has 
a right to enter, be profitable or not. Apparent heirs have, by our 
law, a year and day indulged to them for that purpoſe ; which 1s com- 
puted, in the common caſe, from the death of the anceſtor ; and 
where it is pleaded by a poſthumous heir, from the birth of that heir, 
Spottiſ. p. 137. Feb. 28. 1627, Livingſion. During that period, apparent 
heirs could neither be ſued in any action, nor, by the ſtrict letter of 
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rand:. 


the law, be even charged to enter : and when, after the expiration of 


the year, the creditor had charged an apparent heir to enter, he was 
allowed forty days longer from the date of the charge, to conſider 
with himſelf, whether he ſhould enter or not, 1540, c. 1c6.; 1621, 
c. 27. But, as thoſe ſtatutes have been explained by practice, heirs may 
be charged by creditors to enter within the year, though the law pro- 


tects them from any ſuit founded on ſuch charge, till the year be 


elapſed. Aclion is, however, ſuſtained againſt the heir, though the 
ſummons be executed within the year of deliberating, if the day of 
compearance {hall fall without it, Fount. Dec. 15. 1709, Lockhart, 


It was long a common opinion, that though an apparent heir Effeds of this 
privilege, and 


might have defended himſelf, while the annus deliberandi was current, 
againſt ſuits where he muſt be charged to enter, and conſequently 
muſt either enter or renounce; yet he could not againſt declaratory 
or real actions, which may proceed without a previous charge: but 
now it is an agreed point, that an apparent heir can be ſued in no ac- 


tion relating to the eſtate of his anceſtor, within the year, — it 
ould 


who may 


plead it. 
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ſhould not by its nature require a previous charge to him to enter, or 
though it ſhould contain no perſonal concluſion againſt him, if at the 
ſame time he cannot plead the proper defences, without founding on 
his anceſtor's right, and fo incurring a paſſive title; for otherwite his 
right of deliberating would be fruitleſs, June 26. 1667, Dewar ; Harc, 
40. 40.; July 29. 1710, Baillie ; Forbes, MS. Nov. 19. 1713, E. Dalhoufy, 
A poinding of the ground was however ſuſtained at the ſuit of a wi- 
dow for her jointure, within the year, in reſpect it had no perſonal 
concluſion againſt the heir, Fount, Dec. 4. 1702, Pitcairn; though the 
term's annuity poinded for, might poſſibly have been already paid, 
the pleading of which defence by the heir would have inferred a paſ- 
five title. Favour to widows, whole jointures or annuities ought to 
be regularly paid, as they are frequently the only means of their ſu- 
ſtenance, may have led the Bench to make that exception from the 
general rule, A proceſs for ſale of a bankrupt eſtate brought againſt 
the proprietor, may, after his death, be continued upon a citation of 
the heir, without waiting for the running out of the annus deliberandi, 
by ſpecial act of ſederunt, Nov. 23. 1711, 5. The privilege of deli- 
berating may be pleaded, not only by the heirs at law, but by heirs 
of proviſion, Harc. 488. But an apparent heir who has behaved as 
heir, cannot plead it againſt a creditor who ſues him within the year 
upon a debt due by the anceſtor ; becauſe the heir, by immixing with 
his anceſtor's eſtate, is as properly ſubjected in payment to that cre- 
ditor, as if he had entered; and ſo cannot afterwards poſtpone or 
elude the purſuer's juſt action, under a pretence of deliberating whe- 
ther he is to enter or not, Dirl. 450. The objection, That diligence 
was uſed within the year of deliberating, is not perſonal to the heir, 
though it was introduced tor his benefit alone; but may, if he ſhall 
not found on it, be pleaded by any competing creditor, This is alfo 
the caſe of objections on the head of minority and leſion, interdiction, 
death-bed, Oc. and if it were otherwiſe, the heir might have it fre- 
quently in his power, by his filence, to create preferences where the 
law never intended them, New Coll. ii. 76. 

56. In conſequence of this right of apparency, the heir has alſo a 
privilege to purſue for exhibition ad deliberandum, againſt all poſſeſ- 
ſors, or havers, of writings, whether granted in favour of the anceſ- 
tor, Dec. 6. 1661, Tailfer, or by him in favour of others; that ſo, 
upon balancing the debts with the eſtate, he may be able to form a 
judgement, whether the ſucceſſion be damngſa or lucreſa: and this 
right is competent to the heir before his entry, though after elapſing 
of the annus deliberandi, July 1. 1626, Niſbet, It was never doubted, 
that the heir had a right to ſue for exhibition of all obligations grant- 
ed by the anceſtor to thoſe of his own family, his - wife or children ; 
but exhibition of writings in favour of ſtrangers, was by ſeveral older 
deciſions refuſed to the heir, on account of the danger of expoſing the 
title-deeds and writings of ſingular ſucceſſors to the inſpection of ap- 
parent heirs, and perhaps becauſe it was thought the heir had no in- 
tereſt in the inſpection of writings that had been granted by the an- 
ceſtor to ſtrangers, unleſs they had been in the anceſtor's cuſtody 


cancelled at the time of his death, Dec. 6. 1661, Tailfer ; Dec. 22. 1675, 


Maxwell ; Jan. 16. 1706, Buchanan, But as an heir cannot reſolve 
with judgement, whether to accept of or abandon the ſucceſſion, till 
he be appriſed of every obligation granted by the deceaſed ; and as 
the objections againſt exhibiting the anceſtor's obligations appear e- 
qually ſtrong, whether they be granted to thoſe intra or extra familiam, 
our later practice has extended this privilege, ſo as to include deeds 

granted 
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granted to ſtrangers, Br. 112. *. Stair affirms, 5. 3. f. F. 1. that the 
heir cannot, in this action, call for rights affecting the anceſtor's e- 
ſtate which have been perfected by ſeiſin, becauſe theſe may be known 
by the records, without the neceſſity of an exhibition : but the con- 
trary was decided, Br. 112. And in the caſe of ſeiſins not regiitered, 
which are without doubt effectual againſt the granter's heirs, the ap- 

arent heir entitled to ſue for an exhibition, who cannot diſcover the 
exiſtence of ſuch ſeiſins by any record, has no other method of co- 
ming at the knowledge of them, but by an action of exhibition. See 
more on this head, . 4. F. 1. f 51. prope fin. Where the anceſtor is 
diveſted of any ſpecial eſtate or ſubject by an entail or irredeemable 
diſpoſition, the diſpoſition, though no ſeifin ſhould have proceeded 
on it, plainly excludes the heir's title of action as to that ſubject ; and 
ſo is a good defence to the diſponee, againit exhibiting to him the 
writings relative to it, Harc. 482. 

57. This right of inſiſting in an action for exhibiting ad deliberan- 
um, is competent, not only to the heir of line, but in general to eve- 
ry heir who may be charged to enter, Harc. 490. ; even to him who 
has behaved as heir, J. 6. 4. f. 33. HF.; Br. 112. : for though an heir 
loſes by the pathve title of behaviour his right of deliberating, in a 
queſtion with creditors who have purſued on their grounds of debt, 
ſupr. H 55.3 yet as behaviour cannot be objected againſt an heir but by 
a creditor, a ſtranger, if he be purſued by an heir in an exhibition, 
cannot defend himſelf by the plea, that the purſuer has behaved him- 
ſelf as heir; becauſe not being himſelf a creditor, he has no intereſt 
to object that paſſive title againſt him. An apparent heir who has 
renounced the ſucceſſion, cannot ſue for exhibition againſt the ſpecial 
creditor at whoſe {uit he was charged to enter, becauſe his renuncia- 
tion upon the charge given him by that creditor, 1mports an appro- 
bation of his right, Jan. 1721, Richardſon, But the heir's renuncia- 
tion upon the charge of one creditor, does not exclude his right to 


615 


Tir. VIII. 


To whom this 
right of pur- 
ſuing an ex- 
hibition is 
competent, 
and to what 
end. 


ſue for exhibition againſt another creditor; becauſe the effect of ſuchk 


renunciation is by its nature reſtricted to the ſpecial debt which was 
the foundation of the charge, Jan. 8. 1675, Ward. The appellation 
of apparent heir-male, neceſſarily preſuppoſes a proviſion made by the 
anceſtor preferring the heir-male to the heir of line in certain lands 
or ſubjects; for without ſome poſitive proviſion in his favour, he 
muſt be excluded by the legal heir. But where ſuch proviſion ap- 
pears, action ad deliberandum is competent to him for exhibiting all 
debts or diligences affecting the ſubjects thus ſpecially deviſed in his 
favour, The heir's right to ſue for exhibition, 1s intended merel 
that he may have inſpection of the writings exhibited, in order fo 
deliberate : he cannot therefore inſiit for the delivery to himſelf of faci 
of them as have been granted in favour of the anceſtor; for to ſuch de- 
mand no heir is entitled till his entry, y 1. 1626, Nyßbet: neither can 
he in this action compel the defender ro make payment, or even to ſettle 
accounts with him, in the terms of the writings exhibited ; for no 
heir unentered can diſcharge any obligation granted to his anceſtor, 
and no debtor can be laid under the neceſſity of fitting accounts with 
one who cannot grant him an acquittance, June 22. 1671, Le/he. 

58. An apparent heir hath alſo a right to defend tenants or others 
who poſſeſs under titles derived from his anceſtor, againſt any third 
perſon who ſhall bring theſe titles under challenge, Jan. 19. 1627, 
L. Raſlin; and he is entitled by his apparency to continue his an- 
ceſtor's poſſeſſion, and to ſue, not only thoſe tenants for their rent, 


Apparent 
eir's right to 
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who hv e acknowledged him by payment, arg. Gilm. 94. but all 
of them,” K. 5, 3. l. 5. G. his is analogous to the Roman law, which 
granted the interdidt S bunu to heirs betore their adi: 10, for 
attaining the pol] Teflion of their anceſtor's inheritance, Sd 3. J.. De 


' anterd.; but contrary to our own ancient law of fob. Ul. c. 19. & 38, 


which authoriſed the {ſuperior to hold the anceſtor's lands till the en- 
try of the heir, . Notwithſtanding the above recited polletlory privi- 
jeges competent to apparent heirs by our preſent law, it has becn ad- 
judged by repeated deciſions, that they cannot ſue tenants in an a— 
tion of removing, even ſuch of them as do not pretend to derive any 
right from the deceaſed anceſtor, New Cl. ii. 69. 195. : but if an ac- 
tion for rent lie againſt them, the apparent heir may in that way 
continue in the full poſſeſſion of the rents. By the former practice, 


it was held to be the law of Scotland, that the apparent heir who ab- 


ſtained from the poſſeſſion, had not the property, upon his anceſtor's 
death, of the rents of land or intereſt of money belonging to him; 
but that from the period of his entering into poſſeſſion, they became, 
in conſequence thereof, part of his moveable eſtate, and ſo might 
be carried off from him by the arreſtment and forthcoming of his 
creditors, Gilm, 94. But as the heir's right to them aroſe merely as 
a conſequence of poſſeſſion, and as his potleſhon ceaſed by his death, 

ſuch of the rents or intereſt as were neither levied by himſelf, nor at- 
tached by his creditors during his life, and to which he had made 
up no active title, were ex neceſſitate juris conſidered, after his death, 
not as his property, ſo as to be confirmed by his executors, or affected 
by the diligence of creditors, but as in hereduate jacente of the perſon 
jaſt infeft in the lands, whoſe heir therefore might carry them upon 
making up his titles by ſervice and retour, Harc. 44. 71. But this 
doctrine has been of late diſputed by writers, who affirm, that the 
rents and intereſt unuplifted by the apparent heir himſelf, belong to 
his executors, upon this principle, 'That the heir's right to them was 
not, as had been formerly 1magined, founded on his actual poſſeſſion, 
but in conſequence of his title to poſſeſs, which aroſe to him % jure, 
without the neceſſity of any act upon his part; and that as the appa- 
rent heir himſelf was entitled to them, that right, like all other move- 
able rights, paſſed upon his death to his executors, The later deci- 
ſions upon this head run directly croſs to one another. The queſtion 
in the caſe of Nicolſon of Carnock, New Coll. i. 181. was given for the 
apparent heir's executor. By a later deciſion, New Coll. ii. 254. in the 
caſe of Hamilton of Dalziel, the heir of the anceſtor laſt infeft was 
preferred. And by the lateſt, July 24. 1765, Lo. Banff contra Foaſs, 
the court preferred the executor x. This right of poſleſſion continues 
with the apparent heir, though the anceſtor ſhould have made over 
the lands to a third party; becauſe that grant, if it be not completed 
by ſeiſin, imports only a perſonal obligation on the heir to diveſt 
himſelf: which is quite conſiſtent with his poſſeſſing the ſubject, till 
he be compelled to make up his titles, and convey to the diſponee, 
Fount. June 24. 1698, Home; July 18. 1727, Ogilvie, The privileg 
competent to apparent heirs, of bringing their anceſtor's eſtates to a 
ſale, has been already conſidered, 6. 2. 7. 12. 61.; and their right to 


ſue liferenters for an alimony, b. 2. . 9. $ 62. Their right to leaſes, 


and other ſuch ſubjects as require no ſervice, which veſts in them by 


poſſeſſion alone, is to be explained *. 577. and their right to reduce 


deathbed- 


In conſequence of this deciſion, the caſe of Hamilton of Dalziel was appealed, and the 


judgement was reverſed, April 8. 1767; ſo that the point ſeems now to be eſtabliſhed in 


ſayour of the executor of the apparent heir. 
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deathbed-deeds, d 100. The exerciſe of ſuch of thoſe privileges as 
cannot be uſed without immixing with part of the ance{tor's eſtate, 
which is attended with ſome pecuniary advantage, infers the paſſive 
title of behaviour againſt the heir, znfr. & 84. 86. &'c. - 

59. As different competitors frequently claim to be heirs to the de- 
ceaſed, it ought to be proved judicially, who has the beſt right to that 
character; and therefore, he who is truly heir, before he can have 
an active title to the eſtate which was in his anceſtor, mutt be ſerved 
and retoured heir by an inqueſt, Though all our brieves are executed 
by the intervention of juries or inqueſts, yet the brief for ſerving 
heirs has got the ſpecial name of the brief of inqueſt, as far back as 
the reign of Rb; III. c. 1. This brief proceeded either from the 
King's chancery, or from a juriſdliction having a right of chancery, 
cx. gr. a regality, while that juriſdiction ſubſiſted. It contains a eom- 
mand to the judge to whom it is directed, to try the validity of the 
claimant's title by an inqueſt ; and that inqueſt cannot proceed on the 
trial, till fifteen days after the brief is proclatmed in the manner de- 
{cribed below, d 64.; fee 1503, c. 94. The inqueſt was alſo to be 
ſummoned fifteen days before the ſervice, by Stat. Reb. Il. c. 1.4 2.; 
but by the aforeſaid act 1503, they may now be called on the ſhorteſt 
warning ; nay, they may, if preſent in the court-houſe, be compelled, 
without any ſummons, to paſs upon the inqueſt, if no diſqualification 
be objected to them. The inqueſt hath always conſiſted of an odd 
number, that an equality of voices might not make the verdict doubt- 
ful, ſometimes ſeventeen, ſometimes thirteen ; but it appears, that, by 
the later practice, the number has been fixed to fifteen, as far back as 
Craig's time, lib. 2. dizg, 17. 5 27. At firſt, it behoved all of them to 
be co-vaſlals of the ſame rank as the claimant, as every perſon was 
entitled to the judgment of his peers or equals; but in the courſe 
of time, every one poſſeſſed of 4ol. Scots yearly rent was admitted; 
and even that is not now accounted a neceſſary qualification. 

bo. No defender need be cited as a party to the ſervice of an heir, 
ſince the publication of the brief ſuperſedes the neceſſity of perſonal 
citation; yet if one having intereſt ſhall apply to the Court of Seſſion, 
praying, that no brief may iſſue without calling him as a party, war- 
rant will be directed accordingly to the director of the chancery, Fount. 
Nov. 10. 1696, Me/drum. And even after iſſuing of the brief, advo- 
cation of it will be granted on any probable ground that the compe- 
titor may plead, by the Court of Seſſion; who, after diſcuſſing the 
ſufficiency of the reaſon of advocation, remit the brief, either to the 
judge advocated from, or to delegates, generally to their own macers, 
and appoint one or two of their number to fit with them as aſſeſſors. 
But no objection offered to the inqueſt, which is not inſtantly verified, 
can bar the ſervice ; for the brief of inqueſt is not a pleadable brief, 
or a brief of plea, 1593, c. 94. and ſo cannot admit of terms to prove 
exceptions *, The inqueſt being ſct, the apparent heir produces to 
them his claim as heir, together with the brief obtained by him, and 
the executions of it; and in judging of the points of the brief, the in- 
queſt may proceed, not only on the evidence offered by the claimant, 
but on the proper knowledge of any two of themſelves; for they are 
conſidered both as judges and witneſſes, If it appear to the inqueſt, 
that the claim is proved or verified, they ſerve the claimant, i. e. they 
declare him heir to the deceaſed by a ſentence or ſervice, which muſt 
bt atteſted by the judge. 

61. The 


See Hi. Law Trait, vil. i. p. 342. and Mack. OH. p. 114. 
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Boor III. 6. The brief of ingueſt has been from the beginning a retourable 
—Y> brief; that is, it behoved the judge to return it, with the ſervice of 
hes wo the inqueſt, to the chancery ; for which reaſon, the ſervice, aiter ic 
toured, other- Was thus returned and recorded in the chancery- books, got the name 
wiſe the fer- of a retour, &. Rob. III. c. 1. 3. But it would appear by the general 
oe eon practice from the time of Robert III. to the year 1550, that the ob- 
tainer or purchaſer of the brief got the principal ſervice delivered to 
him, either by the judge or the chancery ; for many of our oldeſt fa- 
milies have at this day in their keeping the authentic ſervices of their 
anceſtors, with the ſeals of the inqueſt appended to them; and hence 
a principal or original ſervice, of a date prior to 1550, was ſuſtained, 
though there had been no evidence of any retour proceeding upon it 
to the chancery, Feb. 17. 1624, Lo. Elphing/fon. But from that time 
no ſervice has been reckoned complete, ſo as to confer an active title, 
till it be retoured, Fount. Feb. 2. 1698, Mackintoſh ; after which, the 
heir ſerved 1aay, upon application to the chancery, get an extract of it, 
or a era copia, as a voucher of his ſervice : but ſuch extract is not eſ- 
ſential to the completing of it, Jan. 1738, Buchan, Where a ſervice 
proceeded on a brief iſſuing from a regality juriſdiction, it was re- 
turned, not to the King's chancery, becauſe the brief came not from 
thence, but to the regality chancery from whence the brief iſſued, 
Dec. 8. 1631, L. Ceiſb. | 
Brief ofmort- 62. Though the brief of inqueſt ſometimes gets the name of the brief 
aucellry. of mortanceſiry, De morte anteceſſoris, Cr. lib. 2. dieg, 17. \ 25. theſe two 
were originally diftintt. By the brief of inqueſt, one is ſerved or de- 
clared heir to his anceſtor ; and though it may meet with oppofition, 
where there are different competitors for the ſucceſſion, it generally 
paſſes of courſe, and always without the citation of any ſpecial de- 
render, But a brief of mortanceſtry was purchaſed by the undoubted 
heir, even though he had been already ſerved, againſt the ſuperior of 
the lands, or againſt others who had been ſeiſed in them upon a title 
preferable to that of the heir. This laſt was therefore the ground of 
a proper action, in which it behoved the heir to cite the perſon who 
withheld the poſſeſſion from him, as a party to the ſuit, Reg. Maj. 
lib. 3. c. 28. et ſeqq. ; Q. Att. c. 52. Sce, on this head, the act 1429, 
c. 127. as it is explained by Craig, Ib. 2. dig. 7. H 24. | 
. 63. The ſervice of heirs, whether of heirs ab inteſtato, or thoſe of 
Service 0 . . 2 . . 
heirs, general proviſion, is uſually divided into general and ſpecial. A general ſer- 
and ſpecial. vice, in its moſt proper ſignification, is competent only to the heir ar 
law, and has no relation to any ſpecial ſubject; for it is not intended 
to carry any proper feudal right of lands, but merely to eſtabliſh a 
title in him who ſerves, to every heritable ſubject belonging to the 
deceaſed which requires no ſeiſin, as reverſions, ſervitudes, Sc. and to 
every perſonal right which had not been perfected by ſeiſin in favour 
of the anceſtor, as heritable bonds, diſpoſitions, tc; and conſequently 
to procuratories of reſignation and precepts of ſeiſin which had never 
been executed. A public right, though followed by ſeiſin, has no le- 
gal effects till it be confirmed by the ſuperior ; and conſequently muſt, 
as a perſonal right, be carried by a general ſervice, July 10. 1713, 
Douglas, A general ſervice carries right alſo to bonds ſecluding exe- 
cutors, which are heritable merely from the deſtination of the credi- 
tor, and to heirſhip-moveables, which, though not heritable ex ſua na- 
tura, belong, by the cuſtom of Scotland, to the heir of line. And it 
is ſo true, that a general ſervice extends to no ſubjects perfected by 
ſeiſin, that in the caſe of a right of annualrent on which ſeiſin has 
followed, the heir cannot, by a general ſervice, carry even the per- 
| ſona] 
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ſonal obligation contained in the right, ſo as to be the ground of di- Tir. VIII. 


ligence againſt the debtor's perſon and moveable eſtate, Jan. 1729, 
Lo. Halkerton, cited in Dict. ii. Pp. 371. It is indeed competent to the 
heir ſerved in general, to adjudge on the perſonal obligation in the 
heritable bond, by which the ſum will be the better ſecured, and the 
intereſt accumulated; but when the heir comes to demand payment, 
the debtor has this good defence, That the heir's right to the debt is 
barely perſonal; and therefore that he cannot effectually renounce it 
upon payment, till he has eſtabliſhed a feudal right to it in himſelf. 
A ſpecial ſervice is, on the contrary, calculated for perfecting the heir's 
title to ſpecial ſubjects in which the anceſtor died veſt and ſeiſed. 
Where one deviſes his land-eſtate, or a certain part of it, to himſelf 
and his heirs-male, without completing the right by ſeiſin, the heir- 
male may poſſibly not be the entailer's heir-general ; notwithſtanding 
which, he mult, on the entailer's death, ſerve heir in general to him, 
becauſe the ſubject to which he is to complete a title was not veſted 
in the anceſtor by ſeiſin. Some lawyers have therefore diſtinguiſhed 
between a general ſervice, and a ſervice in general, St. An/. v. Bond 


heritable. Where one is ſerved heir-general, or heir of line, they call 


it a general ſervice ; but by a ſervice in general, they underſtand that 
which carries to an heir of entail or proviſion the right of a ſpecial 
fubject, which either requires no ſeifin, or upon which none has pro- 
ceeded. This diſtinction of names is however but little obſerved in 
practice. ; 

64. Where a general ſervice is intended, the brief may, at the op- 


To whom the 


tion of the purchaſer, be directed to any judge-ordinary, even to one yi oc, 


who neither had juriſdiction over the anceſtor, nor has over the heir, 
March 6. 1630, L. Coſtieben; and it muſt be proclaimed or publiſhed 
at the head borough of that juriſdiction where the heir is to be ſer- 
ved: but brieves, in order to ſerve to a ſpecial ſubject, muſt be di- 
rected, either to the ſheriff of the county where the ſubject lies, with 
the exception of the ſtewartry of Kirkcudbright, which is ſet forth in 
1587, c. 60.; or to the bailies of the borough, if it be a burgage-tene- 
ment; or to the macers of the Court of Seſſion, as ſheriffs in that part, 
by the ſpecial warrant of that court, which 1s granted of courſe upon 
the application of the heir, And this laſt courſe is generally purſued, 
either where the lands lie in different counties, or where the heir to 
be ſerved repreſents a conſiderable family. The proclamation of this 
brief muſt, in all caſes, be made at the head borough of the juriſdic- 
tion where the lands lie. 


65. So long as the feudal inveſtiture was comprehended in one Formerly 
writing, there could not poſſibly be an imperfect perſonal right of biens vere 


lands, becauſe the proper feudal right was completed at once by a 


neceſſary on- 


ſingle act, b. 2. f. 3. $ 17. and conſequently the points or heads of the fervices, now 


brief into which it was the inqueſt's buſineſs to inquire, were entirely '* 
adapted to a ſpecial ſervice, And even long after ſeiſins were in ay 
to he granted in writings diſtin from the charters or diſpoſitions, 
and of dates perhaps long poſterior to them, it would appear that no 
brieves of inqueſt paſſed, unleſs where the deceaſed died ſeiſed in 
heritable ſubjects. There is ſtill extant, in the charter-cheſt of the 
family of Stirling of Keir, a decree of the ſheriff of Dumbarton, dated 
November 29. 1532, whereby the ſheriff cognoſces a perſon to be next 
heir of the deceaſed, withour an inqueſt, in purſuance of the King's 
letter directed to him, proceeding on the heir's complaint, that he could 
not purchaſe a brief, in regard his anceſtor had alienated all his he- 
ritage, and ſo was diſſeiſed when he died. Soon after this, brieves 
Vol. II. 78 ZI were 


| —Y> new form. of a brief, that migh: t be adapted to that kind of ſervice, the 
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Book III. were allowed in order to general ſervices ; bur, in place of ſettling a 


old form or ſtyle continued without alteration, even where a general 

ſervic? was intended; ſo that it is the nature of the claim offered by | 

the heir to the inqueſt in conſequence of the brief, which alone makes 

the difference between the two ſervices. If the heir claim to be ſerved 

in ſpecial to certain ſabjects in which his anceſtor died lait veſt, the 

inqueſt mult anſwer the whole heads of the brief; but if he want a 

general ſervice, their inquiry is confined to the heads proper to that 

kind of ſervice, without regard to the condition of any particular 

lands, becauſe a general ſervice conveys no proper right to lands. 

Heads of the 66. The brief of inqueſt contains ſeven diſtin heads; into the 
brief tobe two firſt of which the inqueſt in a general ſervice only inquire, vis. 
19.5 poo Whether the deceaſed died at the faith of the King ? and, Whether 
rice. the claimant be his next and lawful heir? -The death of the anceſtor 
is generally ſo notorious that it requires no particular proof, If he 

died in foreign parts, it muſt be vouched by the declarations or teſti- 

monics of the magiſtrates, or other perſons of character reſiding where 

he died, Ir muſt alſo be proved, that the anceſtor died at the faith of 

the King; for if he died a rebel, his eſtate, which by his rebellion is 

forfeited to the crown, cannot be taken by his heir, This fac is pre- 

ſumed, unleſs the contrary be proved; and it cannot be traverſed by 

a proof that the deceaſed died rebel at the horn on a civil debt, or 

on being convicted of any crime other than treafon ; ſee Nov. 21. 1626, 

Seton ; for nothing leſs than actual rebellion can be oppoſed to one's 

dying at the King's faith and peace. —As to the ſecond head of the 

brief, That the claimant 1s next and lawful heir to the deceaſed, his 
Icgitimacy is preſumed, unleſs evidence be brought, that either him- 

ſelf, or ſome of thoſe through whom he claims, are reputed | baſtards, 

As for his propinquity, the degrees by which it is connected ought 

to be ſpecified in his claim; and if an inqueſt thould ſerve one, with- 

out particularly ſpecifying every link in the chain of propinquity, it 

is a good ground for ſetting aſide the ſervice, S!, b. 3. f. 5. F 35.3 July 

* 22. 1629, E. Cafſilis. When any degree of propinquity is proved, it is 
preſumed to he the neareſt, unleſs a nearer be either proved, or noto- 

riouſly known; for it reſolves into this negative, That there 1s no 

nearer degree, which, like all other negatives, proves itſelf. And even 

the remoteſt degree ſupports the ſervice, and excludes the crown's 

Tight as ultimus heres n. Where the propinquity is recent, it may be 

proved by witneſſes ſwearing that the claimant was reputed to ſtand in 

ſuch a degree of propinquity to the deceaſed ; but when it runs far- 

ther back than the memory of man, it would be dangerous to reſt the 

proof on the uncertain evidence of common report ; and therefore the 

fat ought to be vouched by retours, marriage-contracts, or other 

proper writings, which will be ſuſtained as proof, though the ey ſhould 

be granted, not by any of the intermediate fiars themſelves, but by 
ſtrangers, St. ö. 3. f. 5. \ 35. Hitherto of general ſervices. The 
remaining heads of the brief are adapted to ſpecial ſervices, and ought 

all of them to be inſerted in the ſervice, for behoof of the crown, or 

other ſuperior, 

Headsina 67. The claimant in a ſpecial ſervice muſt prove, upon the above- 
ſpecial ſer- mentioned firſt head of the brief, not only that the anceſtor is dead, 
Vice. but that he died ſeiſed in the lands ſpecified in the claim ; which is 
uſually proved by the anceſtor's charter and ſeiſin, or by conſecutive 


ſeiſins, having a courſe of forty years, even without the production of 
the 


The law appears to have been otherwiſe formerly, Fount. i. 82. 
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the relative charters : and it is preſumed, that he continued ſeiſed till Tr. VIII. 
his death, if it do not appear to the inqueſt that he was diveſted,— n 
The claimant muſt alſo prove the preciſe time of the anceſtor's death, 
When he died; which ſerves to thew how long the lands have been 
in nonentry.—The third head of the brief is, Of whom the fee of the 
lands is holden in capite, or who is the immediate ſuperior of them? 
which is vouched by the anceſtor's infeftment.— The fourth head, By 
what tenure the fee is held? is likewiſe proved by that infeftment : 
and this is neceſſary to be known, becauſe in different hoidings the 
caſualties of ſuperiority are different. Before the ſtatute for taking 
away tenures by ward, the tenure was, in dubio, preſumed to be ward, 
as the moſt proper holding; but now, when any doubt ariſes from 
the words of the inveſtiture, it is preſumed blench if the lands hold 
of the crown, and feu if of a ſubject- ſuperior.— The fifth head of the 
brief, What is the extent of the lands, both old and new ? ſerves to 
aſcertain the rate of the ſuperior's caſualties of nonentry and relief? 
becauſe theſe are, in particular events, adjuſted by the retoured duties, 
or the new extent: and perhaps the old extent of the lands was in- 
ſerted in the brief, that the proportion of public ſubſidies payable 
forth of them might be known, which till the year 1649 was regulat- 
ed by that ex:ent. Now that nonentry-duties payable out of the lands 
which formerly held ward of the crown, are, by the act aboliſhing 
ward-holding, proportioned according to the valued rent of our lands, 
which was begun to be ſettled in the foreſaid year 1649, that valuation 
muſt alſo be expreſſed in the retours of ſuch lands. This head of the 
brief is uſually proved by the former retour ; and where there is no 
retour, the nonentry is fixed by the rule of exchequer in 1732, for- 
merly recited, b. 2.7. 5. Y 3- The ceſs- books of the county are ſuffi- 
cient evidence of the valued rent or new valuation of the lands.—The 
fixth head is, Whether the uſer of the brief be of lawful age? This 
was neceſſary to be known in tenures by ward, becauſe no ward ſupe- 
rior could be compelled, without a diſpenſation in the charter for that 
purpoſe, to receive an heir as his vaſſal, while he was minor, as being 
incapable of military ſervice ; but ſince the aboliſhing of that feudal 
tenure, this head of the brief muſt be anſwered in the affirmative 
by the inqueſt, by whatever other tenure the lands may be held, 
or whatever the age of the claimant may be.—By the ſeventh or laſt 
head of the brief, the inqueſt is directed to examine, In whoſe hands 
the fee is now, and has been, ſince the death of the anceſtor ? that is, 
who they are that have enjoyed the lands during that time, and under 
what title, whether they have been poſſeſſed by the immediate ſupe- 
rior on account of nonentry, or by the next higheſt ſuperior through 
the immediate ſuperior's forfeiture of his caſualties, or by a tercer or 
liferenter ? in which laſt caſe nonentry is excluded, vid. ſupr. b. 2. 
t. 5. § 44. though it can be no bar to the entry of the heir. But 
the inquelt ſeldom anſwers this point of the brief, farther than as it 
concerns him in whole hands the fee is veſted at the time of the ſer- 
vice, St. b. 3. f. 5. 49. | ' 

68. By our old law, the entry of all heirs was ſimple, whether they Entry ef the 
entered by a general or a ſpecial ſervice, under the exceptions men- nets. ane: 
tioned ſupr. F 51. ; ſo that the heir ſubjected himſelf univerſally, by FE: 
his entry, to all the debts of his anceſtor, though no ſubjet ſhould 
have been carried by the ſervice. But we have now borrowed from the 
Roman law, J. 22. F 2, 3, 4. C. De jure delib. an expedient, by which 
an heir, who is doubtful whether his anceſtor's eſtate be ſufficient for 
latisfying his debts, may enter upon inventory, cum beneficto inventarii, 

i | without 
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Boo III. without the riſk of ſubjecting himſelf to the debts, farther than the 
value of the eſtate amounts to, 1695, c. 24 *®. In order to give the 
heir this benefit, the ſtatute requires that he exhibit upon oath, within 
the annus deltberandi, a full inventory of all the heritable rights to 
which he may ſucceed, which is to be given to the clerk of the hire 
where the lands lie; and, if there be no heritige requiring ſeiſin, to 
the clerk of che ſhire where the anceſtor died. This inventory is to be 
ſigned by the heir, the judge, and the clerk of court, and regiſtered 
in the county-books within year and day from the death of the an- 
ceſtor ; and within forty days after expiration of the year, the extract 
mult be recorded in the books of ſeſſion, in the ſpecial regiſter ap- 
pointed for that purpoſe. If theſe forms be not obſerved, or if the 
heir have immixed with any part of the heritage before giving up the 
inventory, otherwiſe than for cuſtody or preſervation ; or if he omit 
any ſubject out of the principal inventory, or at leaſt not add it with- 
in forty days after his knowledge of it, he is declared liable in /olzdum : 
and thoſe eiks or additions muſt be made and recorded in the ſame 
manner as the principal inventory, The act does not require the. heir 
to ſerve within the year: if the inventory be given up and regiſtered 
within that time, he may complete his titles by ſervice quandocunque, 
Fount, Feb. 11. 1708, Mackay. | 
3 ofthe 69. An heir cum beneficto, if no creditor oppoſe it, may get the value 
tory. Of the inventory judicially aſcertained, and thereupon fell the ſub- 
He is a tra. Jes voluntarily, and apply the price, fo far as it will go, to the ſeve- 
ice for the ral creditors as they apply to him, primo venienti, provided he do it 
creditors without colluſion, or partial favour or prejudice towards any of them, 
June 1733, Veith. But after the heir is interpelled by citation, at the 
inſtance of any one creditor, he mult call them all into the field by 
an action of multiple-poinding, that the price may be divided among 
them; not pari paſſu, as is directed by Act of ſederunt, Feb. 28. 1662, 
in the caſe of creditors upon executry, but according to the priority 
of their ſeveral diligences affecting the ſubject, Kames, 49. A decree, 
however, obtained by one creditor in general terms, ſuſtaining his 
claim, and finding the heir liable to the extent of the inventory, 
without condemning him in payment of the particular ſum acclaim- 
ed, gives to ſuch creditor no preference over the others, while the ſub- 
ject continues in medio, Home, 104, Ne 2 
Creditors 70. By the firſt principles of equity, heirs are entitled to no part of 
ar! 90" IE their anceſtor's eſtate, till full ſatisfaction be made to all the credi- 
tion of the in- tors, Who have a natural right to make the molt of their debtor's 
ventory by eſtate towards their own payment; and it is obvious, both from the 
witneſſes. rubric and the tenor of the aforeſaid act 1695, that that ſtatute, 
which was calculated for obviating the frauds of apparent heirs, can- 
not be ſo interpreted as to overthrow this rule of equity; and that 
the ſpecial clauſe, introducing the privilege of inventory, was deſign- 
ed merely to ſave the heir from an univerſal repreſentation, No cre- 
ditor, therefore, whoſe right is perfected by ſeiſin, or made real on 
the anceſtor's eſtate by adjudication, if he be not ſatisfied with the 
value of the inventory as eſtimated by witneſſes, is bound to 'a-- 
quieſce in it, ſince no more than the preſumed value can ariſe from 
that manner of eſtimation ; but he may, by analogy with 1681, c. 17. 
while the eſtate is yet unſold, inſiſt that it may be put up to public 
ſale, which is the only way of diſcovering its true value, July 12. 
1738, Heirs of L. Glenkindy, ſince an eſtate muſt be always worth what 
can 


by See Fount. i. 3. 


8 


| — — med. ——— —  __—__O__H— ͤ— 
| — — — | 7 —— — p - — — — 
— —— à&Z—— —— c p P —— : 
22 — ——Ü—— ws — 228. 8 
—— SY ———— CL II USED ESA 
——— — 


OO ꝙc Hp —ñ— —— — 


—ñ—Uäÿ— -. 2. 4 Av DESS 


Of Succeſſion in Heritable Rights. 


623 


can be got for it *, Hence it appears, that an heir who enters by TI r. VIII. 


inventory is indeed a truſtee for the creditors. Upon this ground, if 
he enter into the poſſeſſion of his anceſtor's eſtate, without having 
firſt got a judicial value put on it, he is liable for the value, not bare- 
ly as it ſtood at the time that the lands were given up in inventory, 
but as it has been fince raiſed by their improvement, July 6. 1727, 
Aikenhead ; and in like manner, an heir cum beneficio was decreed to 
communicate to all the other creditors the eaſes which he had got in 
tranſacting any debt due by the deceaſed with one particular credi- 
tor, Kames, 65. | 


71. One may enter heir to heritable ſubjects in which the anceſtor Entry upoa 
died ſeiſed, not only by the legal method of ſpecial ſervice, but alſo Precept of 


by private conſent; for 1t happens frequently in lands holden of a 
ſubject-ſuperior, that upon the vaſſal's death, his heir, in place of 
being ſerved by an inqueſt, obtains a precept of ſeiſin from the ſupe- 
rior, called of Clare conſtat, from the firſt words of its narrative, in 
which the ſuperior acknowledges, that the obtainer of the precept is 
next lawful heir to him who died laſt veſt and ſeiſed in the particular 
jands therein ſpecified, holden of himſelf the granter, and therefore 
commands his bailie to infeft him in them, The heir, by taking 
ſeifin on this precept, becomes paſſius liable to all the debts of his an- 
ceſtor ; and, on the other hand, acquires an active title, as to the 
ſubject contained in the precept, in queſtions with the ſuperior, who 
has thus acknowledged his right, or with the ſuperior's heirs, who 
are bound to fulfil his deeds, Ir is alſo a title of preſcription ; ſo that 
the heir, if he has poſſeſſed the ſubject for forty years, is ſecure a- 
gainſt all challenge, But it gives him no active title as to any other 
ſubject which might have belonged to the deceaſed : and the right 
that he acquires to the ſpecial ſubject in the precept is by no means a 
ſecure one; for the true heir may ſet aſide that right, and obtain 
himſelf: regularly ſerved, at any time within the years of preſcrip- 
tion; whereas had his party been entered by a proper ſervice, that 
ſervice/could not thave been brought under challenge, even by the 
true heir, after twenty years. If we were to judge by principles, that 
anomalous manner of entry ought, by the genius of our law, to have 
conferred no active title whatſoever ; for it is not any private autho- 
rity, but the law alone, that can declare the right of any claimant to 
the charaQer of heir. | 

72. Though a ſuperior's bailie muſt have as little authority to de- 
clare an heir as the ſuperior himſelf, yet in royal boroughs, and in 
ſeveral boroughs of regality, the bailies have, by inveterate cuſtom, 
cognoſced and entered perſons as heirs in tenements within borough, 
by haſp and ſtaple, without the intervention of an inqueſt, in the 
following form. The bailie of the borough, with the common clerk, 
being met at the tenement, the claimant repreſents, that his anceſtor 
died ſeiſed in it, and that he himſelf is his next lawful heir, which 
he offers to prove by witneſles, and therefore requires the bailie to in- 
feft him. If the witneſſes ſwear to the claimant's propinquity, the 
bailie cognoſces or declares him heir upon that evidence; and, in 
conſequence thereof, ordains him to take hold of the haſp and ſtaple 
of the door, which is the ſymbol uſed in tenements within borough, 


and to enter the houſe, and bolt the door. The heir, after he comes 


out, takes inſtruments in the hands of the common clerk, as notary ; 

and this inſtrument of ſeiſin, when extended, muſt be recorded in 

ag See Kames, Rem. Dec. 7. See likewiſe Dif. vol. i. P. 363. ; Kill. p. 239. and Rem. 
ec, þ+ I 5 
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Boox III. the borough-regiſter, 1681, c. 11. and completes the entry. All theſe 
ſeiſins muſt, in conſequence of 1567, c. 27. be given by the bailie of 
the borough, and extended by the borough-clerk. This kind of en- 
try has the ſame nature and effects as that by precept of clare con- 

at : but though it be the moſt uſual method of entry in burgage- 
lands, bailies ſometimes alſo enter burgeſſes heirs by precept of clare 
conſlat, Gilm. 5 1.—— lt was uſual for heirs, where they apprebended 
danger from their entering, to grant bond to a truſtee, amounting to 
the full value of the eſtate, in order that adjudication might be de- 
duced upor. it againſt themſelves as charged to enter in ſpecial to 
their anceſtors, the conveyance of which adjudication in favour of 
the heir gave him an active title to the eſtate adjudged “ How far it 
ſubjects him to a paſſive title, will ſoon appear. —— It has been ex- 
plained, /upr. b. 2. f. 12. 12. ef. ſcg. in what caſes charges given by 
creditors to apparent heirs to enter, ſtand in the place of an actual 
entry, fo as to ſuppart the creditor's diligence. | 

A ſervice to 73. A ſervice as heir to one who was not at his death in the right 

je who at Of the ſubject intended to be carried, is improper and ineffectual: a 

not in the full ſettlement therefore, or diſpoſition, in which the granter does not firſt 

right of the inſtitute himſelf, but makes over the ſubject from himſelf to his ſon, 

_— * whom failing, to a ſtranger, can be no foundation for a ſervice by the 

. ſubſtitute as heir of proviſion to the granter: for though the feudal 

er right, or the fee of the eſtate, remained with the granter, notwith- 

proviſion is ſtanding the diſpoſition; yet the perſonal right of the ſuhject, which 
veſted with- 1g the only thing conveyed by the diſpoſition, did not continue in the 

out ſervice. a k 

- granter, and ſo cannot be carried by a ſervice as heir to him, arg. 
Falc. i. June 5. 1745, Mercer; the ſiibſtitute muſt make up titles to 
fach a right by a ſervice as heir of proviſion, not to the granter, but 
to the firſt inſtitute, who ſtood in the perſonal right ot the ſubject. 
Where a father is bound by a marriage-contract to provide a ſum to the 
heir of the marriage, the heir may, in the character of creditor, with- 
out the neceſſity of a ſervice, ſue the father for ſecuring it to him in 
the terms of his obligation, Feb. 13. 1677, Fraſer; and if the father 
has granted any deeds inconſiſtent with, or contrary to the ſtipulations 
in the marriage- contract, the heir may bring thoſe deeds under chal- 
lenge, in an action either againſt him or his repreſentatives, New Coll. ii. 
202, ; and he may ſue them for payment, if the father has not, in 
terms of his obligation, ſecured the ſum ſpecitied in the contract ro 
him. But it is unneceſſary, and indeed would be incongruous, for 
him to ſerve to the father as heir of proviſion, in order to carry the 
ſather's obligation; for he is creditor, not heir, in that obligation; and 
if this jus credit; is veſted in the heir of the marriage without ſervice, 
he muſt, in like manner, tranſmit it to his heirs or ſingular ſucceſſors, 
though they ſhould not be ſerved, Feb. 3. 1732, Campbell, obſerved in 
Dick. ii. P. 279. 3 New Coll, ii. 255. But if the father has actually ful- 
filled his obligation, by lending out the ſum, and ſecuring it in the 
terms of the contract, the right of credit that was in the heir of the 
marriage is converted into a ſpecific proviſion actually ſecured to him, 
to which he may ſucceed, and which therefore cannot be taken up 
without a ſervice. A ſubſtitute who is named in a bond immediately 
after the creditor, has full right to ſue for payment, without the ne- 
ceſſity of a ſervice for proving the creditor's death, Feb. 4. 1680, Ro- 
bertſon ; and this holds even in an heritable bond, provided it has not 
been perfected by ſeiſin: but if the nominatim ſubſtitute be only called 
in the ſecond place, a ſervice is neceſſary, for proving, that all the heirs 

called 


* See as to this method of making up titles, and the effect of it, New Coll. 11 22. 
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Of Succeſſion in Heritable Rights. 


called before him have failed, St. 6. 3. f. 5. F6. As bonds taken to 
the creditor and his heirs indefinitely, deſcend to executors, the title 
to them muſt be made up, upon the death of the creditor, not by ſer- 
vice, but confirmation, which 1s the form of conveyance proper to 
executry ; but if a bond be taken, either to heirs ſecluding executors, 
or to a ſpecial order of heirs, ex. gr. to heirs-male, which implies an 
excluſion of executors, it cannot be carried but by ſervice. No right 
clothed with infeftment can, in any caſe, be tranſmitted to ſubſtitutes 
without a ſervice. | 

A ſervice which has proceeded upon a claim as next and lawful 
heir to the deceaſed, carries all the ſubjects deſcendible to the heir of 
line which have not been hmited by any entail. But this rule fails 
in ſubjects not left by the deceaſed to the diſpoſition of law, but de- 
viſed hy him to a certain order of heirs, even though the claimant 
ſhould, by the failure of the prior members of entail, happen to be 
alſo heir of proviſion at the time of the ſervice. Put the caſe, that an 
eſtate was entatled by the deceaſed to A; whom failing, to B; whom 
failing, to the heirs of line; a ſervice by the heir of line ſimply qua 
{uch, can carry no right to the eſtate which was firſt provided to A 
and B, though, by their failure, the ſucceſſion has devolved on him 
before the ſervice, The reaſon is, he is not entitled to the ſubject as 
heir of line, but as ſubſtitute in a proviſion to ſpecial heirs : he ought 
therefore to have claimed as heir of proviſion. The ſervice, being a 
ſentence, ought to be reſtricted to the claim offered to the inqueſt, 
and the evidence brought by the heir in ſupport of it. But a proof 
that the claimant is truly the heir of line, is no evidence that the 
prior ſubſtitutes have failed, which however is eſſentially neceſſary in 
2 ſervice by an heir · ſubſtitute, July 21, 1738, Edgar. It ſeems to be 
a conſequence of this doctrine, that in all ſervices as heir of tailzie or 
proviſion, the claim and retour ought not only to deſcribe the claimant 
barely by the character of heir of tailzie and proviſion, but to ex- 
preſs the ſpecial deed under which he claims, and the ſpecial lands to 
the ſucceſſion of which he is entitled by that deed, and that all the 
heirs called before him are extinct. Yet this is not preciſely neceſſary 
for ſupporting thoſe ſervices. Though a retour be conſidered as a de- 
cree proceeding on the verdict of an inqueſt, there is no neceſſity that 
every decree ſhould expreſs the evidence on which it is founded: it is 
enough if it be laid before the judge before he paſſes ſentence. This 
the law preſumes to be done in ſervices, and in fact is never omitted; 
which has probably been the reaſon of the almoſt conſtant practice 
obſerved till the beginning of this century, as appears from a ſearch 
into the chancery-records, that all ſervices as heirs of proviſion paſſed 
in general terms, without any ſuch reference in the retour; all 
which have nevertheleſs been uniformly ſuſtained, New Coll. i. go.; 
ibid. ii. 114. 

75. A general ſervice cannot include under it a ſpecial; becauſe it 
has no relation to any ſpecial ſubject, unleſs where an heir of provi- 
fion is ſerved in general; and even then it carries only that claſs of 
rights upon which ſeiſin has not proceeded. . But a ſpecial ſervice ne- 
ceſſarily implies in it a general one of the ſame kind and character. 
Thus a ſervice as heir of line in ſpecial to a particular eſtate, includes 
a general ſervice as heir of line to the ſame anceſtor; and, of conſe- 
quence, carries all perſonal rights deſcendible to the heirs of line; 
and, vice verſa, ſubjects the heir to all the burdens to which he 
would have been liable, had he been ſerved heir-general of line, 
Dirl. 323. Thus alſo a ſervice as heir-male in ſpecial, carries _—_ 
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Boos III. anceſtor's perſonal rights provided to the heir- male; for if the in- 
oily ing queit's returning an anſwer af/irmative to the two firſt heads of the 
rief by themſelves, velts all thoſe perſonal rights in the heir, the 
inqueſt's anſwering them with the other five heads muſt have the 
ſame cHect. Where therefore the heads neceſſary to be proved in a 
general ſervice have been already fixed and proved in the ſpecial, 
there can be no occaſion for having them again tried by another in- 

ueſt. | 
"abun © "I 76. It is a good objection againſt a ſervice, That there is a poſſi- 
Cree heir. bility of a nearer heir in utero ; for qui in utero eft, pro jam nato habetur, 
though it be quotzes de ejus commodo queritur, I, 7. De ſtat. hom. and therefore no 
1 ſervice can proceed, upon brieves purchaſed by a collateral heir to a 
may after- perſon deceaſed who has left a widow ſuſpected to be with child, 
wards exiſt. While there is hope of her delivery. But where no nearer heir is 


Certain ſub- 
jects and 
rights are 
eſtabliſned 
in the heir 
without a 
ſervice. 


either born or begotten at the time of the ſervice, the heir who is 
then next in blood to the deceaſed, is admitted to ſerve, though it 
be poſſible that a nearer heir may afterwards exiſt. This is uncon- 
troverted in the ſucceſſion ab intgſtato; for we have already ſeen, that 
where there is no deſtination, the father ſucceeds, upon the failure of 
ſons, brothers, and ſiſters, ſupr. Fg. Now if the father could not 
ſerve heir, while there is a nearer heir in ſpe, he could not be ſaid to ſuc- 
ceed; becauſe, ſo long as he is alive, there is a poſſibility that he may 
have children who would exclude himſelf from the ſucceſſion of the 
deceaſed. Becauſe this and all other rules relative to ſucceſſion are 


founded in the will of the deceaſed, either actual or preſumed, there- 


fore in tailzied ſucceſſion alſo, the ſervice of the next heir at the 
time, cannot be ſuſpended upon the hope that a nearer may exiſt, 
unleſs it ſhould evidently appear, from the tenor of the entail, or 


other ſpecial circumſtances, that the deceaſed intended the contrary, 


Fount. Jan. 2. 1708, Mackenzie, But in this laſt caſe, the heir ſerved 
is, in virtue of a fideicommiſs implied in the entail, conſidered as a 
fiduciary heir, who muſt, on the exiſtence of a nearer, diveſt himſelf 
in his favour, Fount. Dec. 13. 1709, Mackenzie; New Coll. i. 204, Whe- 
ther a bona fide purchaſer from an heir ſo ſerved be ſecure, in a com- 
petition with a nearer heir upon his exiſtence, is a queſtion which 
ſeems not to have been yet decided upon the abſtract point of law *. 
77. The right of ſundry ſubjects is eſtabliſhed in the heir without 
a ſervice, Firſt, Neither titles of honour, nor offices of the higheſt 
dignity, require ſervice ; for they deſcend jure ſanguinis to the heir li- 
mited 


* This point was determined, in the caſe Markinnon contra Sir James Macdonald. 
The eſtate of Mackinnon ſtood deviſed to John Mackinnon younger, and the heirs-male of 
his body; whom failing, to any other ſon or ſons of John Mackinnon elder, (father of John 
the younger), according to their ſeniorities; whom failling, to John Mackinnon, leſſee of 
Miſſiniſn, and the heirs male of his body, &c.—John Mackinnon younger having died with- 
out male iſſue, and John Mackinnon elder having no other male iſſue at the time, Mackin- 
non of Miſſiniſh was ſerved heir- male and of proviſion to John the younger, took poſſeſſion, 
and ſold part of the eſtate to Sir James Macdonald. —John Mackinnon elder having after- 
wards had ſons, the guardians of Charles the eldeſt brought an action againſt Mackinnon of 
Miſhniſh, for ſetting aſide his retour and infeftment, and to have it declared, that their 
ward had right to the eſtate in virtue of the ſaid ſettlement.—The court found,“ That 
« Miſliniſh's right reſolved and fell, upon the purſuer's birth; and therefore that it was com- 
tc petent for the purſuer, by ſervice to his predeceſſors, to enter to the poſſeſſion as effec- 
ce tually, as if Miſſiniſn had never been ſerved heir to Mackinnon the younger.” ——Charles 
Mackinnon having accordingly been ſerved heir to John Mackinnon younger, brought two 
actions for ſetting aſide the ſale by Miſſiniſn to Sir James Macdonald; the rt on this ground, 
That the ſale was made by Miſſiniſn under a reſolvable and defeaſible title; the ſecond on 
this ground, That the ſervice of Miſſiniſn was illegal and erroneous while John Mackinnon 
elder was alive; and that therefore the ſale was null, as made a non habente poteſlatem. 


The court ſuſtained the defences, and aſſoilzied, Feb. 27. 1765; and the judgment was af- 
firmed upon appeal, Feb. 25. 1771. 
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mited in the grant. 2%, In heirſhip-moveables, poſſeſſion is a com- 
plete title without ſervice; but if the heir die without attaining poſ- 
ſeſſion, theſe moveables do not deſcend to that heir's executor, but 
paſs to the heir of the firſt deceaſed, 34/y, An heir is, by his right 
of apparency, entitled, after his anceſtor's death, to tacks, penſions, 
and ſuch other heritable ſubjects which had belonged to him, as have 
a tract of future time, not only to the effect of recovering or conti- 
nuing his anceſtor's poſſeſſion, but alſo with reſpect to the right to 
the tack itſelf, which the law deems to be in the heir, without the 
neceſſity of a ſervice, June 17. 1671, Boyd; for in all caſes where the 
right of the deceaſed was temporary, running out by a certain courſe 
of time, that courſe is not ſtopped, though the heir ſhould not be en- 
tered heir to the deceaſed, St. b. 3. J. 5. $6. And this holds, in fo 
much that a creditor adjudging the right to a tack that belonged to 
his debtor, from the debtor's heir, needed not charge the heir to en- 
ter in ſpecial, June 19. 1635, Rule, It obtained indeed by the more 
ancient practice, that though the apparent heir could enjoy the tack, 
he could not aſſign it; becauſe a tack is an heritable ſubject, which 
remains in hereditate jacente, as much as a land-eſtate, till the entry of 
an heir, Feb. 14. 1623, Rattray : but by the lateſt deciſions, the ap- 
parent heir is, in the judgment of law, full proprietor of his ance- 
ſtor's tacks, in which character he may, by voluntary aſſignation, 
make them over to another, Feb. 16. 1739, Campbell, cited in Dict. ii. 
p. 366. An apparent heir of a tackſman, even where the anceſtor was 
not at his death in the poſſeſſion, may inſiſt in an action of removing 
againſt ſuch tenants of the lands contained in the tack, as derive no 
right from that anceſtor; and if any tenant ſhall found his poſſeſſion 
upon an aſſignation from him, the heir has a good title ro ſet aſide 
ſuch aſſignation upon any legal ground, without the neceſſity of a 
ſervice, Tinw. June 28. 1754, Scot. 4thly, A rght of reverſion is ſaid 
by Stair to require no ſervice, 6. 3. f. 5. F 6. But it has been already 
remarked, 6. 2. 7. 8. F 21. that the apparent heir of a reverſer cannot 
take ſo much as the firſt ſtep that is neceſſary for making good his 
reverſion, viz. his uſing an order of redemption, till he be entered. 
Laſfily, The fee of a land- eſtate cannot be eſtabliſhed without a ſervice, 
even in one who is nommatim ſubſtituted in an entail : for though, in 
bonds, a perſon named immediately after the creditor, 1s not under a 
neceſſity to confirm, /upr. F 73.3 yet in land- rights ſuch nominatim 
ſubſlitute cannot be veſted in the fee zp/o jure, but muſt firſt be ſer- 
ved; becauſe property of lands once veſted, cannot be tranſmitted 
but by writing ; the rule which obtains in ſome other countries, 
Mortuus ſuſit vivum, being quite repugnant to the genius of our law. 
And this holds in the ſubſtitution, not only of proper feudal rights 
completed by ſeiſin, bur of perſonal rights of land; for a general ſer- 
vice is as neceſſary to eſtabliſh a title to the laſt, as a ſpecial ſervice to 
the firſt, New Coll. ii. 23. G 114. 
78. A general ſervice carries to che heir the complete right of all 
the heritable ſubjects on which the anceſtor had not taken ſeiſin, 
though he has not eſtabliſhed a right to them in his own perſon by 
ſeiſin: for ſeeing all perſonal rights are ex ſua natura tranſmiſſible in- 
ter wives, by the owner to the grantee, by fimple aſſignation without 


ſeiſin, they mult alſo be effectually tranſmitted from the deceaſed to f 


his heir by a ſervice, which is the legal method of conveyance from 
the dead to the living. From hence it follows, that if the heir thus 
ſerved ſhould die before he had infeft himſelf on theſe rights, his 
heir, if he wants to carry them, muſt ſerve heir to the laſt deceaſed, 
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Book III. becauſe they were laſt veſted in him. But a ſpecial ſervice to ſub- 
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jects on which ſeiſin had followed, evaniſhes, if the heir ſhall die be- 
fore completing his ſervice by ſeifin ; becauſe the proper feudal right, 
which was in the anceſtor, cannot be carried out of his heredttas ja- 
cens to the heir, but by ſeiſin; and therefore the next heir mult ſerve 
in theſe ſubjects, not to the laſt deceaſed, whoſe ſervice became void 
by his death, in ſo far as it was ſpecial, but to the firſt deccaſed, in 
whoſe heredias jacens the feudal right {till continued. 

79. Where the lands hold of the crown, the heir ſerved in ſpecial 
applies to the chancery for iſſuing a precept, which is granted of 
courſe, for infefting him in the lands to which he is ſerved ; which, 
when the.lands do not hold burgage, can be directed to no other than 
the ſheriff of the county, who is charged with the care of the crown's 
caſualties, and who is required by the precept to take ſecurity from 
the heir for the payment of them, before he be infeft “. If the ſhe- 
riff ſhall refuſe to give ſeiſin on the precept, a new precept will, up- 
on application to the court of ſeſſion, be directed to another as ſheriff 
in that part, Af of /ederunt, Feb. 15. 1678. The ſheriff who thus gives 
ſeiſin, was by our old cuſtoms entitled to a ſeiſin- ox as his fee; but 
this perquiſite is now generally paid in a ſum of money, more or leſs, 
according to the value of the lands, The vaſlals of church-lands who 
hold of the crown, as coming in place of the biſhop, in conſequence 
of 1690, c. 29. are exempted from paying this fee, where the valua- 
tion of their lands does not exceed L. 200 Scots, 1690, c. 32. If a 
ſubject- ſuperior refuſed to infeft the heir upon his ſervice, three con- 
ſecutive precepts iſſued by the former practice from the chancery, 
commanding the ſuperior in different ſtyles, and under different cer- 
tifications, to infeft him, in the ſame manner and form as an appriſer 
or adjudger might have done: as to which, ſee Hop. Min. Pr. F 133, 


ut ſeqg.; and if he till refuſed, a precept iſſued againſt the next high- 


Where the 


eſt or mediate ſuperior, as coming in place (/upplendo vices) of the im- 
mediate one; and in this manner, the heir proceeded from ſuperior 
to ſuperior, till he came to the Sovereign ; againſt whom a charge is 
not only improper, but unneceſſary; for the crown refuſes no vaſſal; 
ſee Dallas's Styles, p. 234. But the heir may now, by 20? Geo. II. c. 50, 
obtain a warrant from the court of ſeſſion, upon production of his 
ſpecial retour, to charge the ſuperior to receive him on fifteen days 
notice, This ſtatute provides, that the heir mult at the ſame time 
offer to the ſuperior the caſualties due to him by law, i. e. the non- 
entry-duties and relief ; which indeed ariſes from the nature of the 
right; for all ſuch precepts, whether directed to the immediate or 
mediate ſuperior, are conditional, ve faciendo ſuperiori quod de jure 
facere oportet, Hop. Min. Pr. ibid.; July 29. 1624, L. Caprington. The 
ſuperior may alſo decline giving obedience to the charge, till the an- 
cient title · deeds of the eſtate be ſhewed to him, that he may make 
out the precept for infeftment in the preciſe terms of the proviſions 
and limitations therein contained; ior ſince the vaſſal lies under an 
obligation to exhibit to the ſuperior the ancient writings of the lands 
when demanded, no time can be more proper for it than when the 
vaſſal enters to theſe lands. | 

80. Where the ſuperior himſelf has no more than a perſonal right 


fuperior lim. to the ſuperiority, and conſequently cannot give a valid and effectual 


ſelf has not 
made up his 
titles. 


ſeiſin to another, a charge againſt him to infeft the heir would be 
fruitleſs: the heir therefore in ſuch caſe muſt charge the ſuperior, 
agreeably to the directions of 1474, c. 58. to obtain himſelf infeft in 

the 


* Vid. Mack. Ol. 140. 
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the ſuperiority within forty days, that he may be in a capacity to en- 
ter the heir, under certification, that if he fail, he ſhall, as the act 
expreſſes it, loſe the tenant for his lifetime, i. e. loſe the caſualties that 
may fall to him through the act or delinquency of his vaſſal, beſide 
making up the damage that may be ſuſtained by him through that 
failure. But the ſuperior forfeits none of the fixed yearly duties pay- 
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able by the vaſſal, as part of the penalty; theſe not being properly ca- 


ſualties. Mackenzie in OH. on ſaid at 1474, mentions an act of ſede- 
runt anno 1634, which declares the meaning of the ſtatute to be, that 
the ſuperior ſhall forfeit for his own life, and not for his vaſſal's only: 
but that act of ſederunt is neither to be found in the collection lately 
publiſhed, nor in the books of ſederunt. Where the immediate ſupe- 
rior neglects to complete his titles, notwithſtanding the charge againſt 
him, the heir may, as in the former caſe, proceed againſt all the in- 
termediate ſuperiors between him and the Sovereign: but the mediate 
ſuperior, who upon a charge given him enters the heir of his ſub- 
vallal, loſes none of the caſualties falling by his immediate vaſſal; be- 
cauſe what he does is barely an act of obedience, 

81. When a vaſſal who ſucceeds as heir to the ſuperior, has, ac- 
cording to the rules explained in this title, completed his right to the 
ſuperiority, or a ſuperior to the property of the lands veſted in the 
anceſtor, the two rights, though they both meet in the heir, are in- 
deed two diſtin eſtates, and muſt continue to be enjoyed under dif- 
ferent titles, and to deſcend to the different heirs to whom they were 
originally provided, till the property be conſolidated with the ſupe- 
riority ; which is effected by the heir's granting procuratory of reſig- 
nation for ſurrendering the lands to himſelf, in the manner deſcribed, 
5. 2. f. 7. $19. But though this be the proper feudal method, it is 
the general opinion of lawyers and conveyancers, that where a ſuperior 
ſucceeds to the vaſlal, a precept of clare conflat granted by the heir as 
ſuperior, for infefting himſelf in the lands, expreſsly purporting to be 
granted for conſolidating the property with the ſuperiority, joined with 
the inſtrument of ſeifin proceeding upon it, and duly regiſtered, is 
equivalent to a refignation ad remanentiam. 

82. Though an heir can have no active title to his anceſtor's eſtate, 
without ſubjecting himſelf to his debts ; yet he may become liable for 
the anceſtor's debts, without having a right to his eſtate, by doing 
certain acts which the law has declared to infer a paſſive title. The 
two moſt conſiderable paſſive titles proper to heritage are, geſtio pro 
hered?, which is an univerſal one, and preceptio hæreditatis, which is 
limited. Geftio pro herede, or behaviour as heir, is a paſſive title, by 
which an apparent heir becomes liable for the whole of his anceſtor's 
debts, ariſing from his ſo behaving himſelf with regard to the heritage 
of the deceaſed, as none other than an heir legally ſerved hath a right 
to do, I. 20. pr. De adg. vel amit. hered. This has been eſtabliſhed by 
2 cuſtom as ancient as the inſtitution of the college of juſtice, and was 
introduced to prevent or diſcourage the frequent frauds practiſed by 
heirs, who, though they continued their anceſtor's poſſeſſion, were, by 
our ancient uſage, liable only in valorem of their intromiſſions, Balf. 
pb. 23 0 c. 29.; Nov. 14. 1546, La. Dirleton, quoted by Stair, 5. 3. 
4. 6. 9 2. 

83. Geftio pro hærede is inferred, ſiſt, and moſt commonly, by the 
heir's immixing, after the death of the anceſtor, either by himſelf, 


The two 
rights of ſu- 
periority and 
property 
meeting, are 
enjoyed un- 
der different 
titles, and de- 
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till conſolida- 
ted. 


Paſſive titles 

in heritage, 
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rede. 


What circum- 
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his tenants, ſtewards, or others in his behalf, with any part of the 3. 
lands, or other heritable ſubjects to which he himſelf might have 
completed an active title by ſervice, ex. gr. with the rents of the an- 

ceſtor's 
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ceſtor's lands. This holds though "the lands had been adjudged from 
the anceſtor during his life, if either the legal of the adjudication 
was yet current at the time of the heir's immixtion, Feb. 21. 1663, 
Hamilton, or if the anceſtor died ſeiſed, and in the poll:thon of the 
lands. But if the idodger: was infeft, and in poſſeſſion, when the 
anceſtor died, the paſſive title is excluded, July 11. 1671, Maxwell. 
'The heir's granting a leaſe of the anceſtor's eſlate, or his pollethon of 
lands of which the anceſtor had a leaſe not expired at his deceaſe, in- 
fers behaviour. The huſband's intermeddling with the rents of an 
eltate in which the wife was apparent heir, ought in equity to ſubject 
him to this paſſive title; for though he himſelf is not the heir, yet 
as the law gives him the ſole management of his wife's eſtate, all poſ- 
ſeſſion had by him in her name, ought to bring him under the like 
penalties with herſelf, had ſhe been the poſſeſſor; ſee Fount. Dec. 17. 
1703, L. Linthill. Behaviour is inferred, 2dly, by the heir's immixing 
with the anceſtor's heirſhip-moveables ; for theſe are, in queſtions of 
ſucceſhon, accounted heritage ; not only when he ſeparates the heir- 
ſhip- moveables from the reſt, in which caſe he acts directly as heir; 
but when he takes the poſſeſſion of any moveable ſubject, out of which 
part of the heirſhip may be drawn, without the warrant of a judge, 
Feb. 21. 1663, Stirling. But this paſſive title may be elided by the de- 
fence, . That the deceaſed was neither prelate, baron, nor burgeſs, and 
conſequently could have no heirſhip. 3dly, It is inferred by the heir's 
intermeddling with the writings or title-deeds of his anceſtor's eſtate : 
and the extending it to this caſe was neceſſary, that apparent heirs 
might not have it in their power to to cut off lawful creditors from their 
payment, by rearing up debts againſt them, the diſcharges or acquit- 
tances of which lay in the anceſtor's charter-cheſt. It may perhaps 
be hard to reconcile the different deciſions on this point; but in all 
of them, great weight ſeems to be laid on the good or bad intention 
of the heir; and, in general, it may be obſerved, that paſſive titles 
are not now ſo ſtrictly attended to as they were formerly. Where 
the heir poſſeſſed himſelf of the charter-cheſt, which is nomen unwver- 
ſatatis, his animus gerendi was preſumed, and therefore he was ſubjected 
to the paſſive title, Gosf. June 28. 1670, Elies ; Fount, Feb. 26. 1698, 
Murray : but if he carried off from the deccaſed's repoſitories only 
particular deeds granted i in his own favour, or where, from his mak- 
ing no uſe of the writings, or from other favourable circumſtances, 
there appeared no intention of behaving, he was abſolved, Fuly 8. 
1628, Dunbar; Fount, Jau. 28. 1698, E. Airiy; Fount, June 15. 170b, 
Diegtes. | 
84. Behaviour is inferred, even without intromiſſion, barely by the 
heir's making over to a third party, any ſubject belonging to his an- 
ceſtor, to which he himſelf might have ſucceeded as heir, or by his 
conſenting to the conveyance thereof made by another; for ſuch 
deeds have a direct tendency to carry off from creditors part of their 
payment, Feb. 10. 1642, Jobnſſon; Fuly 30. 1672, Foulis. Granting diſ- 
charges of rents, or of debts due to the anceſtor, has the ſame etfect; 
for the extinction of ſuch debts in favour of the debtor, is as hurtful 
to the creditors of the anceſtor, as the aſſigning them over to others: 
but the ſimple renunciation by the heir, of all claim to the ſucceiſion, 
in favour of the heir-male, or of proviſion, infers no paſlive title, 
though he ſhould have got a valuable conſideration for granting it; 
becauſe no right which might have been otherwiſe competent to cre- 
ditors, is either tranſmitted or extinguiſhed by ſuch Cn 
an 


Of Succeſſion in Heritable Rights. 


and the creditors of the deceaſed are in no worſe condition than be- 
fore, July 5. 1666, Scot ; Fuly 19. 1676, Nevay ®. 
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85. The paſſive title of behaviour or g9is is excluded, if the ſub- In what caſes 


ject intermeddled with was truly no part of the eſtate left by the de- 
ceaſed. Thus an heir immixing with the heirſhip-moveables of his 
anceſtor, who died at the horn, after his ſingle eſcheat was gifted, and 
the gift declared, infers no paſſive title; becauſe theſe moveables be- 
longed, after declarator, not to the deceaſed, but to the donatary, to 
whom alone the heir was accountable, and not to the creditors, Dec. 22. 
1674, Seton. By ſtronger reaſon it muſt be excluded, if the poſſeſſion 
by the heir can be aſcribed to a diſpoſition, gift, or other ſingular title 
in himſelf ; ex. gr. if he has immixed with the anceſtor's heirſhip- 
moveables, as donatary to his eſcheat, Feb. 10. 1676, Grant. Under the 
colour of this rule, it became a common practice for apparent heirs 
to grant ſimulate bonds to truſtees, that adjudications might be dedu- 
ced upon them againſt the anceſtor's eſtate ; after which they got the 
adjudication made over to themſelves, and poſſeſſed the lands under 
that ſingular title, without repreſenting the deceaſed. Againſt ſuch 
fraudulent practices, firſt, the court of ſeſſion interpoſed, by act of 
ſederunt, Feb. 28. 1662, ſubjecting the heirs who ſhould poſſeſs upon 
adjudications that had been led on their own bond, to a paſſive title; 
and afterwards the legiſlature, by 1695, c. 24. By this ſtatute it is 
enacted, that if an heir, without being ſerved, ſhall poſſeſs any part 
of his anceſtor's eſtate, or purchaſe any right affecting it, otherwiſe 
than as higheſt offerer at a judicial fale, ſuch poſſeſſion or purchaſe 
ſhall be deemed behaviour as heir. This enactment was extended by 
former deciſions to the caſe of a purchaſe made by the heir in the an- 
ceſtor's lifetime, provided he poſſeſſed under that title after the anceſ- 
tor's death, Fount. June 7. 1710, Watſon ; Dalr. 117, But by a later 
decifion, New Coll. ii. 192. it was found, that a purchaſe made by an 
apparent heir while the anceſtor lived, and poſſeſſion aſſumed there- 
upon before his death, excluded all ground of challenge upon this 
ſtatute, though the purchaſer continued in the poſſeſſion after his 
death: firſt, Becauſe ſundry expreſſions are uſed in that clauſe which 
diſcover the legiſlature's intention to confine the enactment to proper 
apparent heirs, whoſe anceſtors are dead ; and, 2dly, Becauſe a variety 
of hardſhips, contrary to the received rules of law, muſt follow upon 
a contrary interpretation : one ſtrong inſtance of which occurs in the 
caſe of a ſon who is creditor to his father, and enters into the poſſeſ- 
ſion of his lands upon proper diligence, and who, if the clauſe reach- 
ed to purchaſers while the anceſtor was yet alive, would be ſubjected 
to an univerſal paſſive title, merely for uſing the legal diligence com- 
petent to all creditors, This 1s undeniable, that if the anceſtor was 
dead before the heir made the purchaſe, the purchaſing alone, with- 
out the leaſt poſſeſſion following upon it, ſubjects him paſſivè, both by 
the words and the intendment of the ſtatute. If the heir ſhall, be- 
fore the anceſtor's death, acquire a right to the property of his eſtate 
from himſelf, there can be no room for the paſſive title of geſio, (though 
perhaps there may for that of preceptio hereditatis, ſoon to be explain- 
ed); for after the anceſtor is diveſted, the eſtate is no longer his, but 
the purchaſer's ; and the paſſive title of behaviour is limited to ſuch 
heritable ſubjects as belonged to the anceſtor at the time of his 
death, Bo 

86. Behaviour is alſo excluded, where the ſubject intermeddled with 
by the heir is inconſiderable, if there be no circumſtances from which 

Vol. II. 7X his 

* Vid. Fount. Feb. 18. 1709, D. of Buccleugh, h 


this title is 
excluded : 
Where the 
ſubject was 
truly no part 
of the eſtate, 
or the heir 
had a ſepa- 
rate title to 
it. 


632 


BOOER III. 


— / 
Where the 
ſubject is in- 
conſiderable, 
and no cir- 


cumſtances 


preſume an 
intention of 
de frauding 
creditore. 


The paſũ ve 

title of re- 
ceptio brei- 
tatti. 


An Inſtitute of the Law of ScorTLanp. 


his intention or animus can be preſumed to defraud the creditors of 
the deceaſed, Nov. 6. 1622, L. Dundas; for behaviour as heir is not 
tam faith quam anim, l. 20. pr. De adg. vel amit. Br.: and therefore * 
the other hand, intromiſſions, however ſmall, ſubject the heir pa/rve, 
where an animus of immixing appears, Hadd March 8. 1610, Baillie, 
The heir's voluntary payment of his ance! tor's debt is not to be con- 
ſtrued againſt him into behaviour: ſor a ſtranger, as well as an heir, 
may lawfully pay what is due by another; and ſuch payment, in 
place of being hurtful to creditors, is profitable to them, as it diſ- 
burdens, and ſo enlarges the fund of their payment, Jan. 26. 1628, 
Comm. of Dunkeld, Nor does the purch ling of brieves by rhe heir 
to enter, infer behaviour, though it ſignifies a preſent purpoſe or in- 
tention to ſerve heir, becauſe any man may alter his re{olution before 
it be put in execution, June 28. 1670, Eleis: nor an apparent heir's 
aſſuming his anceitor's titles of hon! dur, nor the exerciſing any office 
of higli dignity hereditary to the family, which carries with-i it no pe- 
cuniary intereſt; becauſe theſe being grants annexed by the crown 
to the blood of the grantee, from a delectus familie, are extra commer= 
cium, and ſo may be enjoyed by the heir without repreſentation, 
Harc: 31. Yet the exerciſing any hereditary office of profit, which 


may be bought and fold, and is conſequeatly adjudg-able, may be 


Juſtly deemed to infer this paſſive title, Laſtly, As pathve titles have 
been received into our law, merely for the ſecurity of creditors ; there- 
fore, where queſtions ariſe concerning behaviour, among the diffe- 
rent orders of heirs, in which creditors have no concern, the heirs are 
not liable to one another in ſglidum, but are only accountable in valo- 
rem of their ſeveral intromiſſions, New. 20. 1630, Prize. 

3-, That apparent heirs might not, upon gratuitous diſpoſitions 
from their anceſtors, enjoy their eſtates without being liable for their 
debts, the paſſive title of præceptig was introduced, by which an heir, 
if he accepts of a grant from his anceſtor, of any part, however ſmall, 
of that eſtate to which he would have ſucceeded as heir, is ſubjected 
to the payment of all ſuch debts due by the anceſtor, as were con- 
trated previoafly to the grant. It is called preceptio hereditatis, be- 
cauſe the heir, by ſuch acceptance, takes the ſucceſſion before it opens 
to him by the death of the anceſtor; ſo that this paſſive title, as well 
as 90, 0 pro herede, is founded on the heir's im mixing with the an- 
ceſtor's heritage. But the two differ ſomewhat in point of time. In 
ener the whole immixtion is after the anceſtor's death; but in 

geceptio, the immixing is begun by the heir's acceptance of the right 
in the anceſtor's lifetime, and is only continued after his death. This 
paſſive title has been ſaſtained againſt the heir, by his acceptance of 
the gratuitous right from the anceſtor, and poſſeſſing upon it in his 
lifetime, without the leaſt act of poſſeſſion ſubſequent to his death, 
July 8. 162 5, Gray ; and even by the heir's bare acceptance, though 
he had made no uſe of the right at any period of time, Dirl. 377. But 
theſe judgments appear contrary to the common notions of a paſſive 
title, which is a legal penalty inflicted on the heir for ſome irregular 
act done by him after the death of the anceſtor. Though therefore 
the heir ſhould have poſſeſſed upon the right while the anceſtor was 
alive; yet if he repudiate it immediately after his death, or abandon 
the ſubject to the creditors of the deceaſed, he ought to be ſecure 
againſt the paſſive title: but he is doubtleſs liable in that caſe to ac- 
count to thole creditors for all the profits of that right which he had 
received during the life of his anceſtor, 

88. The 


—— 
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88. The ground of this paſſive title is, that the heir, by taking a 
gratuitous right to ſubjects in which he is to ſucceed to the granter, 
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is confidered as acknowledging himſelf his heir, and fo is liable in ,,uagofthic 
payment of all the debts contracted by the granter before his own title. 


acceptance of ſuch right; and he is, on that account, called ſucceſſor 
titulo lucrativo pſt contractum debitum: but he hes under no obligation 
to pay ſuch debts as the granter may contract afterwards, not even 
thoſe that may have been contracted in the intermediate time between 
the heir's acceptance of the right, and the perfecting of it by ſeiſin, 
Feb. 1721, IL. Alde: for, as Stair obſerves, 6. 3. f. 7. 6. the paſſive 
title is directed againſt ſucceſſors tztulo ſucrativo, qui titulus oft prjt con- 
tractum dcbitum ; and therefore has no place as to debts contracted after 
the right or title is accepted of by the heir. And though, by this 
doctrine, creditors may be deceived, who have no means of knowing 
bur by the records, whether he, whoſe credit they are to truſt, has 
granted any right of his eſtate to his apparent heir; the granting 
rights to ſtrangers is liable to the ſame inconveniency; and if it ſhall 
appear that ſuch rights are kept latent, without ſeiſin, on purpoſe to 
defraud creditors, they may be ſet aſide ex capite frauds, St. ibid. 
Where. the original ground of the obhgation againſt the anceſtor is 
prior in date to the right granted to the heir, the heir is liable in pay- 
ment of the debt, though its conſtitution by bond or decree ſhould 
be poſterior to it, Spotti/. p. 315. Jan. 14. 1634, Ogitvie; Farb. MS. 
July 22. 1714, Douglas. According to this view of preception, it may, 
without impropriety, be accounted a limited ſpecies of behaviour as 
heir. The heir, where his poſſeſſion or immixtion is not founded ou 
any right granted to him by his anceſtor, is ſubjected univerſally by 
the paſſive title of proper behaviour; but where he poſſeſſes under a 
grant from his anceſtor, the effect of the paſſive title becomes re- 
ſtricted, as if the anceſtor had died immediatly after executing the 
right, and ſo extends to no debts contracted by him afterwards, 

89. The heir who incurs this paſſive title muſt be ſucceſſor titulo 
lucrativo ; and, of courſe, is not liable, if the right has been granted 
to him for an onerous cauſe. But it is not enough that the recital 
expreſſes an onerous cauſe; for in rights granted ter conjunctas per- 
fomas, creditors cannot be hurt by the bare aſſertion of the granter in 
the recital, which may have been inſerted with a particular view to 
defend the grantee againſt the paſſive title, Feb, 15. 1676, Hadden ; 
Nov. 29. 1678, Higgins. If the heir ſhall prove aliundè, that he has 
paid money for the right, it muſt be conſidered, whether the ſum 
paid bears any proportion in value to the ſubject diſponed. If it do 
not, the heir is preſumed to have paid that trifle dicis cauſa, on purpoſe 
to get quit of a paſſive title. If the ſum comes near the value, though 
it ſhould not be fully adequate to it, he is ſecure from the penal con- 
ſequences of preception : but the anterior creditors may ſet aſide the 
right, in ſo far as it appears to be gratuitous, upon the ſtatute 1621, 
ſo that the heir ſhall be liable only in quantum lucratus gſt, ſaid Nov. 29. 
1678. 

= The paſſive title of præceptio is inferred againſt an heir, though 
the right accepted of by him ſhould have been granted for the ful- 
filling of a marriage- contract; becauſe ſettlements, or obligations to 
ſettle, in a marriage- contract, in favour of the heir of the marriage, 


are barely rights of ſucceſſion, taking place only after the father's 


death, and granted with the implied burden of his debts; and there- 
fore the heir's acceptance of a preſent right to the ſubject provided, 
during the life of the father, makes him be conſidered as ſucceſſor titulo 


lucrativo, 


The heir in- 
curring this 
paſſive title, 
muſt be ſuc- 
ceffor tituls lu- 
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"The-circum-. 9 


ſtance which 
diſſerences 
theſe two 
paſſive titles. 


a proper right of credit be given to the heir, ex. gr. if the father binds 
himſelf to infeft him againſt a day ſpecified ; the heir, who thereby 
becomes the father's creditor in the ſtricteſt ſenſe, incurs no paſlive 
title by accepting of a right from him to the ſubjet provided, more 
than he would do by taking ſeiſin on the obligation, Nov. 29. 1678, 


Higgins. This paſſive title is extended to the caſe of rights granted 


to the mediate apparent heir. A right, for inſtance, granted by one 
to the eldeſt ſon of his eldeſt ſon, makes his grandchild who accepts 
of it liable præceptione, Fan. 29. 1639, La. Smeton ; becauſe, though he 
be not himſelf the granter's immediate apparent heir while his father 
is alive, yet he is, by the neceſſary courſe of law, altoqui ſucceſſurus to 
the granter. But if one who has no iſſue ſhall grant a right of lands 
to his only brother, the brother, though he be at the date of the 
Tight next in ſucceſſion to the granter, 18 not liable preceptione, though 
the ſucceſſion ſhould actually open at laſt to him ; becauſe the granter 
might have afterwards had heirs of his body, who would have ſucceed- 
ed preferably to the grantee, Dec. 22. 1674, Seton. According to this 
rule, a right accepted by a daughter ought not to ſubject her paſſive, 
becauſe the granter might have afterwards had male-iſſue: yet a 
daughter who had thus accepted of a right from her father, was made 
liable preceptione, Feb. 15. 1634, Orr; becauſe perhaps a fraudulent 
intention is more eaſily preſumed in favour of one's own iſſue, than in 
Favour of collaterals. A diſpoſition in favour of a ſtranger, which 
the grantee, by a perſonal obligation declared to have been granted for 
the behoof of the granter's apparent heir, has been adjudged not to 

infer preception, Jan. 14. 1662, Harper: but this judgment appears 
inconſiſtent with the rule, Plus valet quod agitur quam quod ſimulate con- 


.cipitur, ſince the interpoſition of a third party is in ſuch caſe merely 


nominal. Preception may take place in all heritage, even in heri- 
table bonds, though theſe are not properly feuda, Dec. 2. 1665, Edgar ; 
Feb. 7. 1679, Hamilton; and, on the ſame ground, it ought to be in- 
ferred, from the heir's accepting a right of leaſe from his anceſtor : 
but it is not inferred by his accepting a right to moveables, becauſe 
the heir is not alioqui ſucceſſurus in moveables, ſaid Feb. 7. 1679. Mac- 
kenzie, F 38. B. t. puts the caſe of a right granted by the anceſtor of 
heirſhip-moveables, which, he ſays, does not ſubject the heir paſſive : 
but ſuch caſe can hardly be figured ; for no right infers preception, 
which does not afford to the heir a preſent title of poſſeſſion during 
the anceſtor's life ; whereas heirſhip is the beſt of certain kinds of 
moveables, of which one 1s proprietor at the time of his death, and 
ſo cannot be poſleſſed, or even exiſt, till that period, : 

1. The great particular in which theſe two paſlive titles in heri- 
tage differ, 1s this, that behaviour is a wrongous and unjuſtifiable in- 
termeddling by the heir with the eſtate of his anceſtor, without the 
order of law; and conſequently ariſes. ex deliffo: and as no action 
grounded upon a delinquency 1s tranſmitted againſt heirs, which has 
not been litiſconteſted while the delinquent himſelf was alive, iu. b. 4. 
t. 1. { 14. that paſſive title is not tranſmitted againſt the heir of him 


who has incurred it . But the ſucceſſor 7itulo lucrative is not deemed 


to have done wrong ; his acceptance 1s truly equivalent to an entry as 
heir, by which he is underſtood to have entered into a guaſi contract 
with the anceſtor's creditors, and undertakes the burden of his whole 
debts as they ſtood at that time; and all actions ariſing from contract 
are tranſmiſſible againſt heirs, Harc. 65. 


92. On 
See a remarkable caſe, Fount. July 13. 1694, Gordon. 
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92. On the other hand, the two paſſive titles above mentioned agree TI r. VIII. 
in the following particulars. Firſt, Neither of them can affect the 9 — 
heir, unleſs the ſubjects made over to, or intermeddled with by him, lars in which 
be ſuch as he would ſucceed to; for it is his behaviour as heir, or his ey agree. 


acceptance of rights in which he is alioqui ſucceſſurus, that founds theſe 
aſſive titles. Hence an heir of entail, though he ſhould accept of a 
right of lands not contained in the entail, is not liable in a paſſive 
title; becauſe not he, but the heir of line, is to ſucceed to theſe lands: 
neither does an heir-male or of entail incur the paſſive title of beha- 
viour, though he ſhould immix with heirſhip- moveables, becauſe it is 
the heir of line who ſucceeds to heirſſip. On the ſame ground, if 
the purchaſer of an heritable ſubject ſhall take the right, not to him- 
ſelf, but to his eldeſt ſon, the ſon's acceptance of the right in his 
father's lifetime, or even his immixing with the rents after his death, 
cannot fix a repreſentation againſt him; becauſe, as the father was at 
no period veſted with the right, the ſon could not be his heir in it. 
In this particular alſo, the two paſhve titles agree, that neither of them 
ought to be-farther extended againſt the heir than if he had been 
actually ſerved ; for, as Mackenzie expreſſes it, a copy ought to go no 
farther than the original: the only reaſon for introducing paſſi ve titles 
was, that creditors might not ſuffer by the devices of heirs who wil- 
fully ſtood off from entering; and therefore, if the heir who incurs a 


paſſive title be made liable as if he had entered, the creditors of the 


deceaſed can demand no more. This 1s acknowledged by all, in the 
caſe of an heir liable præceptione, who, becauſe his obligation is con- 
ſidered to ariſe ex contractu, has an active title in virtue of the right 
granted to him by his anceſtor; by which not only the benefit of 
diſcuſſing, but an action of relief, is competent to him againſt the 
executors of the deceaſed, or any other order of heirs who are pri- 
marily liable for ſuch of the anceſtor's debts as have been paid by 
him, in the ſame manner as if they had entered. But as to behavi- 
our, which is a paſlive title properly vitious, Stair affirms, 6. 3. f. 6. 
$ 19. that the heir who incurs it is even in a worſe caſe than if he had 
entered, fince heirs liable paſſive ex delicto have no active title to pur- 
ſue, But though this ſhould be admitted as a good reaſon why ſuch 
heirs are not entitled to an action of relief, as to which, vid. znfr. t. 9 
$ 55. it cannot bar them from the benefit of diſcuſſion ; for that bein 
merely an exception pleadable againſt a purſuer who has not firſt diſ- 
culled the heirs more directly liable, requires no active title: and even 
as to the right of relief, it is admitted, loc. cit. that the creditor who 
has received payment from ſuch heir, may be compelled by the judge 
to aſſign over the debt in his favour, by which he may obtain that 
relief indirectly, by ſuing the executors in the name of the cedent, 
which the law denies to him directly, unleſs it be preſumed from cir- 
cumſtances, that the heir's ge/{io was attended with fraud, or in other 
reſpects unfavourable. It has been obſerved ſupr. 5 87. chat behaviour 
and preception agree alſo in this, that in both, ſome intromiſſion or 
immixtion muſt appear after the death of the anceſtor. 

93. There are yet two or three other paſſive titles in heritage which 
deſerve ſome notice. Firſt, Where an heir is cited in an action for 


payment, as repreſenting his anceſtor, he incurs a paſlive title, if he gain 
predeceſſor's 
debt, and not 
renouncing 

upon a charge 


to enter. 


{hall offer any peremptory defence againſt the debt; ex. gr. of pay- 

ment or preſcription: for he has no intereſt to object againſt the validity 
or ſubGiznce of the debt, unleſs he be liable in payment of it as heir; 
and therefore the bare pleading of ſuch defence, is an acknowledge- 
ment that he repreſents the deceaſed, Dalr. 98. 147. But a defence 
Vol. II. 7 Y which 


Paſſive titles 
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Book III. which is offered merely to exclude the purſuer's title, or to prove an 
S—Y> allegation, without founding on any right that was in the ance- 
ſtor, infers no paſſive title, Kames, 7. In like manner, an heir 
who is charged by his anceſtor's creditor to enter, if he neither 
enter, nor renounce the ſucceſſion, ts liable in a paſſive title, and may 
be ſued perſonally for the debt. But neither of theſe paſuve titles 
reaches farther than to the ſpecial debt upon which the action or 
charge is founded; for the only deed from which the repreſentation 
is inferred is private, and done in conſequence of a proceſs or ſtep of 
diligence at the ſuit of a particular creditor, Dirl. 223. The paſſive 
title which is incurred by the heir's neglecting to renounce, does not 
operate till decree paſs againſt him; and a renunciation offered even 
after decree, if the decree be in abſence, entitles the heir to a ſuſpen- 
ſion of all diligence, either againſt his perſon or his proper eſtate, that 
may proceed on the debts due by his anceſtor : but the heir's renun- 
ciation will not be received, if he have already behaved as heir, 
or have, by incurring any other paſhve title, done ſomething 
inconſiſtent with renunciation, or if the anceſtor's eſtate is ad- 
judged for the heir's proper debt ; in which laſt caſe, the heir muſt 
Clear off that debt before his renunciation be admitted ; for his al- 
lowing adjudication to be led on his own debt, againſt his ance- 
ſtor's eſtate, is juſtly deemed immixtion, as it diminiſhes the creditor's 
fund of payment, by applying part of it to extinguiſh an obligation 
properly due by himſelf. 
Two ftatu- 94. Two paſlive titles in heritage have been introduced by ſpecial 
alte ſtatute, 1695, c. 24. : the one univerſal, againſt apparent heirs who 
Poſſeſſing un- {hall poſſeſs any part of the anceſtor's eſtate, under a title veſted in 
der a title the perſon of any ſuch near relation as theſe apparent heirs may alſo 
— ſucceed to as heirs; and this ſort requires no illuſtration : the other 
whom the is limited, by which an heir paſting by his immediate anceſtor who 
poſſeſſor may had been three years in poſſeſſion, and ſerving himſelf heir, or ſuc- 
rage pt ceeding by adjudication on his own bond to one-more remote, ex. gr. 
ing by an paſſing by his father, and entering to his grandfather, is declared li- 
immediate able for the debts and deeds of the interjected perſon, to the value of 
— de one the eſtate to which he enters. For underſtanding this, it may be 
more remote. obſerved, that by the principles of the Feudal law, it behoved an heir 
who was to enter by a ſpecial ſervice, to paſs by ſuch of his anceſtors 
as had poſſeſſed in the bare right of apparency, and to ſerve to that 
anceſtor, however remote, in whom the property was laſt veſted, and 
in whoſe haereditas jacens it mult have remained till titles were made 
up to it from him; and conſequently ſuch entry could not ſubject 
the heir to any penalty or paſſive title, As this bore hard on the cre- 
ditors of the 1nterjeted perſon, who might think themſelves ſecure 
in contracting with one whom they ſaw for years together in the poſ- 
ſeſſion of an eſtate, and from thence conclude, that it was legally 
veſted in him, this paſſive title was introduced, contrary to the ge- 
nius of the feudal ſyſtem, for the relief of thoſe creditors who were 
by that manner of entry frequently deprived of the fund from which 
they propoſed to recover payment. As this ſtatute is correctory of 
our feudal maxims, it has received a ſtrict interpretation. The heir 
is indeed ſubjected, in conſequence of it, to the rational deeds of the 
perſon interjected, ex, gr. to proviſions by marriage- contract, becauſe 
theſe are in moſt reſpects put on a footing with onerous deeds, 
Kames, 44. ; but he is laid under no obligation to fulfil his gratuitous 
deeds, though the enacting words are general, debts and deeds, Kames, 74. 
Hence alſo, where the interjected perſon was a naked fiar, and had 
| x poſſeſſed 
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poſſeſſed only civilly through the liferenter, ſuch poſſeſſion was not Tur. Vin. 


accounted ſufficient to ſubje the heir who paſſed him by to this paſ- 
five title, Falc, i. June 25. 1745, Bogle. Laſtly, Becauſe the only two 
caſes guarded againſt by the ſtatute are, the heir's entering to his re- 
moter anceſtor, and completing his titles by adjudication upon his 
own bond : therefore where the heir, 1n place of doing any of theſe, 
chooſes to poſleſs the lands in the right of apparency, he has been, 
by repeated deciſions, abſolved from the paſſive title of the ſtatute, 
Home, 6. ; Kames, Rem. Dec. 23. ; New Coll. i. 121, No, 1. *. If theſe 
judgments are to be obſerved as a rule, the heir may enjoy the rents 
to perpetuity, without hazard of a paſſive title, provided he takes care 
not to ſerve heir; and this device, as it is in the power of every heir, 
muſt render the ſtatute, which was ſo well intended, of little uſe. 
On the ſame ground, if the interjected perſon has not poſſeſſed, as ap- 
arent heir, nor as heritable proprietor, but in virtue of a ſingular 
title derived from a third perſon, and preferable to, and excluſive of, 
the right of apparency, and has at the ſame time openly aſcribed his 
ſſeſſion to that ſingular title, the heir next ſucceeding falls not with- 
in the ſtatute : but if the creditors are kept from the knowledge of 


ſuch title, or if the title be of a private nature, and latent, the oner- 
ous debts of the interjected perſon are effectual againſt the ſucceed- 


ing heir paſling by, New Coll. ii. 224. The heir who by thus paſſing 
by, is ſubjected to a paſhve title, has the benefit of diſcuſſion ; ſo that 
the creditors of the interjected perſon muſt diſcuſs all the debtor's re- 

reſentatives, before the heir can be condemned, Nov. 13. 1712, Vint ; 
and if the heir ſhall have made payment, without pleading that ex- 
ception, action of relief is competent to him againſt theſe repreſenta- 
tives, Kames, 75. 

. Our moſt ancient law, from a jealouſy of the weakneſs of man- 
kind while under ſickneſs, and of the importunity of friends in that 
conjuncture, has declared, that all deeds affecting heritage, if they be 
granted to the prejudice of the heir by a perſon upon deathbed, i. e. 
after contracting that ſickneſs which ends in death, are ineffectual, 
Reg. Maj. lib. 2. c. 18. H 7. et ſegg. unleſs where the debts due by the 
granter have laid him under a neceſſity to alienate his lands, S:. Gul, 
c. 13. $2. The term properly oppoſed to deathbed, is liege pouftie, by 
which is underſtood a ſtate of health ;. and it gets that name, becauſe 
- perſons in health have the /zgitima poteftas, or lawful power, of diſpoſ- 
ing of their property at pleaſure.—— In handling this ſubject, it thall 
be firſt explained, what conſtitutes a deathbed-deed ; 24/y, what deeds 
are {truck at or affected by the law of deathbed ; and, 34ly, to whom 
the reduction of deathbed-deeds is competent. 

96. As to the jirft, It is lufficient to conſtitute a deathbed-deed, 
that the granter laboured under the diſtemper of which he afterwards 
died, immediately before ſigning it; for if the two extremes be prov- 
ed, of ſickneſs going before, and of death following, the reſt is in- 
ferred, by what lawyers commonly call a præſumptio juris, which may 
doubtleſs be elided by a poſitive proof to the contrary : but poſitive 
evidence brought, that the granter was not confined to his bed at the 
time of ſigning the deed, does not elide it, nor exclude reduction ex 
capite lecti, St. b. 3. t. 4. F 28. verſ. To come then; and, As to the third; 
nor is it ſufficient, on the other hand, to conſtitute a deathbed-deed, 
that the granter died in a few days after ſigning it, unleſs the purſuer 
bring proof that he was on his deathbed at that preciſe time, or at 
leaſt immediately before, Nov. 12. 1751, for it is 

| ve 
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very poſſible that he might have been in liege pouſtic when he granted 
the bond, and the moment after ſeized with an illneſs, which cut 
him off ſuddenly. Any diſeaſe which may bring death after it, 
though it ſhould not be a morbus /onticus, which affects the judgment 
or the whole body, falls under the law of deathbed, Jar. 7. 1624, 


Shaw; ex. gr. broken bones, Feb. 25. 1668, Dun; a running fore, 
Fount. Feb. 20. 1694, La. Scot/loun ; or a paralyric illneſs, July 30. 1635, 


Richardſon . The legal proof of convaleſcence, or recovery of the 


What rights 

may be ſet a- 
fide ex capite 
lecti. 


granter's health is, by law, confined to one particular character, the 
going to, or coming from kirk or market unſupported; ſo that 
though the granter, after ſigning the deed, had :tranſacted his bufi- 
neſs at home, or walked about as formerly, or even made viſits at 
ſome diſtance, none of thoſe acts are deemed ſufficient to give force to 
the deed, Feb. 7. 1671, Laurie; Founl. Nov. 25. 1687, Keiry; Harc. 648. 
The granter's going either to kirk or market, is a good defence againſt 
reduction. June 28. 1071, Cred. of Balmerino; even though he ſhould 
go on hortcback ; but if he go on foot, he muſt not be ſupported, or 


lean on any perſon by the way, unleſs he has been accuſtomed, when 


in health, to make uſe of ſuch aſſiſtance: and if his going thither ap- 
pear to be done with a ſpecial view to give validity to the deed, a 
more ſlender proof of ſupportation will be received as evidence of it; 
for which reaſon Lord Stair, ibid. adviſes thoſe ladies who are to go 
to church, with a view of ſecuring a. deed from challenge 'ex capite 
lecti, to lay aſide ſuch prerogatives of quality as may afford any pre- 
ſumption of bodily weakneſs T. The going to kirk or market muſt 
be per formed at the ſtated days and hours appointed for divine ſer- 
vice, or for public market, that ſo the granter may be expoſed to the 
view of a ſufficient number of unbiaſſed witneſſes, Act of jederunt, 
Feb. 29. 1692. This legal preſumption of convaleſcence is ſo ſtrong, 
as not to be defeated but by a pregnant proof that the granter was la- 
bouring under the weight of his diſtemper when he went thither, 
Feb. 26. 1669, Pargillies; Fount, Dec. 5. 1711, Crawfard; Feb. 1692, 
Graham, cited by Stair, b. 3. t. 4. H 28. ver/. As to the ſixth I. By our 


former practice, the deed was eſteemed to be granted in lech, if the 


granter was ſick at ſigning it, though he had ſurvived that fickneſs 
ever ſo long, if he had not afterwards gone to kirk or market. This 
confined the proof of convaleſcence within too narrow bounds ; it is 
therefore declared, by 1696, c. 4. that the granter's living ſixty days 
after the date of the deed, ſhall be ſufficient to exclude the exception 
of deathbed, though, during all that time, he thall not have gone 
either to kirk or market. Deeds done to the heir's prejudice, by one 
under ſentence of death, are equally ſubject to reduction, as if the 
granter had been on deathbed ; and as holograph deeds, not atteſted 
by witneſſes, bills of exchange excepted, prove not their own dates in 
a queſtion with the heir, /upr. t. 2. f 22, they are conſequently pre- 
ſumed to have been granted in lec to. A 
97. As to the ſecond point, What rights may be ſet aſide ex capite 
lecti, the general rule is, That all gratuitous deeds, making over or 
burdening ſubjects to which the heir would have ſucceeded, had they 
not been ſo conveyed, or from which the heir would have received 
any benefit, or which tend in any degree to the heir's prejudice, whe- 
ther deeds of alienation, conveyances, or diſcharges, Feb. 24. 1624, 
Donaldſon, may be reduced on the head of deathbed, And though 


* See Kames, Row. Dec, 22. 
+ See a caſe, Fount. v. i. p. 336. 
+ See Home, 35. Fount. p. 356, Hay: 
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the granting of leaſes, when limited to a moderate endurance, may 
be conſidered merely as an ordinary act of adminiſtration; yet a leaſe 
granted in lecto for three nineteen years, was ſet aſide at the ſuit of 
the heir, as a prohibited alienation, Dec. 1733, Cbryſtisſan. It is not, 
however, a ſufficient defence againſt reduction in all caſes, that the 
deed in lecto is onerous; for if it be alſo voluntary, i. e. ſuch as the 

anter lay under no antecedent legal obligation to perform, the deed 
will be ſet aſide. Thus, a ſale of lands executed by the proprietor 
in lecto, is ſubject to reduction *, though the purchaſer ſhould have 
paid full value for it, if the heir be hurt either by the bargain itſelf, 
or by the anceſtor's diſſipating the price gratuitouſly to ſtrangers : but 
where the anceRor has validly obliged himſelf in liege pouſtie to grant 
2 deed, the deed granted in lecto, in conſequence thereof, is ſecure 
againſt reduction ; becauſe the granter, by that prior obligation, be- 
came a proper debtor to him in whoſe favour the deathbed-deed is 
afterwards granted. Nor is it contrary to this rule, that a deed grant- 
ed in lecto, in corroboration or ſecurity of a lawful and proper debt, 
falls not under this law, though the granter ſhould have been under 
no prior obligation to grant it ; becauſe ſuch ſecurity 1s not prejudi- 
cial to the heir who is bound in the payment of all his anceſtor's 
debts, independent of any poſterior ſecurity corroborating them ; 
for it is an eſtabliſhed rule, That the deed, if it be onerous, and not 
hurtful to the heir, is not reducible. Where the deed in lecto is grant- 
ed only in part for the payment of ſuch debts, it is indeed fecure 
againſt reduction as to that part, but may be reduced ex capite lecti as 
to the remainder, Jan. 7. 1624, Shaw, Theſe ſecurities, though they 
are effectual to the creditors in them, cannot hurt the heir's intereſt 
in a queſtion with the executor ; for the executor muſt relieve the 


heir, by repayment to him of the moveable debts that were extinguiſh- 


ed by ſuch alienations or conveyances, in ſo far as the free executry 
ſhall extend. The rationality of a deed does not exclude the heir's 
right of reduction; for though it ſhould be ſo far grounded in equity, 
as even to create an obligation againſt the anceſtor to grant it, yet 
that obligation, if it be merely natural, and ſo not productive of an 
action, is conſidered as gratuitous, and conſequently the poſterior 
deed lies open to reduction. Thus a father cannot in lecto provide his 
younger children in reaſonable portions, becauſe that is a debt which, 
however equitable, he could not have been forced to acquit himſelf 
of, by any action at law, Kames, 27.; New Cul. ii. 55.: but he can 
effectually ſettle a ſum for their alimony during their minority, even 
on deathbed ; becauſe a father's obligation to maintain his minor 
children 1s not merely equitable, but may be likewiſe the foundation 
of an action. Hence alſo a huſband may in lecto ſettle a jointure on 
his wife, if it do not exceed the legal terce, becauſe ſuch proviſion is 
conſidered as the deed of the law, Fan. 21. 1668, Shaw : ſee Home, 30.; 
New Coll. ii. 147. | 

98. Though the law of deathbed does not ſtrike in the general caſe 
againſt the alienation of moveables, that rule ſuffers ſeveral excep- 
tions. Firſt, A diſpoſition of moveables in which heirſhip is included, 
is ſubje to reduction, as hurtful to the heir; for heirſhip-moveables 
deſcend to the heir. 2dly, A moveable bond ſecluding executors can- 
not be aſſigned upon deathbed, becauſe ſuch bonds alſo deſcend to 
the heir; vid. ſupr. F 20. 3dly, The alienation in leo of any part of 
the conqueſt during the marriage, which is provided to the heir, 
though the ſubject of it ſhould be moveable, may be ſet aſide by the 
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heir, who would have ſucceeded to it had there been no alienation; 
Kames,' 32. 4thly, Since moveable debrs may be the foundation of 
legal diligence, by which the heritage may be affected; therefore a 
moveable bond, or an aſſignation to a moveable debt granted in lecto, 


where the moveable eſtate of the granter is not ſufficient for. ſatisfying 


his perſonal debts, may be reduced by the heir, that ſo the moveable 
eſtate may be enlarged, and the heritage protected againſt the dili- 
gence of perſonal creditors, July 22. 1707, Cowie. As an anceſtor can 
neither alienate, nor aſſign in lecto to the heir's prejudice, neither can 
he, by a deed merely voluntary, alter the nature of any ſubject on 
deathbed to the prejudice of the heir, ſo as from heritable to make it 
moveable. But if the heir ſhall be excluded from the ſucceſſion by 
an irrevocable deed in liege pouſtie, he cannot be heard to complain 
againſt any ſubſequent deed that may be granted on deathbed, in the 
exerciſe of ſpecial powers reſerved by the granter in the firſt deed ; 
for by the irrevocable deed in liege pou/tiz im favour of a ſtranger, the 
heir of the granter loſes the character of heir, and ſo has no intereſt 
to ſet aſide any poſterior deed. But the diſpoſition of an eſtate, though 
granted in liege pouſtie, if it be revocable, neither conveys any right to 
the grantee, nor diveſts the granter's heir of the character of heir: 
its effect is ſuſpended till the granter's death; and therefore, where it 
is actually revoked, the heir's right is the ſame as if the deed had ne- 


ver exiſted ; conſequently, he may purſue reduction of any ſubſe- 


To what heirs 
this reduction 


is competent. 


quent deed done in [eo to his prejudice, Dalr. 86.; Falc. i. 257. 
Where one in liege pouſtie makes over his eſtate to his heir, with a re- 
ſerved faculty to revoke or burden it at any time of his life, and af- 
terwards exerciſes that faculty on deathbed, the heir, if he has not 
accepted of the diſpoſition, may bring a reduction of the deed by 
which the faculty was exerciſed, as being granted in lecto to his pre- 
judice: but if he has done any act importing an acceptance of the 
deed in which the faculty was reſerved, he cannot challenge the exer- 
ciſe of it upon deathbed ; for his acceptance of the diſpoſition, with 
its reſervations and conditions, makes him a diſponee; and diſponees 
have not the privilege of heirs, and, of courſe, have no right to bring 
reductions ex copite lecti. Such reſerved powers, to revoke or burden 
at any time of the granter's life, may be exerciſed on deathbed, 
though the words etiam in articulo mortis ſhould be omitted, June 22. 
1670, Douglas; ſee the above-cited deciſion, Dalr. 86. Nay, though 
a power ſhould not be expreſſed in the faculty, of exercifing it at any 
time ; yet if there be no limitation of time ſpecified 1n it, the granter 
may exerciſe ft properly in lecto, New Coll. ii. 134. See upon this point, 
New Coll. 1. 136. B 

99. As to the heirs who are entitled to this right of reduction, it is 
not only competent, i, to the immediate heir, who would have 
ſacceeded to the ſubject diſponed, and in whoſe favour the law of 
deathbed was chiefly introduced; but, 2dly, to a remoter heir, as ſoon 
as the immediate heir dies, if, in a deathbed-ſettlement, he ſhould be 
excluded from the ſucceflion, by the ſubſtitution of a ſtranger next 
after the immediate heir: for as fick perſons may be more eaſily pre- 
vailed upon to diſappoint a remoter heir than the immediate, the ſanc- 
tion of the law ought alſo to guard againſt that miſchief which is 
likelieſt to take effect, Kames, 33. Cult... But where the immediate 
heir conſents to, or ratifies the deed, it not only excludes the conſenter 
himſelf from bringing it under challenge, but every remoter heir, 
Reg. Maj. lib. 2. c. 18. F 10.; either becauſe the concurrence of the 
immediate 
'* See Home, 158. 
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immediate heir removes all ſuſpicion of the deed having been extorted Tx. VIII. 


by importunity ; or becauſe the ſame effect is given ſictione juris to 
his conſent or ratification, as if the dying perſon had made over the 


ſubject abſolutely to the immediate heir, and he, after the anceſtor's 


death, had conveyed it to the ſtranger who was ſubſtituted in the 


deathbed · ſettlement. But the heir's ſigning witneſs to the granter's 


ſubſcription of a deed in leclo, does not imply his conſent : for though, 
in the general caſe, the atteſtation of a ſubſcription by a near relation 
of the granter, is regarded as preſumptive proof of the atteſter's know- 
ledge of the contents of the deed, and therefore infers his approbation, 
t. 3. F 48. ; yet the granter's authority over the heir, and the heir's 
dependence on him, create a preſumption that the heir atteſted the 
deed in /:&o, even admitting that he knew the contents, from the fear 
of incurring the anceſtor's diſpleaſure, Dalr, 47. The heir can, by 
no antecedent general writing, renounce his right of reduction, and 


thereby give validity to all diſpoſitions that may be afterwards granted 


in lecto to his hurt, Dec. 4. 1733, Inglis * ; for few heirs, for fear of 


being diſinherited, would dare refuſe to ſign ſuch renunciations ; ſo 

that the ſuſtaining them would utterly defeat the law of deathbed, 

and no private renunciation or conſent can authoriſe perſons to act 
againſt a public law. 

100. The right of reduction ex capite lecti, is introduced in favour of 
that heir who was alioqui ſucceſſurus in the ſubject alienated by the 
deathbed-deed. As therefore the heir of line ſucceeds where no de- 
ſtination excludes him, the right is in ſuch caſe competent to him 
alone. By the ſame principle, if the deed ſhould relate to lands that 
had been formerly ſettled on heirs of entail, or of. a marriage, reduc- 
tion is competent, not to the heir of line, but to the heir of entail or 
proviſion : and ſuch deed is ſubject to reduction, though the ſucceſ- 
ſion had been formerly ſettled in a way that was truly hurtful to the 
granter's family, Kames, 32. or though the inveſtiture ſhould be alter- 
ed by the deathbed-deed in favour of the heir of line ; for in the caſe 
of ſubjects provided to ſpecial heirs, the heir of line is accounted a 
ſtranger. Though this privilege be competent to heirs of proviſion, 
yet the heir, where his right reſts on an obligation by the father not 
fulfilled, cannot bring an action for ſetting aſide any deed granted 
by him counteraQing it; ſince, unleſs there be a ſpecial ſubject aQu- 
ally ſettled on him, to which he may ſucceed as heir, his ſervice muſt 
be inept or incongruous. The only proper method, therefore, to make 
ſuch right of credit effectual, is by an action againſt the father's re- 
preſentatives for fulfilling his obligation, Dec. 16. 1738, Campbell, Re- 
duction ex capite lecli is competent, not only to the heir himſelf, but 
to his creditors, who may transfer it to themſelves by adjudication ; 
or even without adjudication. may, in the opinion of molt lawyers, 
bring directly an action of reduction, libelling upon their intereſt as 
creditors to the heir. One might reaſonably conclude, from the ge- 
nius of our law, that if reduction be competent to the anceſtor's heir, 
it muſt be competent to the anceſtor's creditors alſo, as our law even 
favours creditors before the heir, It hath been adjudged, however, 
Dalr, 110. that the anceſtor's creditors are not entitled to an action 
for ſetting aſide ſuch deeds as had been either conſented to, or corro- 
borated by the heir; probably upon this ground, that the law of 
deathbed was intended for the benefit of the heir only, not of the 
granter himſelf: but the court in that caſe reſerved to the creditors 


their right of reduction upon the act 1621, if the granter was inſol- 
vent 


See Kilk. p. 152, Irvine, 
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vent when he ſubſcribed the deed. By the older practice, the heir 
had no right before his entry to bring either a reduction ex capite lecti, 
or any action whatever, which was not barely poſſeſſory, March 16, 
1637, L. Ednonſton. But it has been long the general opinion, that 


that privilege is one of thoſe which are competent to heirs in the 


right of apparency, at leaſt in thoſe cafes where the deathbed-deed 
is an effectual bar to the heir's entry, Feb. 23. 1676, Appar. heir of 
Heriot. 5 | 

101, The proper method for affecting the heritable eſtate of a per- 
ſon deceaſed, either for his own debt, or for that of his heir, has 
been explained, /upr. b. 2. l. 12. Though, by our former law, the 
heir's creditors who uſed the proper ſteps of diligence, were entitled 
to the ſame degree of preference upon the anceſtor's eſtate, as if they 
had been the anceſtor's creditors; yet equity teacheth, that every 
man's eſtate ſhould be ſubject, in the firſt place, to the payment of his 
own debts, Upon this ground, the Romans admitted of a ſepara- 
tion of the eſtate of the deceaſed from that of the heir, with a pre- 
ference to the creditors of the deceaſed as to his proper eſtate, pro- 
vided they demanded ſuch ſeparation within five years from his death, 
J. 1. 1. De ſeparat. After their example, our legiſlature, by 166, 
c. 24. preferred the creditors of the deceaſed before thoſe of the heir, 
on their debtor's eſtate, if they uſed diligence againſt it within three 
years after his death, This diligence muſt be not only begun, but 
perfected within the three years, Harc. 773. otherwiſe the creditors 
of the heir might be for ever excluded from their right of attaching 
that eſtate, by the imperfect diligence of the creditors of the deceaſed, 
St. ö. 2. t. 12. H 29. ; and therefore the heir's creditors may, after that 
period, attach their deceaſed debtor's eſtate for their own payment. 
This limitation of three years is not a proper preſcription, by which 
the right of action, that would of its own nature have been compe- 
tent for a longer courſe of years, is confined to a ſhorter period. It 
is a ſtatutory privilege conferred on the creditors of a perſon deceaſed, 
who had no ſuch privilege before, under condition that they ſhall uſe 
due diligence within the time expreſſed in the act. The three years 
therefore are not to be computed according to the rule of preſcrip- 
tion, Contra non valentem agere non currit præſcriptio, but they muſt, 
in every caſe, be reckoned down from the death of the anceſtor, in 
the preciſe terms of the ſtatute, Dec. 19. 1678, Paterſon *. 

102, By a poſterior clauſe of the ſame act, no diſpoſition of any 
part of the anceſtor's eltate, granted by the heir within a year after 
the anceſtor's death, is valid, in ſo far as it may be hurtful to the 
creditors of the anceſtor. This 1s declared, in general terms, without 
diſtinguiſhing whether the anceſtor's creditors have or have not uſed 
diligence within the three years, and ſeems to have been inſerted in 
the laſt clauſe of the act, purpoſely to ſave it from falling under the 
triennial limitation eſtabliſhed by the firſt part of it, Falc. i. 219. 
Such diſpoſitions, even when they are granted after the year, feem 
by the firſt part of the ſtatute, to carry this implied burden with them, 
that they ſhall have no force in competition with diligences uſed by 
the anceſtor's creditors within the three years; and if it were other- 
wiſe, the creditors of the heir would have more benefit by a volun- 
tary diſpoſition from him, than by legal diligence; ſee Harc. 144. 
The only view of the legiſlature in this enactment, was to favour the 

| creditors 
* By a later deciſion it was found, That the defunct's creditors ought to do exadt and 


complete diligence, unleſs they could make it appear, that their diligence was retarded with- 
out any fault of theirs, Harc. 773. t 
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creditors of the anceſtor before thoſe of the heir; and therefore the Tir. VIII. 
act ought not to be ſo interpreted, as either to make the condition of 


the anceſtor's creditors worſe, or that of the heir's creditors better 
than before, Hence it does not bar the heir from diſponing, even 
within the year, any part of the anceſtor's eſtate to a creditor of that 
anceſtor ; nor has any creditor of the heir an intereſt to object againſt 
a right granted by that heir, to another of his creditors, though it 
ſhould be within the year, Harc. 773. It is evident, from the ſtyle of 
this act, that it relates only to heritable rights; for the words made 
uſe of in it are, apparent heirs, retours, infeftments, real eſtates, without 
the leaſt mention of executors, confirmation, or moveable ſubjects ; 
and the preference in moveables is ſettled by different rules, Act of 
ſederunt, Feb. 28. 1662; 1695, c. 41. This opinion, that the ſtatute 
1661 enacts nothing concerning moveables, is confirmed by a deci- 
fion, June 17. 1712, Ker: and though Mr Forbes makes our ſupreme 
court to extend that act to moveable rights, in a caſe, Feb. 9. 1711, 
Graham, the only point there determined, viz. that the creditors of 
the fiar or inſtitute in a bond, are preferable to thoſe of the ſubſtitute, 
would have received the ſame judgment, though that act had not 
been made; vid. Bank. b. 4. f. 43. U 3. 


11 1 


Of Succeſſion in Moveables. 


A /FOvzanry ſubjects are, upon the death of the owner, whether Executry and 


1 + dying teſtate, or inteſtate, put under the adminiſtration of per- 
ſons authoriſed by law to execute either the actual or the preſumed 
will of the deceaſed, who are therefore ſtyled executors ; and hence the 
ſubject of moveable ſucceſſion is called executry : but the appellation 
of executors is ſometimes applied deſignativè, to thoſe who are barely 

entitled to the moveable ſucceflion of the deceaſed ab inteftato, and 
have a right to claim+the office of executors, if they ſhall think pro- 
per. Thus bonds are commonly taken payable to the creditor, his 
heirs and executors, 


2. The order of ſucceſſion in moveables ab inteflato, is the ſame as in Rules 


heritage, with the following limitations or exceptions. Firſt, It is an 
univerſal rule in the legal ſucceſſion of moveables, that the next in 
degree of blood to the deceaſed, or the next of kin, ſucceeds to the 
whole; and if there be two or more equally near, all of them ſucceed 
by equal parts, without the prerogative which males enjoy above fe- 
males in the ſucceſſion of heritage, or any right of primogeniture in 
the eldeſt male above the younger. 2dly, The right of repreſentation 
in heritage, by which remoter heirs repreſent their aſcendents, explain- 
ed ſupr. t. 8. H 11. has no place in the ſucceſſion of moveables. Thus, 
where one dies without iſſue, leaving two ſiſters, and a nephew or niece 
by a third fiſter deceaſed, the two ſurviving ſiſters ſucceed to the whole 
moveable eſtate, excluding the child of the fiſter predeceaſed: and in 
the ſame manner, immediate children ſurviving, exclude the grand- 
children, by a child predeceaſed, Yet in queſtions between the full 
and the half blood, repreſentation is admitted, even in moveables. 
Thus, where one deceaſed leaves a ſiſter conſanguinean, or by the fa- 
ther only, and a nephew by a ſiſter- german, or full ſiſter predeceaſed, 
the nephew, though more removed by one degree from his uncle than 
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Boo III. the ſiſter by the half- blood, ſhall take the whole moveable ſucceſſion, 

—Y> as repreſenting his mother, who was ſiſter to the deceaſed by the full. 
blood, July 4. 1729, Gemmil, obſerved in Did. ii. p. 398. 

The heir who 3. Where the eſtate of the deceaſed confiſis partly in heritage, and 

ſucceeds to partly in moveables, the proper heir in heritage has no ſhare of the 


the heritage , . 
has no ſhe moveable eſtate, if there be others as near in degree to the deceaſed 


in the move- ag himſelf, Thus, in the line of deſcendents, the eldeſt ſon gets the 


* whole heritage; and all the other children, whether ſons or daughters, 


Collation by gi vide the moveable eſtate among them in capita, Thus alſo, in the 


the ker. : a hk R 
collateral line, that brother, who, as heir at law, is entitled to the 


whole heritage, is excluded by his other brothers and ſiſters from any 
ſhare of the moveable ſucceſſion. But where the heritable eſtate of 
the deceaſed is ſo inconſiderable in proportion to the moveable, that 
the heir finds it his intereſt to renounce his excluſive claim to the 
heritage, and betake himſelf to his right as one of the next of kin, the 
law allows him to collate or communicate the heritage with the other 
next of kin, who in their turn muſt collate the executry with him; 
ſo that the whole eſtate belonging to the deceaſed 1s thrown into one 
maſs, and diſtributed by equal parts among all of them. And even 
though the heir be not one of the next. of kin, ex. gr. if he be a 
grandſon by the eldeſt fon of the deceaſed, he ſeems entitled to the 
privilege of collating with the deceaſed's immediate children; for 
fince he ſucceeds to the heritage, as repreſenung his father, who was 
one of the next of kin to the deceaſed, he ought to enjoy all the pri- 
vileges which would have been competent to his father as heir, had 
he ſurvived the grandfather. Where the deceaſed leaves only one 
child, he is beth heir and executor without collation ; for where the 


" 


right of the whole eſtate, heritable and moveable, deſcends to the ; 


ſame perſon, there 1s no room for collating the one with the other. 
This kind of collation is admitted, not only in the ſucceſſion of de- 
ſcendents, but of collaterals : ſo that a brother who ſucceeds as heir 
to the deceaſed, if he judges the moveable ſucceſſion the moſt pro- 
fitable of the two, may collate with his younger brothers and his fiſ- 
ters, and ſo come 1n as equal ſharers with them to the whole ſucceſſion, 
1743, Chancellour; for as collation was admitted into our law, that the 
heir might, in no event, be in a worſe condition than the other next 
of kin, that reaſon has equal force in the ſucceſſion of collaterals, and 


of deſcendents. It is only the legal heir, or the heir ab inteflato, who 


is thus obliged to collate the heritage with the other next of kin, in 
order to have the benefit of the moveable ſucceſſion. Where, there- 
ſore, in the caſe of daughters only, the heritable eſtate is ſettled on 


the eldeſt by an entail or deftination, ſhe is entitled upon her father's 


death to her juſt ſhare of the moveables with the other daughters, 

without collating that eſtate, Kames, 20. ; for ſhe ſucceeds to the heri- 

tage by the proviſion of the father, who had full power over it; 

and that proviſion can in no degree affect the moveable eſtate, which 

| by the legal ſucceſſion deſcends equally to her and her younger ſiſters, 
Succeſſion of 4. Where a Scotſman dies abroad ine animo remanendi, the legal ſuc- 
A bread, ceſſion of his moveable eſtate in Scotland muſt deſcend to his next of 
oaks fo kin,. according to the law of Scotland ; and where a foreigner dies in 


—_— _ this country fine animo remanendi, the moveables which he brought 
in: - 


try. 


with him hither, ought to be regulated, not by the law of the terri- 
Nemina debi- tory in which they locally were, but by that of the proprietor's patria 


zorwn, and or domicil whence he came, and whither he intends again to return. 


g = tg This rule is founded in the law of nations “; and the reaſon of it is 
nĩes. h | ' the 


It is founded likewiſe on the ſtatute-law ; ſee 1426, c. 88. 
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the ſame in both caſes, That ſince all ſucceſſion ab inteflato is grounded Tr. IX. 


on the preſumed will of the deceaſed, his eſtate ought to deſcend to 
him whom the law of his own country calls to the ſucceſſion, as the 

rſon whom it preſumes to be moſt favoured by the deceaſed ; ſee 
Princ. of Equity, p. 279. and the decifion there quoted, Falc. i. Nov. 28. 
1744, Brown ; which however is contrary to ſome former decifions, 
though conformable to the opinion of the molt celebrated civilians *. 
As nomina debitorum, or perſonal debts, are moveable in the ſtricteſt 
ſenſe, their ſucceſſion is therefore deſcendible according to the lex 
patria or domicilii, wherever they may be locally fituated, or be due. 


Yet we muſt except from this general rule, as civilians have done, 


certain moveables, which, by the deſtination of the deceaſed, are con- 
ſidered as immoveable. Among theſe may be reckoned the ſhares of 
the trading companies, or of the public ſtocks of any country, ex. gr. 
tae banks of Scotland, England, Holland, South Sea Company, Oc. 
which are, without doubt, deſcendible according to the law of the 
ſtate. where ſuch ſtocks are fixed. But the bonds or notes of ſuch 
companies make no exception from the general rule. Theſe are ac- 
counted part of the moveable eſtate of the deceafed, in the ſame man- 
ner as if the obligation were due by a fingle perſon. A queſtion hav- 
ing been moved, Whether debentures granted for money lent to the 
public in Ireland, and ſecured to the creditors by an act of the Iriſh 
parliament, were to be held loco rerum immobilium? it was adjudged 
that they were not, but that they deſcended as proper moveables e- 
cundum legem domicilii, ſaid Nov, 28. 1744, Brown. he 2 


v. A teſtament is, in the Roman law, defined, A declaration of what Teſtament, 
a perſon wills to be done with his eſtate after his death. By that Jaw, dc 


which acknowledged no difference between heritable and moveable tor 


e execu- 
is a heres 


ſucceſſion as to the power of teſting, a teſtament included the whole fduciarize. 


Nuncupative 


eſtate which belonged to the deceaſed ; but by the law of Scotland, win. 


nothing can be deviſed by teſtament but what is moveable ; and even 
ſubjects that are ſua natura moveable, if they require a ſervice to 
them to the repreſentatives of the deceaſed, cannot be teſted upon, 
t. 8. F 20. A teſtament may be made in the laſt moments of life, and 
under the heavieſt ſickneſs or bodily diſtreſs, provided the maker be 
ſane mentis, of ſound judgment, when he figns it. It is ineffeQual 
till the death of the teſtator ; and conſequently he retains a power of 
revoking it at pleaſure, and ſubſtituting another in its place, by which 
the firſt becomes of no force. In the caſe, therefore, of ſeveral teſta- 
ments of different dates, the laſt only is effectual; and hence teſta- 


ments have got the name of laſt or latter wills. By the Roman law, 


the bare nomination of an heir, made a complete teſtament, in theſe 
three words Titius heres gſto; but by ours, a teſtament, in the ſtrict in- 
terpretation of that term, cannot be conſtituted without the nomina- 
tion of an executor, or a perſon to execute the will of the deceaſed, 
and to adminiſter the moveable eſtate for the benefit of all concerned, 
And where the teſtator thus names an executor, it 1s a proper teſta- 
ment, though he ſhould not mention him who is to have the real in- 
tereſt in the ſucceſſion ; for the law conſiders the executor appointed 
by the deceaſed as an hæres fiduciarius, or truſtee, who is to be account- 
able to the next. of kin, creditors, and others having intereſt in the 


ſucceſſion; 


In a queſtion about the ſucceſhon of William Lorimer, a Scotſman, who had paſſed the 
greateſt part of his life in Scotland, but for ſome years before his death had reſided chiefly 
in England, though ſometimes in Scotland, and died at ſea in a voyage to Italy, whither he 
was going for his health, the Lords found, That his ſucceflion mult be regulated by the law 
of Scotland, Feb. 1770, Mortimers againſt Lorimer. 
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ſucceſſion ; of which more infr. $ 26. On the other hand, nothing 
hinders one from making a ſettlement of his whole moveable eſtate 
in favour of an univerſal legatee or ſucceſſor, though he ſhould not 
in that. ſettlement appoint any executor ; for ſuch bequeſt, though it 
is not in proper ſpeech a teſtament, is effectual to the legatee for mak- 
ing good to him the ſubjets bequeathed ; and the omiſſion of the 
deceaſed in not appointing an executor, is ſupplied by the commiſſa- 
Ties according to the rules of preference to be explained below, F 32. 
The Roman law admitted nuncupative teſtaments, z. e. teſtaments not 
reduced into writing ; but by the uſage of Scotland, no perſon can 
appoint verbally, or without writing, an executor of his will, who, 
fn virtue of ſuch nomination, ſhall, after the death of the teſtator, be 
legally entitled to the office, let the ſubject of the ſucceſſion be ever 
ſo inconſiderable. | 

6. A legacy may be defined in our law, with a ſmall variation from 
the Roman definition, The donation of a ſum or ſubject to be paid 
or delivered by the executor out of the moveable eſtate of the deceaſ- 
ed to a third perſon, He who bequeaths, gets generally the name of 
the teſtator, or the deceaſed ; and the perſon gratified is, both in the 
Roman law and ours, ſtyled the legatary, or legatee. Where a ſettle- 
ment is made by the deceaſed, of the whole, or the univer/itas of his 
moveable eſtate, the perſon gratified is called univerſal legatee ; and he 
frequently gets the name of reſiduary, if his univerſal right be granted 
with the burden of paying particular legacies to others, Though 
theſe donatives to the near kinſmen or acquaintance of the deceaſed 
are moſt uſually bequeathed in teſtaments, yet a legacy may be grant- 
ed in a ſeparate writing, and then its proper appellation is a codicil. 
Legacies have no neceſſary dependence on teſtaments; and therefore 
are effectual, though the granter has not previouſly named an execu- 
tor, or made any general ſettlement of his moveable eſtate, or though 
the executor named by the deceaſed ſhould have died before him. 
Legacies are, like teſtaments, ambulatory, and may be revoked by the 
teſtator, even in his laſt moments, either expreſsly, or by poſterior de- 
rogatory deeds. But if one becomes bound by an irrevocable deed 
inter vivot, to grant a legacy, or not to alter one formerly bequeathed, 
the grant changes its nature to a proper obligation, and becomes as 
effectual as a deed of gift delivered in liege pouſtie, St. b. 3. l. 8. F 28. 
In an univerſal or reſiduary legacy, bequeathed by one 10 his neare/t 
relations, or neareft in blood, in which certain effects belonging to the 
teſtator in a foreign country are included, the deſcription in the teſta- 
ment, which points out the legatee, is to be underſtood according to 
the meaning that the words bear in the teſtator's own country, ſo as 


to carry even the effects ſituated in a ſtate where that expreſſion would 


Nuncupative 
legacy. 


be explained in a different ſenſe, Thus the teſtator's brothers and 
ſiſters, and other next of kin, having been named as reſiduary legatees 
by a Scotſman's teſtament executed in Scotland, the words next of kin 
were found not to include the teſtator's nephews and nieces, as long 
as he had brothers or ſiſters alive, even as to certain Antigua effects 
contained in the teſtament, though, by the laws of that iſland, the 
right of repreſentation obtains in the ſucceſhon of moveables, New 
Coll. il. 238. | | 3 2 

7. Though nuncupative teſtaments are not effectual by the law of 
Scotland to ſupport the nomination of executors, yet nuncupative or 
verbal legacies are valid to the extent of L.1o00o Scots; and the reaſon 
why they are not ſuſtained for greater ſums, may be drawn from the 


proveable 


rule of our law, That no obligation for a ſum exceeding L. 100, is 
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proveable by witneſſes. Where the verbal legacy is granted for more, 
the legatee is entitled to the L. 100, if he be willing to reſtrict his 
claim to that ſum, and the legacy is ineffectual as to the remainder, 
July 7. 1629, Mallace. This doctrine, authoriſing verbal legacies to a 
determinate extent, may reaſonably comprehend univerſal legacies of 
one's whole moveable eſtate when conſlituted verbally : for though 
no ſuch ſettlement can have the effect of conferring on the grantee 
the office of executor ; yet, in fo far as it partakes of the nature of a 
legacy or bequelt of moveables, it ought to be governed by the ge- 
neral rule, which includes all legacies indiſcriminately, without ex- 
cluding univerſal ones, Though a verbal legacy, when 1t exceeds 
L. ioo, cannot be ſupported by the teſtimony of witneſſes, yet the 
teſtator's verbal declaration of his will to the executor, that the reſi- 
due of his moveable eſtate, after ſatisfying the debts and legacies, 
{hould be diſtributed according to his ſpecial direction, 1s obligatory 
on the executor who acknowledges it to the higheſt extent; becauſe, 
in ſuch cafe, the proof of the legacy reits not on parole evidence, 
but of the party himſelf who is debtor in it, Home, 96. 

8. A legacy is valid though there ſhould be an error in the name 
9 the legatee, dummado conſtet de perſona, 8 7 eng di- 


$ 31. cod. tit. : for inſtance, if the deceaſed deer a ſum to Titius, 
becauſe he had taken care of his affairs, when in truth he had never 
meddled in them, or had perhaps neglected them; for the cauſe or 
reaſon for granting a legacy is not eſſential to the legacy ; and there- 
fore the unneceſſary mention of a cauſe ought to be no obſtruction 
to its validity, J. 72. 6. De cond. et demonſir. But legacies granted 
in conſideration of future ſervices are accounted conditional, and con- 
ſequently ineffectual till thoſe ſervices be performed, \ 31. x wt De legat. 
Hence a legatee forfeits his right to a legacy, in which he is named 
tutor to the teſtator's children, if he ſhall, without ſufficient ground, 
decline to accept of the tutory ; becauſe the legacy 1s preſumed to 
have been granted in the view of the legatee's undertaking that office, 
Falc. ii. 1 

9. Ws a legatee dies before the teſtator, the legacy is not tranſ- 

mitted to the legatee's executors; both becauſe legacies are granted 
from the teſtator's ſpecial regard to the legatee himſelf, and becauſe 
they do not become due, dies non cedit, till the death of the teſtator ; 
and nothing can paſs from one to his heir or executor till it be due to 
himſelf, JI. 5. F 1. Quand. dies leg. On this ground, a conditional lega- 
cy falls, if the legatee die before the condition be fulfilled, /. 25. pr. cod. 
tit, It is otherwiſe in conditional obligations, in which the creditor, 
though he ſhould die before the exiſtence of the condition, tranſmits 
the /pes obligations to the heir, & 4. It. De verb. obl. ; becauſe in obli- 
gations the creditor ſtipulates not only for himſelf, but for his heirs, 
. 9. De prob.; whereas in legacies the perſon of the legatee is alone 
regarded, and not his heir: but in legacies where the legatee is hin- 
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dered from fulfilling the condition by the executor himſelf, the lega- 


cy is tranſmitted after the legatee's death to his own executors, be- 
cauſe the law ſuffers no man to avail himſelf of his own fraud, J. 161. 
De reg. ur. A legacy, where it is deviſed to a legatee and his execu- 

Vol. II. 8B tors, 


* Where a perſon gives directions to make out his will in writing, but dies before it is 


executed, this 1s not to be reckoned a nunc _- teſtament ; but the perſon is held to have 


= inteſtate. 80 argued by the Lords in the caſe M*Farqubar contra Calder, June 16. 
79. 
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the bond, nor its value, is due to the legatee; for the alteration of 


ter the teſtator's deceaſe, to the legatee's executors, not by any right 
which theſe executors derive from the legatee, to whom that legacy 


never belonged, he having died before it could have effect by the te- 


ſtator's death, but i in their own right, as conditional inſtitutes in the 


legacy. As a conſequence of its being due to the legatee's executor, 


it muſt paſs upon his death, though he ſhould die without making 
up a title to it, to his own executor, excluding thoſe who may have 
confirmed themſelves improperly to the firſt legatee, New Coll. li. 234, 
Bonds of proviſion, like legacies, are perſonal to the child to whom 
they are granted, and conſequently fall if he die before the granter ; 

for as the proviſion never belonged to the grantee, in whom it was 
not veſted, it cannot be tranſmitted upon his death to his executors, 
New Coll. ii. 60, Upon this ground, in the caſe of an additional pro- 
viſion ſettled upon a daughter, in default of heirs-male of the granter ; 


as the failure of heirs-male 1s the condition of the proviſion, there 


can be no obligation till that condition exiſt, 7. 1. $ 7.; and conſe- 
quently, if ſhe die before heirs-male fail, the proviſion cannot paſs 
from her to her executor, New Cell. ii. 263. 

10. By the Roman law, if one bequeathed a ſubject which he knew 
did not belong to himſelf, the legacy had this effect, that the heir 
muſt have either purchaſed it for the legatee, or paid its value to him 


if it could not be purchaſed, 5 4. Ir}. de legat.: for all teſtamentary 
deeds ought to be ſo explained ut ſortiantur . and unleſs the le- 
gacy had been interpreted in this manner, it could have had no effect. 


Where the teſtator rei aliene believed the ſubject to be his own, which, 
in dubio, is to be inferred from his act of bequeathing, neither the 
thing itſelf, nor its value, could have been claimed from the heir; 

becauſe it was not to be preſumed he would have burdened the heir, 
if he had known that the ſubject bequeathed was the property of an- 


other, ibid. Theſe rules relating to /rgata rei aliene hold alſo by the 


uſage of Scotland, June 16. 1664, Murray; June 24. 1664, Falconer ; 
and they are juſtly extended to legacies, even of ſubjects which truly 
belonged to the deceaſed, but are not tranſmiſſible by teſtament. 


Thus the legacy of an heritable bond due to the teſtator himſelf, 


which he could not but know was heritable, and conſequently not 
deviſable by teſtament, falls by our practice under the rule of a le- 
gacy, rei aliene ſcienter legate, and ſo may be demanded, either itſelf 


or its value, by the legatee, though the ſubject of the legacy was res 
ſua, Dec. 2. 1674, Cranſten ; Falc. 1. July 19. 1745, Paterſon ; tor the 


reaſon of the rule is cqually applicable to both. There is this ſepa- 
rate ground why the legacy of an heritabie bond deviſed in a teſta- 
ment, in which the teſtator's heir is appointed executor and univer- 


ſal jegatary, cannot be queſtioned by the executor, namely, becauſe 


he muſt not be ſuffered to approbate and reprobate the ſame deed ; 
he muſt not, in the character of heir, decline payment of the legacy 
with which the teſtament is charged, and at the ſame time take the 
benefit of the teſtament as executor ; ſee New Coll. ii. 88, Where the 
teſtator appears from the circumſtances of the caſe to have been in a 
miſtake, and to have apprehended the ſubject bequeathed to be move- 
able, when it was in truth heritable, he is preſumed to bequeath it 


| tantum et tale as it ſtands, without warrandice againſt the executor, 


who therefore lies under no obligation to make good the legacy. 


Feb. 21. 1663, Wardlaw. Where one, after having bequeathed a 


moveable bond, has taken an heritable ſecurity for the ſum, neither 


the 


1 113 a. + F XY a Ta AY SS Pt Py YO —_y 8 nm, MP * N a 3 * _ pu, an 3 3 fo 


. ͤðÄiꝛʃ v ̃ —ͤvwt 7 xn Bens een. 
— — = 


Of Succeſſion in Moveables. 


the nature of the debt from moveable to heritable, is conſidered as a 
tacit revocation of the legacy, July 8. 1673, Edmonſlon. 

11. Legacies, when they are univerſal, vid. ſupr. & 6. include caſh 
lying in the deceaſed's repoſitories, moveable bonds, and all other 
moveable ſubjects whatever, excepting only heirſhip- moveables, which 
in teſtamentary deeds are reſerved to the heir; fee Fount, Nov. 12. 
1680, Stevenſon, compared with July 12. 1734, La. Kinfawns, both ob- 
ſerved in Di. ii. p. 133, 134-; and Home, 76. But where the ſubject 
of the legacy is ſpecially limited in the teſtament to the whole furni- 
ture and moveables contained in the houſe of the deceaſed, there is 
no unzverfitas of moveables bequeathed : that term is underſtood to be 
merely exegetical of the term furniture ; and conſequently compre- 
hends neither moveable bonds, which are jura zncorporalia, having no 
proper ſituation, nor even caſh in the repoſitories of the deceaſed, 
which cannot fall under the appellation of furniture, Home, 53. Nei- 
ther does a legacy of the teſtator's whole moveable goods and gear, of 
whatever ſpecies they may be, comprehend caſh in the teſtator's cu- 
ſtody when he died, New. Coll. ii. 135. Particular legacies may be di- 
vided into indeterminate, which are by our writers frequently ſtyled 
general, and determinate or ſpecial. A general legacy, called by the 
Romans /egatum guantitatis, is where a certain ſum of money is be- 
queathed, without mentioning any ſpecial debt due to the teſtator, 
or any particular fund out of which the legacy is to be paid. This 
kind gives to the legatee no jut in re, no real right in any ſpecial debt 
or ſubject for making the legacy effectual; for that is veſted in the 
executor, and the legatee can only inſiſt for payment by a perſonal 
action againſt the executor, who is liable for the ſum, if he has a ſuf- 
ficient fund of free executry in his hands for ſatisfying it. A ſpecial 
legacy, on the other part, where a determinate ſubject which belong- 
ed to the deceaſed, or a particular debt due to him, 1s deviſed, is of 
the nature of a conveyance, by which the property of that ſubject, 
or the right of that debt, is vetted, on the death of the teſtator, di- 
rely in the legatee, to whom therefore an action is competent, for 
the recovery of it, againſt the poſſeſſor of the ſubject, or the debtor 
in the bond, Yet a ſpecial legatee cannot ſue the debtor, without 
making the executor a party to the ſuit, that if there be not a ſuffi- 
cient fund for 3 all the creditors, the executor may inſiſt, 
that that debt be reſerved for their payment, March 10. 1627, For- 
reſter; for onerous creditors are, by the nature of their rights, pre- 
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ferable to legatees, ſince no perſon can grant legacies effectually but 


out of the free executry; that is, after full payment made to every 
creditor of the deceaſed, A ſpecial legacy is not underſtood to be re- 
voked by a poſterior general diſpoſition; for the law preſumes that 
the general diſpoſition is granted with the burden of the legacy, un- 
leſs it contain an expreſs revocation of it. The ſame doctrine holds 
in bonds of proviſion; ſo that the diſpoſition, though it ſhould bear 
to be of the granter's whole moveable goods and gear, is ſo inter- 
preted as to carry only ſuch goods or moveable ſubjects as had not 
been before made over or bequeathed to others, March 8, 1626, Tra- 
quair z Dec. 16. 1712, Monro; July 7. 1732, Strachan, obſerved in 
Vict. ii. p. 133. | 

12, Where legacies are general of ſums of money, each legatee 
muſt, if the deceaſed do not declare the contrary, ſuffer a propor- 
tional abatement, if, after payment of the creditors, there ſhall re- 
main ſome free executry, but not enough to ſatisfy all the legacies ; 
for ſince they have all an equal right to the fund of payment, all 
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cagke to ſuffer proportionally when that fund falls ſhort, © This holds 
even in a competition with a legacy granted for pious uſes: for 
though that kind was ſpecially favoured by the Roman law, yet, by 


our uſage, it ſuffers an abatement in the ſame proportion with com- 


mon legacies, July 6. 1630, Monro. But in the legacy of a ſum or 


ſubject particularly defcribed, the legatee has right to the whole of 


that ſum or ſubject, if what remains fhall be ſufficient for the pay- 
ment of the debts due by the deceaſed, though . there ſhould be no 
overplus towards ſatisfying other legacies; becauſe the deceaſed, by 
bequeathing a ſpecial ſum or ſubject, diſcovers an intention, that the 
ſubje bequeathed thould go to the legatee in all events: and, on the 
other hand, ſeeing ſuch bequeſt is limited to a ſpecial ſubject, no- 
thing is due to the legatee if that ſubject ſhall perith, whatever the 
extent of the free executry may be, unleſs it has periſhed through the 
fault or negligence of the executor, F 16. Inf. De lcgat.; J. 47. 4, 5. 
De legat. 1.; ſee July 21. 1665, Spreul, It may however be obſerved, 
that a legacy, though in the form of words general of a ſum of mo— 
ney, has the effect of a ſpecial legacy, where the deceaſed declares it 
to be granted for purchaſing a ſpecial ſubject, the bequeſt of which 
would have been preferable to other legacies. Thus a legacy of L. 20 
to an executor for mournings was preferred to other legacies, in ſo 
far as extended to the ſum at which a decent ſuit of mournings might 
be purchaſed, Home, 25. | 

13. In the legacy of a ſubject bequeathed indefinitely, without any 
charaQer diſtinguiſhing it from others of the ſame kind belonging ta 
the deceaſed, which the Romans called ſegatum generis, as a yoke of 
oxen, a horſe, a piece of tapeſtry, &c, the legatee can have no jus in 
re; for there is no ſpecial thing bequeathed which admits of being 
the ſubject of a real right, and his title is no ſtronger to any one in- 
dividual thing, than to every individual of the ſame kind which be- 
longed to the deceaſed. In this kind of legacy, the Roman law ap- 
pears to have given the election, ſometimes to the heir, and ſome- 
times to the legatee, according to the nature of the thing bequeath- 
ed, g 22, Inſt. Delegat.; I. 71. pr. De legat, 1.; I. 4. De trit. vin.; but 
the general rule laid down in J. 37. pr. De legat. 1. is equitable, That 
the heir {hall not be compelled to give the beſt, nor the legatee to ac- 
cept of the worlt, 

14. Deeds of a teſtamentary nature are more favoured, and there- 
fore receive a more liberal interpretation, than obligations inter vivos, 
J. 12. De reg. jur. Hence a teſtament to which an impoſſible condi- 
tion is adjected, is as effectual as a pure teſtament, the law conſider- 
ing the condition as not adjected, J. 3. De cond. et dem. Hence alſo 
unintelligible expreſſions in a teſtament or legacy are held pro non ſcrip- 
tis, and what remains plain has full effect, J. 2. De his gue pro non. 
And in general, though the words ſhould be ambiguous, or even im- 
proper, they ought to be interpreted according to the preſumed will 
of the teſtator, if by any conſtruction they can be brought to it, 


IJ. 24. De reb. dub.; l. 69. F 1. De legat. 3. From this rule it alſo fol- 


lows, that in any donation by the teſtator of a ſum left to the ma- 
nagement of truſtees, to be applied to ſpecial uſes, the ſettlement does 
not loſe its force, though the truſtees ſhould either by death or re- 
nunciation be reduced to leſs than a quorum ; in which caſe the ſur- 
vivor who accepts may by himſelf execute the truſt ; and even though 
all of them ſhould die or renounce, the court of ſeſſion may ſubſti- 
tute one in their place, with powers to carry the will of the deceaſed 
into execution; u7 voluntas teftatoris ſortiatur effectum, New Coll, i. 32. 
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In queſtions ariſing upon legacies between the executor and the legatee, 
the executor, as the debtor, is more favoured than the legatee who 1s 
the creditor, J. 47. De legat. 2. 


651 


aw os» 


15. All who are capable of conſent, may make a teſtament, or Who can 


grant legacies, if they are not diſabled by ſpecial ſtatute or cuſtom ; 
cven minors, without the conſent of their curators; wives, without 
the conſent of their huſbands ; and perſons interdicted, without the 
authority of their interdictors. But there are few who have fo abſo- 
jute a power over their eſtate, that they can teſt upon the whole of it. 
Where a perſon has either wife or child, a certain portion of his 
moveable eſtate hath, from our carlieſt times, fallen upon his death 
to the widow, and a certain portion to the bairns, or younger child- 
ren, of which therefore he cannot diſpoſe by will, Reg. Mey. lib. 2. 
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c. 37. The ſhare belonging to the widow 1s called jus relifz; and 


that which falls to the children, is ſometimes, from the Roman law, 
ſtyled the legitim, or the portion given them by the law; and ſome- 
times their portion natural, or bairns part of gear. It may be thought 
not reconcileable to the communion of goods, which is by our law 
conſequent upon marriage, that the moveable eſtate which was, ſtand- 
ing the marriage, common to man and wife, fhould upon its diſſo- 
tation be divided, not entirely between the two /ocii, to whom it be- 
longed, but that a third party, the children, ſhould alſo be entitled 
to a ſhare of it. But it muſt be attended to, that by the law of na- 
ture itſelf, children have a right, upon their firſt exiſtence, to ſome 
mare at leaſt of the goods which formerly belonged in common to 
their two parents, of whom they may, without impropriety, be reck- 
oned a part; though indeed the power of admiuf̃ſtration inherent in the 
father, ſmothers the effects of the childrens right during his life. 
Where, therefore, there is iſſue of the marriage, the ſliare which, on 
ts diflolution, falls to the children, deſcends to them in conſequence 
of that natural right, without deſtroying the notion of a communion 
ol goods, 
16. From hence it appears, that the-rights thus ariſing to the wife 
and children, are truly rights of diviſion of a common ſubject; 
for ſo oon as the communion which is formed by the marriage, 
cafeth by its difſolution, the ſociety- goods fall to be divided. It is 
true, that the intereſt of the wife in thoſe goods, as well as that of 
1he children, lies dormant during the hufband's life; who therefore, 
in conſequence of his ſuperiority over the wife, and of lis right of 
adminiſtering ſor his children, can not only alienate them for a va- 
luable confideration, but make a preſent of them to whom he will, 
provided the deed be not granted in ſraudem of thoſe legal rights, 
Dec. 8. 1675, Thomſon, But this unlimited right in the huſband 
ceaſeth before his actual death. So ſoon as he begins to die, as 
Dirleton expreſſeth it, v. Legitrma liberorum, i. e. from the moment 
that he is firſt ſeized with that diſeaſe which ends in death, he is in 
the judgment of law already dead, and loſes the legitima potęſtas of 
diſpoſing of the ſociety-goods, or, as the words are commonly tranſ- 
lated by our lawyers, his oy OY. All gratuitous deeds, there- 
fore, executed by him after that period, tending to diminiſh the 
right of the widow or children, are void, though they ſhould not be 
fraudulent: nay the huſband, though he ſhould be in liege pouſtic, 
cannot diſpoſe of his moveables to the prejudice of the jus relictæ, or 
right of legitim, by way of teſtament, or indeed by any revocable 
deed * ; for revocable grants create no debt till the death of the grant- 
Vor, II, 8 C er, 
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er, and at that period the right of the ſoctety-goods is fully veſted in 
the widow and children, Kames, 107. Nevertheleſs rational deeds 
granted by the father in relation to his moveable eſtate, if they be 
executed in the form of a diſpoſition inter vivot, are ſuſtained, though 
their effect ſhould be ſuſpended till his death, Fount, Fan, 12. 1697, 
Johnſton; Fan. 18. 1721, La, Balmain, A wife who has accepted of a 
conventional proviſion from her huſband, is not underſtood by that 
acceptance to have renounced her jus relictæ, or her legal intereſt in 
the moveables under communion : ſhe is indeed in ſuch caſe excluded 
from her terce by ſpecial ſtatute, unleſs it be expreſsly ſtipulated in 
the deed of proviſion, that ſhe ſhall have right to both, 1681, c. 10. ; 
but as that act mentions nothing of the jus relictæ, when there was 
the faireſt opportunity, if the legiſlature had truly ſuch intention to 
exclude it, a preſumption ariſes, that it was omitted purpoſely, and 
that conſequently the widow is entitled, both to the ſpecial proviſion, 
and to the jus relictæ, unleſs ſhe has accepted that proviſion in full, 
not of her terce only, but of all her other legal rights, 
Legitimisdce 17. No legitim can be claimed by children, but out of the move- 
_ nn able eſtate belonging to their father at the time of his death; ſo that 
ing to the fa- there is no room for it, upon a mother's death, though ſhe ſhould ſur- 
ther at his vive her huſband ; not even out of that part of the goods in commu- 
To whom is nion, Which ſhe had received jure relictæ upon her huſband's death; 
it due. for her ſhare of theſe became, upon the diviſion, her own abſolute 
property.  2dly, Children who are forisfamiliated, (a term explained 
infr. F 23.), are not entitled to a legitim. 3dly, It is due to imme- 
diate children only, and not to grandchildren or remoter deſcendents ; 
either becauſe the law conſiders the legitim as a right ſo perſonal to 
the child himſelf, that unleſs he claim it during his lifetime, it falls 
by his death; or becauſe a preſumptio juris et de jure, ariſes from the 
immediate father not claiming it, that he had renounced it before his 
death, upon receiving his juſt ſhare of the effects of his father. All 
the huſband's children, of whatever marriage they may have been 
procreated, are equally entitled to a legitim on their father's death; 
for as children have no ſuch claim on the death of their mother, the 
children of former marriages would be entirely cut off, if they were 
not entitled to a legitim equally with the children of that marriage 
which was diſſolved by the father's death. 
Dead's part. 18. What remains over the jus relictæ, and the children's legitim, is 
the abſolute property of the deceaſed, of which he has the free diſ- 
poſal, even to a ſtranger, not only in liege pouſtie, but by teſtament 
etiam in articulo mortis ; and it is called the dead's part, becauſe the de- 
ceaſed had full power over it. Where a perſon has neither wife nor 
child, all his moveable eſtate 1s dead's part, and conſequently may be 
deviſed by teſtament. This dead's part, if it was not diſpoſed of by 
will, was, by our ancient law, Sf. Gul. c. 22. committed to the care of 
the biſhop of the dioceſe, or ordinary, who began about that time to 
be looked upon as the legal truſtee of the moveables of deceaſed per- 
ſons. The biſhop, in the exerciſe of that truſt, ſometimes applied 
them to pious uſes, and ſometimes retained them to himſelf, to the 
excluſion of the next of kin, even when the deceaſed died in pupilla- 
rity, and ſo was incapable of making a will, or of diſcovering any 
purpoſe concerning his ſucceſſion. To put a ſtop to ſuch illegal and 
oppreſſive practices, it was enacted by 1540, c. 120, That where one 
died ſo young that he was not capable of teſting, his moveable eſtate 
ſhould go to his next a-kin ; and this act was ſoon extended by cuſ- 
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rom, with univerſal approbation, to the caſe of perſons of full age, 
dying inteſtate. | 

19. If one, upon his death, leave a widow and no children, the 
goods in communion divide into two equal parts; of which one goes 
to the widow, the other is dead's part. The words uſed in the 
language of our law for expreſſing this, are, that the teſtament of the 
deceaſed divides in two: which however is improper; becauſe no- 
thing ought to be denominated a teſtament, but what may at leaſt 
be the ſubject of a teſtament; in which ſenſe it is the dead's part on- 
ly which deſerves that name, as that alone can be teſted upon. If the 
deceaſed has left children, one or more, but no widow, the teſtament 
is alſo bipartite ; for the children get one half as egitim, the other 
half is dead's part, which, if it be not actually teſted upon, goes alſo 
to the children in the character of next of kin. If he leave both wi- 
dow and children, though all his children ſhould have been of a for- 
mer marriage, the diviſion is tripartite ; the widow takes one third 
by herſelf, another third goes to the children equally among them as 
ligitim, and the remaining third is the dead's part. Nay, if he leave 
a widow, and but one child, who ſucceeds to his heritage, ſtill the 
ſociety-goods divide in three, becauſe ſuch only child is entitled to a 
legitim. Though the proper ſubje which falls to the heir is the he- 
ritage, the moveables being the fund intended by the law for pro- 
viding the younger children ; yet the heir's right of legal ſucceſſion 
to his father's heritage, cannot preclude him from his natural right, 
as the only child, to his father's moveable eſtate, Zan. 12. 1681, Trot- 
ter. Neither is the circumitance of his being an only child a reaſon 
for enlarging the widow's ſhare from a third to a half. 

20. When a wife in her marriage contract renounces her jus relictæ, 
by the acceptation of a ſpecial proviſion in ſatisfaction or in full of it, 
ſuch renunciation is conſidered, not as a conveyance of her third to 
her huſband, ſo as to increaſe the dead's part from one third to two 
thirds. It has the ſame effect as her death, ſo as to make the huſ- 
band's teſtament divide in two, the one half legitim, and the other 
the dead's part. The reaſon is, the wife's right is not of the nature 
of a debt, which may be transferred by the wife to the huſband ; it 
is a right of diviſion, which takes no place till the diſſolution of the 
marriage; and as this right is extinguiſhed by the predeceaſe of the 
wife, becauſe after her death ſhe cannot be reckoned in the diviſion, 
it muſt be alſo extinguiſhed by her renunciation. A widow who has 
renounced, cannot concur in the diviſion; and in every caſe where 
the widow cannot concur, the legitim is the' half of the executry, 
Kames, 66. | 

21, Upon the diſſolution of a marriage, by the predeceaſe of the 
wife without iſſue, the goods falling under communion divide in 
two ; the one half is retained by the ſurviving huſband, who was one 
of the /ocii, and who, ſtanding the marriage, had the abſolute ma- 
nagement of the whole; the other half, being the ſhare falling to the 
wife, the other partner, upon the diviſion of the ſociety- goods, de- 
ſcends, as her abfolute property, to her next of kin. A bipartite di- 
viſion ought alſo to be made in a teſtament, where the predeceaſing 
wife leaves iſſue of the marriage; for it is certain there is no room 
for a proper tripartite diviſion, except in the caſe of a legitim, and 
that is neither due to children out of the mother's effects, nor out of 
thoſe of the father ſo long as he is alive. Even in that caſe, however, 
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1606, Ilome. Two thirds therefore remain with the ſurviving father, 
as if one of the thirds were due to him proprio nomine, and another as 
legitim; to the adminiſtration of which he is entitled for the behoof 
of his children; the remaining third, being the wife's ſhare, divides 
in capita among her children, whether of that or any former marriage; 
for all her children are equally her next of kin, Sz. b. 3. f. 8. 8 43. 
The children of the laſt marriage appear entitled, if they are of perfect 
age, to inſiſt againſt the ſurviving father for the preſent payment of 
their ſeveral proportions of the ſhare falling to their deceaſed mother; 
for it falls to them, not as legitim, which is due only out of their fa- 
ther's moveables, and which they cannot demand till las death, but 
as their mother's ſhare of the ſociety- goods, that, upon the diſſolu- 
tion of the marriage by her death, deſcends to her children in the 
way of ſucceſſion, Where the hutband predeccafes, neither widow 
nor children can claim a right in any part of the heirſhip-moveables, 
as goods falling under the communion, becaufe thoſe are truly ap- 
purtenaaces of the heritable rights which belong to the heir, But 
where the wife happens to die before the huſband, lier next of Ein are 
entitled to a ſhare of the whole inoveables, without deducting any 
part as heirſhip, Jon. 1727, Jindſiy; becauſe heirſhip is a certain ſhare 
of the moveable eſtate at the preciſe time of the death of the hutband ; 
and therefore while he is alive, he can have no heirihip. | 

22. Nothing can be accounted executry, but what is free, aſter fatis= 
fying all the debts due by the deceaſed ; and therefore theſe muiſt be 
deduced before any teſtament can be divided. As the huſband has 
the uolimited power of adminiſtration during his life, the debts, con- 
tracted by him muſt be preferable to the rights both of the widow, 
the children, and the next of kin: they therefore affect the whole 
goods in communion; and, ſo far as they go, diminiſh the jus relife 
and legitim, as well as the dead's part. Where the huſband, in his 
marriage- contract, provides the widow in a particular part of the 
moveables, ſhe becomes the huthand's creditor ; and, in that charac- 
ter, is preferable par: paſſu with his other perſonal creditors on the 
moveable eitate, if it be not fufhcient for the payment of all the debts, 
If it be more than fu{kcient for that purpoſe, ſhe is entitled both to 
her ſpecial proviſion, and her zus relif{e, rf fhe has not accepted the 
firſt in ſull ſatisfaction of the Jaſt, conformably to the rule laid down 
ſir. F 16. Donations to the wife, and obligations of proviſion to 
children, delivered to them by the granter in liege poiſtie, whether by 
marriage- contract or in feparate bonds, mult, like other debts due 
by the deceaſed, come off the whole head of the executry, June 19. 
1678, Dickſon; July 16. 1678, Murray. The funeral charges of the 
decgaſed, the widow's mournings, and the alimony due to her from 
che dry of her huſband's death, till the firſt moiety of her jointure be 
payable, allect alſo the whole executry : for though thoſe debts are 
never contracted till after his death, yet becauſe, by the neceflity of 
nature, that expence mult be incurred by all men; it 1s therefore, in 
rhe judgment of law, the huſband's proper debt, June 20. 1713, Mon- 
creiffe ; but legacies, or gratuitous obligations, granted by him on 
deathbed, becauſe they cannot hurt the legitim or jus relictæ, affect on- 
ly his dead's part. The ſhare of the goods in communion, which on 
the wife's predeceaſe falls to her next of kin, cannot be affected by 
any debt contracted by the huſband after her death; becauſe the right 
of that ſhare accrues ip/o jure to the wife's executors, by the divifon 
conſequent upon her death, after which the huſband hath no power 
over it, But the wife's funeral charges are conſidered as her own 
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proper debt, and fo fall wholly on her executors, or next of kin, who Tr. IX. 


are entitled to her ſhare; and they will affect her paraphernalia as well 
as other executry. Perſonal bonds due to the huſband, becauſe they 
are, by 1661, c. 32. moveable in reſpeRt of ſucceſſion, and heritable 
as to the widow, muſt therefore increaſe the legitim, and dead's part, 
but not the jus relifte: and as the has no benefit from ſuch bonds 
when due to the huſband, neither can her ſhare decreaſe by any per- 
ſonal bonds due by him, the burden of which falls altogether upon 
his children or next of kin. Theſe obſervations concerning the le- 
gitim and yrs relictæ, in queſtions with the widow, children, and next 
of kin, are not applicable to the caſe of a competition with the credi- 
tors of the deceafed. Let the eſtate falling under communion be ever 
fo large, if there be heritable debts due by the deceaſed more than 
will exhauſt it, the creditors in theſe can affect the whole executry 
for their payment. 

23. By a child forisfamiliated is to be underſtood one who, by hav- 
ing already received from his father his ſhare of the legitim, and diſ- 
charged it, or by his renouncing it even without real ſatisfaction, is 
no longer accounted a child in the family, and is therefore excluded 
from any farther ſhare of it. As this right of legitim is ftrongly 
founded in nature, the renunciation of it is not to be inferred by im- 
plication. It is not preſumed, either from the child's marriage, or 
his carrying on a trade by himſelf, or even his acceptance of a ſpecial 
proviſion from the father at his marriage, Harc. 47%, if he have not 
expreſsly accepted of the proviſion in full ſatisfaction of the legitim. 
But as one, while he has neither wife nor child, has abſolute power 
over his whole eſtate, he may, by marriage- contract, ſettle proviſi- 
ons on his younger children to be procreated of the marriage, in ſa- 
tisfaction of the legitim; which, though never accepted of by them, 
will effectually exclude their right to it. On this ground, a daughter 
was found excluded from the legitim, where the father had, in his 
marriage- contract, provided the whole conqueſt to the children of 
the marriage, notwithſtanding her plea, that he had, in the diſtribu- 
tion of it among his children, given her the ſmalleſt ſhare, June 17. 
1732, Sir Ja. Stirling. A child's renunciation of the legitim, or his 
acceptance of a ſum in ſatisfaction of it, hath the ſame effect, in re- 
gard of the younger children entitled to it, as the death of the re- 
nouncer; fo that his ſhare divides equally among the reſt, Feb. 17. 
1671, Macgill, But a child renouncing the legitim, 1s not cut off 
from his right to the father's dead's part; for to that he is entitled 
not as a child in familia, but as next of kin to the father, Gosf. July 19. 
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1672, Chiſholm. Where therefore there is but one younger child, his 


renunciation of the legitim has the effe of turning the whole of that 
Tight, to which he was entitled as the only younger child, into dead's 
part ; and conſequently all the executry falls to the renouncer him- 
ſelf, in the character of the father's next of kin, unleſs the heir be 
willing to collate the heritage with him, Falc. ii. 62. *. But where a 
child renounces not only his legitim, but in general all intereſt, of 
whatever ſort, in the executry, or all that he might claim by his fa- 
ther's death, ſuch renunciation plainly imports a renunciation alſo of 
the dead's part, Fount. Dec. 4. 1694, Fowbiſter ; fee Home, 101. The 
renunciation both of the legitim and dead's part by a younger child, 
operates in favour, not only of the other children who continue in 

Vor, II, 8D family 


In a late caſe, Henrietta Sinclair againſt Sinclair of Olrick, Nov. 1768, the Lords found, 
oo the 1— the only younger child made the whole legitim acerue to the heir 
without collation. : . 


556 An Inflitute of the Law of ScorrLAxp. 

Book III family with their father, but in favour of their deſcendents; fo that 

the child renouncing cannot claim the office of exccutry in competi- 

tion with any of thoſe deſcendents, though he be truly a degree 

nearer in blood to the deceaſed than they, Home, 101. In like man- 

ncr, ſuch renunciation excludes, not only the renouncer himſelf, but 

his deſcendents, in competition with, the deſcendents. of the children 

who had not renounced ; for they. cannot, in their father's right, lay 

claim to any ſubject to which the father has expreſsly given up his 

claim; but the renouncer's children are not excluded in a queſtion 

With collaterals, after all the other deſcendents of the deceaſed have 

failed ; for where the father procures a renunciation of the legitim or 

executry from any child, his purpoſe is barely, that his other chil- 

dren may have the benefit of it without the leaſt intention that any 

of his own deſcendents, even the children of the renouncer himſelf, 

ſhould be thereby excluded from their natural right, in competition 

with a collateral kinſman, Feb. 2. 1731, Campbell, obſerved in Dit. ii. 

Collation a- 1 70 For preſerving an equality in the diſtribution of the legitim 

nes » un. among the younger ſons entitled to it, who have an equal intereſt in 

ES” ©" the father's moveable eſtate, we have adopted the doctrine of the Ro- 

man law, tit. De collatione bonorum, & De dot. collat. which introduced 

a collatio, by which the child, who had already got a proviſion from 

the father, was obliged to collate it with the other children, and im- 

pute it in his part of the legitim. Every proviſion given by the fa- 

ther to the child falls under collation, J. 29. C De inoff. tiff. ; not only 

the tocher, or other proviſions, granted in his or her marriage- con- 

tract, or in ſeparate bonds, S/ b. 3. f. 8. 45.; Home, 18. ; but all ſums 

actually advanced by the father to the child, or tor his behoof, though 

without any writing ſigned by the receiver obliging himſelf to ac— 

count ; which ſums may be proved by his oath. But neither the ex- 

pence of ſuch education as 1s ſuitable to the child's quality or for- 

tune, nor inconfiderable preſents made to him by the father, ſuffer 
collation. | | | 

In what caſes 25. Collation is excluded, where it appears evidently to have been 

Eo granter's intention, that the child ſhould have the proviſion as a 

precipuum, over and above his ſhare of the legitim. Thus, firſt, A 

clauſe in a bond of proviſion by a father, that the child ſhould, not- 

withſtanding that proviſion, have at his death, an equal thare of his 

goods with his other children, 1s the cleareſt indication of his will, 

that the proviſion ſhould not be collated, Feb. g. & 19. 1631, Corfan. 

Stair affirms, 6, 3.7. 8. § 45, 46. that a clauſe, declaring that the child 

thall continue a bairn in the houſe, implies alſo a prohibition to col- 

late; and it was ſo adjudged, Nov. 18. 1737, Beg, obſerved in D:#. i. 

p. 149. But a father's declaration in the bond of proviſion, that the 

child is to continue in his family, and conſequently to be entitled to 

a ſhare of the legitim, ſeems to be but a flight evidence of his pur- 

poſe, that the child is not to collate, for collation is admitted only 

among thoſe who are entitled to a legitim. 24ly, A child cannot be 

compelled to collate a bond of proviſion granted to him by his father 

on deathbed, contrary to the doctrine maintained by ſome writers, 

Mack. F 11. b. f.; for if he were, the proviſion would be altogether 

fruſtraneous, fince the child could not receive the leaſt degree of be- 

nefit by it, though it be obvious, that the father meant it as a grati- 

fication to him, It 1s true, that the father cannot, by a deathbed- 

deed, diminiſh the legitim to the prejudice of any of his children, 

but he may diſpoſe of his dead's part, etzam in articulo mortis ; and 2 
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he can bequeath it to a ſtranger, much more to his own child. Upon Tir. IX. 
a ground extremely ſimilar, a legacy by a huſband to his wife, was 
preſumed to have been granted wholly out of the dead's part, and fo 
not imputable towards {ſatisfying her jus relife, Jan. 12. 1681, Trot- 
ter. Where a land- eſtate, or an heritable right, is provided to a younger 
child, he is not bound to collate it; for the ſubject of the legitim is 
not impaired by ſuch proviſion, ſince the fund out of which the le- 
gitim is due, does not ariſe from heritable rights, Feb. 14. 1677, 
D. Buccleugh. As this kind of collation is introduced, that equal ju- 
ſtice may be done to all who have a right in the legitim, it does not 
affect the right of third parties. Hence a widow cannot be compel- 
led to collate legacies or donations given to her by her huſband, and 
thereby to increaſe the legitim, ſaid Jan. 12. 681; nor, on the other 
hand, are children in familia obliged to collate their proviſions with 
the widow, in order to increaſe the us relicte. 
26. Ir has been already ſaid, & 2, Oc. that all the moveable eſtate of Executor's 
perſons deceaſed, over which they have full powers, or, in other words, a 4. 
their dead's part, deſcends to their next of kin, in ſo far as it has not teſtament. 
been teſted upon : and thus the law ſtands, though another who is a 
ſtranger, i. e. who has no intereſt in the legal ſucc.ſhon, be named 
executor by the deceaſed in his teſtament, becauſe he is not by fuch 
nomination preſumed to exclude his next of kin from the ſucceſſion, 
but merely to confer on the executor ſo named, as an heres fiduciarius 
or truſtee, the right of adminiſtration for his behoof. As, by the 
former practice, ſuch executors appropriated the whole to their own 
uſe, contrary to this natural preſumption, they are, by 1617, c. 14. de- 
clared accountable, not only to the widow and children, but to the 
remoter next of kin: but they are by the ſtatute allowed to retain to 
themſelves a third part of the free executry, or of the dead's part, 
for their trouble in executing the teſtament. An eldeſt fon, who is 
named executor, is cntitled to retain a third, in the terms of this 
ſtatute, S!, ö. 3. t. 8. F 53. he being accounted a ſtranger guoad mobilia, 
becauſe he cannot ſucceed both in heritage and moveables, where 
there are younger children. The widow is alſo a ſtranger to the de- 
ceaſed in the ſenſe of this act, becauſe ſhe is none of the next of kin. 
Theſe executors can only retain a third, after the deduction both of 
debts and even of legacies *; for the deceaſed might before that act 
have diſpoſed of the whole dead's part by legacies, and the ſtatute 
was not deſigned to make their condition better than before; where- 
fore, if the dead's part be exhauſted by legacies, the executor has no- 
thing but the nudum Yfficium, an unprofitable office, July q. 1631, Mil- 
fon. Legacies, where they are left to thoſe executors, mult, by the 
ſtatute, be imputed towards the payment of their third; and if the 
legacy exceeds the third, the executor gets the full legacy, but can re- 
tain no part of the third. If he who is named executor, hath, as one 
of the next of kin, a partial intereſt in the legal ſucceſſion, he is en- 
titled to no allowance for his trouble, unleſs ſach intereſt be leſs than 
a third; in which caſe he may retain as much of the dead's part as, 
when added to his legal ſhare, makes up a third. The act makes no 
proviſion for executors, who, without any nomination by the deceaſ- 
ed, are appointed by the judge, and who therefore are excluded from 
all ſhare in the teſtament, as they were before the enactment. Where 
the ſtranger is named, not only executor, but univerſal legatee, there 


is no room for preſuming a truſt lodged in him for the behoof of the 
next of kin, | | 


27. As 


* See Meck. O8f. p. 350. 
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Boos III. 27. As an heir in heritage muſt complete his titles by entry, fo an 
Confirmation executor is not veſted with the right of the moveable eſtate belong- 
of executors. ing to the. deceaſed, without confirmation; which is therefore - ſtyled 
by ſome lawyers, though improperly, adilio hereditatis in mabilibus. 
Confirmation may be defined, A ſentence of the judge competent, 
authorifing an executor, one or more, upon making inventory of the 
moveable eſtate, and debts due to the deceaſed, to ſue for, recover, 
poſſeſs and adminiſter the whole, either for the behoof of themſelves, 
or of others intereſted therein. Where an executor named by the 
. deceaſed is authoriſed by the judge, it is called the confirmation of a 
 teſtament=teſlamentary; and when the judge confers the office of exe- 
cutor upon a perſon of his own nomination, it is ſtyled the. confirma- 
tion of a teſtament- dative. oY 
Origin of con- 28, Confirmation muſt be carried on before the biſhop's court or 
frmation. commiſſary. This right the biſhops aſſumed gradually to themſelves 
1 from very {mall beginnings. The general opinion of their integrity 
in the firſt ages of Chriſtianity, not only led dying perſons to commit 
to their care their orphan children, but alſo induced the civil power to 
intruſt the biſhop of the dioceſe with the execution of legacies grant- 
ed for pious uſes, where the deceaſed himſelf had named no executor, 
J. 28. § 1, 2. C. De epiſc. et. cler. And their claim appeared to. have 
been ſtretched no farther for many centuries after, either hy the Canon 
law, Decretal. I. 3. t. 26. c. 17. 19. nor by our molt ancient cuſtoms, 
which left to the ſheriff or judge-ordinary the execution of teſtaments, 
Reg. Maj. lib. 2. c. 38. 4-; unleſs where the party who was, brought 
before the ſheriff objected a nullity againſt the teſtament, or denied 
that the ſubje in queſtion was bequeathed ; in which caſes, the bi- 
{hop had the ſole cogniſance, ibid. $ 5, 6. Bur ſoon after the reign of 
David I. a right was acknowledged in biſhops, not only of diſpoſing 
of the goods of all who died without a will, St. Gul. c. 22. *, but of 
confirming the teſtaments of all Scotſmen who died in foreign parts, 
1426, c. 89. By this branch of juriſdiction, a great addition was 
made to Epiſcopal revenues, even after churchmen had been deprived 
of the right of the dead's part, by 1540, c. 120. ; for in every con- 
firmation of a teſtament, beſides the other fees of court, the twentieth 
part of the moveables fell to the biſhop of the dioceſe, which was cal- 
led the quot of the teſtament, becauſe it was the proportion or quota 
to which the biſhop was entitled at confirming, Ar firſt the debts 
due by the deceaſed, were not deducted from his effects, in the com- 
putation of the quot; ſe that, even where the moveable eſtate was not 
ſufficient for ſatisfying the debts, the biſhop was ſecure of his quot, 
to the great prejudice, not only of the deceaſed's next of kin, but of 
his creditors, and in direct contradiction to the above- cited ſtatute of 
K. William, c. 22. H 2, 3. by which the biſhop was made anſwerable 
for the debts due by the deceaſed, to the full extent of his funds, in 
the ſame manner as executors named by teſtament, The exacting of 
quots in the confirmation of teſtaments, was declared a grievance, 
and therefore prohibited for the future, by 1641, c. 61. ; which act 
was revived after the Reſtoration, by 1661, c. 28, ; and though quots 
were again reſtored to biſhops the year after, by 1662, c. 1., they were 
by a poſterior act, 1669, c. 19. ordained to be paid only out of the free 
gear, or deduttis debitis. By 1701, c. 14. the act 1661, c. 28. was re- 
vived, whereby quots were prohibited, with a clauſe ſaving , the dues 
of court payable to the commiſſaries and their clerks ; which clauſe is 
ſo explained in practice, as to juſtify the demand, not only * N 
ſonable 
ee this ſtatute explained, Hailers Annals of Scotland, wil. i. P. 330. | 
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ſonable fee to the clerks, but of a compoſition to the judges, in pro- 


portion to the amount of the teſtament. | 
20. Teſtaments muſt be confirmed in that commiſſariot where the 


deceaſed had his domicil or reſidence; and if he had two diſtin: 
places of reſidence, each in a different commiſſariot, the commiſſary 
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in whoſe territory he had his principal domicil, muſt confirm not only firmed. 


the moveables lying within his commiſſariot, but the whole of the 
teſtament. Thus, though one ſhould have reſided with his family in 
a city or borough, not for forty days only, but for months immediately 
preceding his death; yet if his principal ſeat was in the country, the 
confirmation of all his moveables muſt be carried on before the com- 
miſſariot where that dwelling houſe is ſituated, Feb. 7. 1672, Commiſ. of 
Edinburgh ; New Coll. i. 57. If one die in a foreign country, his teſta- 
ment muſt be confirmed at Edinburgh, as the commune forum, unleſs 
he went thither with an intention to return ; in which caſe it muſt 
be confirmed in the commiſſariot where he laſt reſided before he 
went abroad, 1426, c. 89. ; Nov. 22. 1661, Douglas; Hare, 459. The 
teſtaments of common ſoldiers, travelling-merchants, and others who 
have no fixed reſidence, mult be confirmed in the commiſſariot where 
they die, if they have been there for forty days preceding their death 
but if for a ſhorter time, the confirmation muſt be carried on at Edin- 
burgh, as the commune forum, Feb. 16. 1711, Niſbet. 

zo. Confirmation itſelf is preciſely neceſſary in the general caſe, 
to veſt a moveable eſtate in the executor. Hence a decree-dative ob- 
_ tained by one as next of kin, is not ſufficient, without a ſubſequent 
confirmation, to tran{mit the dead's part from him to his executors, 
though he ſhould have died  curſu diligentie, Falc. i. Jan. 23. 1745, 
Carmichaels ; New Coll, ii. 213. : for as the law has ſaid, That no move- 
able ſubject belonging to one deceaſed is tranſmiſſible ro his executor 
without confirmation, a decree-dative can have no ſuch effect; which, 
without veſting any right, barely declares, that the -obtainer of the 
decree has a title to be confirmed, if he chooſes to apply for it.—— 
There are ſeveral ſubjects which require no confirmation. Fir, By 
1690, c. 26. ſpecial — granted by the deceaſed, though nei- 
ther intimated nor made public in his life, are declared ſufficient to 
carry to the aſſignee the full right of the ſubjects aſſigned, without 
confirmation; and ſpecial legacies being truly aſſignations, have been 
adjudged to fall under this ſtatute, Fan, 1729, Gordon. Formerly the 
law ſtood otherwiſe : ſpecial legacies being incapable of intimation, 
were, like unintimated aſſignations, regarded as imperfect convey- 
ances'; and therefore the ſubject of the legacy remained a part of the 
executry of the deceaſed, till confirmation by the legatee. 2dly, Con- 
firmation is not neceſſary by the widow and children, to veſt in them, 
or tranſmit to their next of kin, that ſhare of the moveables falling 
under the legitim and jus relictæ. That does not fall to them by ſuc- 
ceſſion. It belongs to them in their proper right, in conſequence of 
the communion of goods induced by marriage, and the natural obli- 
gation on fathers to provide for their iſſue. The caſe is different with 
regard to the dead's part. It falls to the next in kin in the way of 
ſucceſſion. Confirmation 1s therefore neceſſary to veſt it in him, and 


Confirmation 

when eſſenti- 
ally neceſſa- 
ry, and when 
not ſo. 


to tranſmit it from him to his own next of kin. If the next of kin 


ſhould die before confirmation, it remains in bonis of the firſt deceaſed, 


and can be confirmed by that perſon only who becomes his next of 
kin on failure of the other, ſince there is no right of repreſentation in 


the ſucceſſion of moveables. Thus, where one of two younger child- 


ren dies without confirming the father's teſtament, the ſhare of the 
Vor, II. | 8E | father's. 
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Boos III. father's dead's part, which belonged to the child deceaſed, is not 
tranſmitted to his children who are next of kin to himſelf, but may 
be carried after his death by his forviving brother, confirming it as 
next of kin to the father, to the excluſion of his nephews, who are by 
one degree removed farther from their grandfather than their uncle: 
but the child predeceaſing, tranſmits his fhare of the legitim, with- 
out confirmation, to his own iſſue. It may be obſerved, however, 
that though the yas relictæ and legitim fall to the widow and children, 
by way of diviſion of the goods in communion, and conſequently de- 
ſcend after their death, even without confirmation, from them to 
their next of kin; yet theſe next of kin cannot eſtabliſh properly in 
themſelves the right of the widow and children, but by confirming 
executors to them, St. b. 3. f. 8. 561. And they muſt alſo confirm to 
the firſt deceaſed, if no other has confirmed before them, in order to 
carry his teſtament into execution; becauſe, till his teſtament be con- 
firmed, the extent of his free executry cannot be known, nor conſe- 
quently the ſhares of the widow and children; neither can decree be 
recovered againſt debtors, but hy an executor confirmed. 3dly, Such 
moveables as are capable of actual poſſeſfion via fuacti, need not be 
confirmed, Falc. i. Nov. 14. 1744, Macohirter. The next of kin, by 
the bare poſſeſſion of the ip/a corpora of them, acquires the property, 
and tranſmits it to his own' next of kin, to the excluſion of thoſe who 
become upon his death next of kin to the perſon firſt deceaſed; but, 
without either the actual poſſeſſion of the deceaſed's moveables by the 
next of kin, or his confirmation, no right is veſted in him, New 
Col. ii. 213. 4h, The confirmation by an executor ua next of kin, 
of any one ſubject belonging to the deceaſed, as it proves his right 

of blood, and conſequently his title to the legal ſucceſſion of his move- 

able eſtate; ſo by our lateſt deciſions it has been adjudged: to carry 

the whole executry out of the teſtament of the deceaſed, and to make 

even the part which was net confirmed to tranſinit to the executors 

of the perſon confirming on his death, Falc. i. Jau. 23. 1745, Execu- 

tors of Murray. The confirmation of a ſtranger, who is an executor 

nominate or appointed by the deceaſed, as it. is merely a truſt for the 

next of kin, has the effect of eſtabliſhing their right to the ſubject 
confirmed, as effectually as if themſelves had confirmed them. 

Form of con- 31. The form of proceeding in the confirmation of teſtaments, is 

brmation. this: The commiſſary, at the ſuit of any perſon having intereſt in 

the executry,; iſſues an edict, which ſerves as an intimation to all 

concerned, that they may appear in court on a particular day ſpeci- 

fied in the edict, nine days at leaſt from the publication of it, to ſee 

the teſtament of the deceaſed confirmed. This ediR, as is the caſe of 

all ediQtal- citations, need not be ſerved againſt any one perſonally, 

but is affixed on che church - door of the pariſh where the deceaſed re- 

ſided; and if he died in a foreign country, animo remanendi, eitation 

mult be uſed upen it at the market- croſs of Edinburgh, arid pier and 

ſhore of Leith, againſt all that may have any intereſt or claim in the 

| executry. e ITT too PR AS e e 48 1 10. 1 

Conſirmatien 32. In a competition for the oſſice of executor, the commiſſary 

of a telta- gives the firſt place to the perſon named co it by the deceaſed him- 

me de felf, whoſe will ought” to be firſt regarded in the management and 
named, and .difpoſaF of his eſtate after his death. By the former practice, ſo great 
of a teſla- attention was given to the diſtinction already ſtated between the of- 

* fice of executor, and the right of ſucceſſion, that an univerſal legatee, 
if he was not alſo appointed executor by the deceaſed, was not ad- 
mitted into · the office, if either next of kin, widow, or creditor, ap- 

peared 
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pzared to oppoſe him: but now he 1s preferred to it before the next 
ef kin, or any perſon whomſoever not named by the deceaſed, New 
Coll. i. 125. ; becauſe thoſe to whom the deceaſed has given the only 
ſubſtantial intereſt in his ſucceſſion, ought alſo to have the right of 
adminiſtering it, if he has not expreſsly excluded them. After them 
the next of kin is preferred to. the affice ; if they fail to appear, the 
widow, then creditors, and laſt of all ſpecial legatees ; ſee I. to Com- 
miſarics, 1666, Executors not named by the deceaſed, are called da- 
ve, becauſe they are given by the judge, and derive their authority 
ſolely from him. It is true that an executor, even when he is named 
by teſtament, muſt be confirmed or ratified by the commiſſary: but 
that.confirmation requires no previous ſentence decerning him exe- 
cutor ; for.it-is the nomination of the deceaſed, and not any ſentence 
of the judge, that makes him executor: whereas in the caſe of one 
applying for the office, who was not named by the deceaſed, .the 
commiſſary pronounces, previouſly to the. confirmation, a ſentence 
decerning him executor, which-gets the name of a degree-dative ; and 
if the perſon ſo decerned incline afterwards to confirm, the commiſ- 
fary authoriſes him by a ſecond ſentence, which is properly the con- 
firmation, veſting the ſuhject of the teſtament in him, and confirm- 
ing him in the office; vid. ſupr. Y 27. tl WA 
33. Where the teſtament of the deceaſed is confirmed, either by an 
executor of his on nomination, or by his widow, or univerſal le- 
gatee, or next of kin, the perſon confirming truly undertakes a truſt 
for the behoof of all concerned in the moveable ſucceſſion. And as 
the confirmation excludes all- others from the adminiſtration, the exe- 


* 


cutor muſt diſcharge that truſt with diligence. The more effectually 


to prevent frauds, it behoved the executor decerned to give up upon 
oath an inventory of the whole moveable eſtate of the deceaſed, in ſo 
far as conſiſted with his knowledge, in order to obtain confirmation; 
for this all our lawyers affirm to have been the former uſage, &. lib. 2. 
dieg. 17. Hz.; Hop. Min. Pr. $71. But now of a long time, the com- 
miſſaries have diſpenſed with that form, and admit of courſe what- 
ever inventories are offered by the executor. Nay, it has been lately 
adjudged, that commiſſaries are obliged to confirm executors upon 
any inventory, theugh it ſhould be notoriouſly defective, New Coll, i. 
88.: ſome inventory, however, that may be. the ſubject of confirmation, 
muſt ſtill be offered; and ſuch of the goods as are not in caſh, or 
bonds of borrowed money, which require no eſtimation, muſt be 
eſtimated, and their values ſtated in money. The commiſſary takes 
of courſe ſecurity fram every executor at his confirmation, to make 
the ſubject confirmed forthcoming to all having intereſt in it. Where 
no perſon applied for the office of executor, it was by our old prac- 
tice competent to the biſhop, in order to ſecure himſelf of his quot, 
to apply for general letters of horning, which iſſued of conrſe at his 
ſuit; as the truſtee of the eſtates of perſons deceaſed. Upon theſe he 
charged all perſons intereſted in the executry, to confirm; and, in de- 
fault of the appearance of any, he preferred to the office his own pro- 
curator-fiſcal, who by his confirmation was entitled to the whole 
dead's part, (which belonged of right to the next of kin), tall one ha- 
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ving an intereſt claimed the office; in which caſe the claimant was 


decerned executor in place of the fiſcal, and was therefore called exe- 
cutor ſurrogate, As this was calculated purely for the biſhop's benefit, 
who could have no right to any quot unleſs the teſtament was con- 
firmed, and as it occaſioned great loſs and expence to the ſubjects, all 
actions or charges againſt any perſon to confirm a teſtament, are now 

ad prohibited 
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prohibited by 1690, c. 26. except at the ſuit of the widow, children, 
next af kin, or creditors of the deceaſed. Since the paſling of this 
ſtatute, no commiſſary has an intereſt to except to, or oppoſe a con- 
firmation which a creditor or next of kin is carrying on before an- 
other commiſſary, on the pretence of the incompetency of that other, 
more than he has to compel the creditor to confirm before himſelf, 
Home, 63. | | 

34. Before proceeding farther in explaining the rights competent to 
proper executors, and the obligations under which their office lays 
them, ſome obſervations may be made upon the confirmation of a 
particular kind of executors who act merely for their own behoof, 
viZ, executors-creditors, Where a creditor hath before his debtor's 
death begun legal diligence againſt him, he may perfect it after his 


death, according to the legal forms; ex. gr. he may, upon his debtor's. 


death, obtain forthcoming upon an arreſtment that had been uſed 
when he was yet alive, Hirc. 95. But ſuch creditors of the deceaſed 
as have uſed no diligence againſt their debtor himſelf, muſt, on his 
death, ſue the executor already confirmed, who is the legal truſtee for 
the creditors, to make payment of his debt; or if there be yet no 
confirmation, they | themſelves may apply for the office as executors- 
creditors, and confirm the teſtament, which will entitle them to ſue for 
and recover the ſubject confirmed for their own' payment. Where 
one thus applies to be confirmed executor-creditor to the deceaſed, 
every co-creditor may apply to be conjoined with him in the office. 
As an executor- creditor confirms only for the payment of his own 
lebt, he is exempted from the neceſſity of confirming more than is 
ſufficient to ſatisfy himſelf, A of federunt,: Nov. 14. 1679. This kind 
of executor is therefore neither truſtee for others who are intereſted 
in the executry, nor has he any right in the moveable ſucceſſion of 
the deceaſed, except in fo far as he may affect it to recover what is 
due to himſelf ; his confirmation is no more than a form of diligence 
eſtablithed by law, by which he, as creditor, may be enabled to reco- 
ver payment out of the executry-eftefts. In caſe he confirmed more 
than the amount of his debt, our older deciſions were not uniform, 
whether he was liable in diligence for the whole of what he had con- 
firmed. It was adjudged, GO. July 18. 1671, Harlaw, that he was 
obliged no farther than to aſhgn the ſurplus, after retaining what ſa- 
risfied his own debt, in favour of any other having interelt ; but af- 


terwards he was declared liable in diligence for the whole, Fount. Feb 7. 


1679, Pearſon. This laſt judgement was ſtrengthened by ſaid act of 


ſederunt, which exprefsly ſubjects executors- creditors to the ſame de- 
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gree of diligence with other executors. 

35. A creditor who had not conſtituted his debt, or had not brought 
his claim to an iſſue by decree during the life of the debtor, has no 
title to demand directly the office of executor qua creditor to the de- 
ceaſed, becauſe he was never properly creditor to him. In ſuch caſe, 
the creditor may conſtitute his debt in an action againſt the executor, 
where one is already confirmed. But where there is no confirmation, 
the following method is preſcribed by 1695, c. 41. He may charge 
the next of kin who ſtands off, to confirm within twenty days after 
the charge, or otherwiſe to be liable for the debt, If the next ot kin 
neither renounce the ſucceſſion, nor confirm within the days of the 
charge, he will incur a paſſive title, in the ſame manner that one does 
in heritage, who is charged to enter heir, and fails to renounce : if 
the next of kin renounce, the creditor may conſtitute his debt, and 


obtain a decree cognitionis rauſa againft the heredttas jacens of the move- 
| "Fo ables, 
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ables, declaring them liable for payment of the debt; upon which he 


may get himſelf decerned executor- creditor, and afterwards confirm 
in common form: but the directions of this part of the ſtatute are 
not in univerſal obſervance. Though creditors to a perſon deceaſed 
might, by the expedients authoriſed either by ſtatute or cuſtom, attach 
the moveables that pertained to their deceaſed debtor, in order to re- 
cover payment of their debts; yet where one was creditor, not to the 
deceaſed, but to his next of kin, till the fore-cited act 1695, there was 
no method laid down in our law, by which he could affect the move- 
able eſtate of the deceaſed, in caſe his next of kin ſhould ſtand off 
from confirming. By a ſeparate clauſe of that act, the creditor may 
either require the procurator-fiſcal to confirm, and afterwards to aſ- 
ſign to him; or he may obtain himſelf decerned executor to the de- 
ceaſed, as if he were creditor to him, and not to his next of kin. 

36. Though the words of the act of ſederunt, Nev. 14. 1679, above 
quoted, ſeem to import, that proper executors, who hold the office for 
all intereſted in the moveable ſucceſſion, are obliged by law to make 
their inventories full, it is certain that, let the inventory be ever ſo 
defective, the executor is liable in no penalty for that omiſſion, at the 
ſuit of creditors or others who are entitled to any part of the execu- 
try, Fune 18, 1629, Peebles, Where therefore the executor confirmed 
has either omitted out of the inventory any effects belonging to the 
deceaſed, or has eſtimated them below their juſt values, the only re- 
medy left to any perſon intereſted, is to apply to the commiſſary, that 
he himſelf may be confirmed executor to the deceaſed ad omiſſa vel 
male appretiata. Where one applies for a confirmation ad male appre- 
tiata, it is competent to him to prove by witneſſes, that the goods con- 
firmed in the principal teſtament are undervalued. This holds, though 
the firſt executor ſhould have ſworn to the values put upon them; 
both becauſe ſuch oath is to be looked upon merely as an oath of cre- 
dulity, Harc. 451. and becauſe the executor, being truly a party, ought 
not to have it in his power to fix the values of thoſe goods for which 
himſelf is to be accountable. But if the goods have been appriſecl 
under the authority of the commiſſary, whoſe office it is to name fir 
perſons for that purpoſe, there is no room for a ſecond appriſement ; 
nor can the commiſſary in fuch caſe interpoſe, by direQing the goods 
to be put up to a public fale, though the creditors of the deceaſed 
ſhould apply for it, unleſs fraud or colluſion appear in the appriſers. 
If the deceaſed himſelf has fixed the values, the valuation ought to 
ſtand good as to the dead's part, becauſe every man 1s the beſt judge 
of the value of his own property; and though he ſhould have plainiy 
under-rated them, it is preſumed, that it was his intention to make a 
preſent to the executor of the difference : nay, though the executry- 
effects ſhould not be ſufficient to ſatisfy the debts, the valuation ſhould 
be ſuſtained, unleſs the prejudice ariſing from thence to the creditors 
be enormous, Feb. 1. 1662, Belſches. Where an executor had inter- 
meddled with any ſubject not contained in his confirmation, it ſeems 
to haye been doubted, whether, by our more ancient practice, the cre- 
ditors of the deceaſed had any other relief competent to them, than 
to confirm theſe ſubjects ad omiſſa; but it has been ſince adjudged, 
that they might, without ſuch confirmation, purſue the executor di- 
realy for their value, Jan. 24. 1639, Inglis,  _ IE 

37. He who applies to be executor ad omiſſu vel male appretiatu, muſt 
call the principal executor as a party; for the executor in the princi- 
pal teſtament is by his office entitled to the adminiſtration of the whole 
moveable eſtate, and ſo has an obvious intereſt, to. oppoſe ths. nomi- 
Vol. II, 8 8 F : nation 
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nation of another executor who is to deprive him of part of that ad- 
miniſtration. If therefore it ſhould appear that the firſt executor has 
neither left out of the teſtament, nor under- rated any ſubject con- 
tained in it, dolgſe, the commiſſary will, in place of naming a ſecond 
executor, ordain the ſubjects omitted, or the difference between the 
eſtimations in the principal teſtament, and the true values, to be add- 
ed to the teſtameiit, March 12. 1631, Duff. If there be ground to 
preſume fraud, a teſtament ad oma vel male appretiata, is not like a 
principal teſtament divided into legitim, relict's part, c. but carries 
the whole ſubjects contained in it to him who is thus decerned execu- 
tor, in ſo far as his intereſt in the executry extends, to the utter ex- 
cluſion of the executor in the principal teſtament, Fount. Feb. 16. 170g, 
Robertſons. Executors, to prevent any creditor of the deceaſed from 
confirming ad omiſſa, and thereby carrying off from them the ſubjects 
not formerly confirmed by themſelves, proteſt ſometimes at their con- 
firmation, for liberty to add or eik to the inventory all ſubjects be- 
longing to the deceaſed that afterwards may come to their knowledge. 


Theſe additions the commiſſary admits of courſe, without any new 


confirmation. 

38. It is the office of an cxecutor to carry the teſtament into exe- 
cution, in order to diſtribute the executry- effects amongſt all having 
intereſt in them. A teſtament is ſaid to be executed in the proper 
and legal ſenſe, when the executor has obtained poſſeſſion of the 
moveables belonging to the deceaſed, or received payment of the debts 
due to him, or at leaſt eſtabliſhed a right to them in himſelf, by de- 
cree or corroborative ſecurities. But the office of executor is, like 
other truſts, perſonal, and conſequently not deſcendible to heirs. 
Hence, when there are two or more in the office, it accrues upon the 


death of any one of them to the ſurvivors, and it falls entirely on the 


death of the laſt: and therefore the commiſſary, in ail caſes where the 
office happened to fall before the teſtament was fully executed, was in 
uſe to appoint an executor-dative gquoad nom executa, as it there had been 
no former confirmation, for executing that part of the teſtament which 
had not received execution during the lite of :the firit executor, This 
executor-dative was accountable to the next of kin; not of the firſt 
executor, becauſe no right was veſted in him as to that part, it conti- 
nuing in bonts defuntti till execution, .but of the deceaſed, whole teſta- 
ment that executor had confirmed, ſee Jan. 31. 1033, Wilſen, As to 
the part which was executed, it was tranſmitted from him who was 


the cxecutor, to his executors in the common courſe of ſucceſſion, 


There was at no period of time any place by our law for a confirma- 
tion guoad non executa, where an executor-creditor, whoſe confirmation 
is always for his own behoof, died before executing the teſtament ; 
becauſe the ſubjects which are confirmed by an executor of that kind, 
are by the confirmation carried out of the executry to himſelf alone, 
as his own property, which therefore he may diſpoſe of to others 
without limitation. But by the older practice, the confirmation of 
executor qua neareſt of kin, though he confirmed chiefly for his own 
behoof, did not fo eſtabliſh in himſelf the right of the ſubjects con- 
firmed. as to enable him to convey them to others, even to the cre- 
ditors of the deceaſed, before the teſtament was executed as to thoſe 
ſubjects in the manner above explained; till then, the aſſignation of 
them by the executor had the bare effect of a procuratory, which 
ceaſed by the granter's death, Sr. 5. 3. f. 8. 9 60, But by the later 
uſage it has obtained, that in every caſe where a teſtament is con- 


firmed, chiefly, though not ſolely, for the executor's own behoof, 
tf. 
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er. gr. by the next of kin, ſuch confirmation is adjudged to have the 
effect of an aſſignation or procuratory in rem ſuam, by which the full 
right of the ſubjects confirmed, and conſequently the right of exe- 
cution, is tranſmitted to the repreſentatives of the perſon conſirming, 
Feb. 12. 1662, Bell; Home, 60. fo that for upwards of a century there 
have been few or no confirmations ad non executa. | 

39. Though an executor cannot, in the general caſe, ſue the debtors 
of the deceaſed till he be confirmed, becauſe it is the confirmation 
which gives him the fas exigendi; yet executors who are unwilling to 
be at the charge of confirming doubtful debts, may, even before con- 
firmation, ſue for payment, if they obtain a licence from the com- 
miſſary for that purpoſe. Theſe licences are never granted, till he 
who applies for them has obtained a decree decerning himſelf execu- 
tor. They are intended merely to fave expence, where there is dan- 
ger of getting nothing by the confirmation; and for that reaſon they 
do not include a power to the purſuer ta inſiſt for a decree againſt the 
debtor; they are only granted he od ſentenliam. If therefore the 
executor ſhall, before confirmation, take decree for the debt, it can- 
not avail him, ſeeing the licence, which is the executor's only warrant 
for purſuing, excludes decree, A licence may be granted, not only to 
the executor in a principal teſtament, but to an executor ſurrogate, 
ex, gr. to an executor-creditor ad omiſſu, there being the ſame or ſtrong- 
er reaſon to indulge the laſt than the firſt, Feb. 21. 1668, Scot. Where 
an executor hath already confirmed ſundry debts due to the deceaſed, 
he may, without a licence, ſue for other debts not contained in the 
confirmation, before that commiſſary who granted the confirmation, 
Jan. 10. 1710, Bothwell, A diſpoſition omnium bonorum, is allo ſuſtain- 
ed as equivalent to a licence, June 25. 1663, Haliburton. Engliſh let- 

ers of adminiſtration, iſſuing from the proper court there, are adjudg- 
ed to be alſo equivalent to our licences, and conſequently to be a ſuf- 
ficient title to ſue in any of our courts, for recovering of the debts 
due by the deceaſed, which were contracted and made payable in 
England, the creditor confirming before extract; becauſe whatever 
title is ſufficient in England, to found an action upon ſuch debts, 
ought likewiſe to be found ſufficient here, New Coll. ii. 203. All di- 
ligence uſed by an executor upon a licence, mult fall if he ſhould die 
before confirmation; for, ſeeing the licence, on which the action and 
diligence is founded, is a bare perſonal permiſſion, which dies with 
the perſon licenſed, the diligence uſed by him cannot be ſupported by 
any confirmation of his next of kin, June 30. 1705, Jackſon, Such 
diligence, however, may perhaps have the effect to interrupt preſcrip- 
tion againſt the debt; for it bears the eſſential characters of interrup- 
tion; it both ſhews the creditor's intention to proſecute his claim, and 
it is an intimation or notification to the debtor. 

40, Where two or more are conjoined in the offioe of executor, all 
of them are underſtood to hold the office pro indiviſu. They have but 
one office, and repreſent the deceaſed as one perſon; and therefore all 
of them muſt concur in ſuing the debtors of the deceaſed, March 8. 
1634, contra L. Lag; and if any one of them {hall re- 
fuſe to concur, he may be excluded from the office at the ſuit of the 
co-executors, The concurrence, however, of all the executors, is only 
neceſſary, in ſo far as the teſtament is not executed; for after a debt 
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is eſtabliſhed in their perſon by decree, or after the debtors have given 


new ſecurities for their debts to the executors, every executor may, by 
himſelf, ſue for his particular ſhare of ſuch debt, and the debtor may 
afely make payment to him of that ſhare, March 17. 1630, Sempill. 
EN But 
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But ſince all the executors have an equal ſhare in the debts due to the 
deceaſed, no executor can grant an acquittance farther than his own 
ſhare amounts to, unleſs where one executor has already got' payment 
from the debtors of as much as extends to his whole ſhare of the exe. 
cutry ; for then the co-executor may, by himſelf, receive payment of, 
and diſcharge the debts that continue unpaid, March 24. 1630, Sem- 
pill. A debtor, however, ought in prudence to decline paying his full 
debt to any one executor, till all the other executors be made parties, 
that it may be known whether theſe other have already drawn their 
Juſt ſhare of the whole executry- effects out of ſeparate funds. In the 
particular caſe, where the perſons conjoined in the office are executors- 
creditors, every debtor of the deceaſed who makes the ſmalleſt pay- 
ment to any one executor, without the concurrence of the co-execu- 
tors, does it at his peril ; becauſe the queſtion, Whether the executor- 
creditor, who received the payment, was truly entitled to any part of 
it? depends entirely on the validity of the debt due to him by the 
deceaſed, which the co-executors have an obvious title to enquire into 


before payment; and if the debt be liable to legal exceptions, the 


debtor muſt pay what he owed to the deceaſed, a ſecond time, to the 
other executors. As all the co-executors have an equal right to the 
debts due to the deceaſed, they are only liable pro rata in the debts 
due by him. The burden of thoſe debts muſt fall equally upon all 
the executors, unleſs it ſhall appear that he who is ſued has by him- 
ſelf intermedled with as much of the executry- effects, as extends to 
the debt ſued for. In that caſe, the defender is ſubjected to the full 
amount of his intromiſſions, without conſidering what his proportion 
of the burden amounts to, when juſtly divided between him and the 
other executors, July 22. 1630, Salmon. 

1. The confirmatien of an executor, though it ſometimes gets the 
name of aditio hereditatis in mobilibus, does not, like the entry of an 
heir in heritage, infer any proper repreſentation of the deceaſed : for 
executry is truly an office: the executor is, in the judgment of law, 
a truſtee, appointed either by the deceaſed or by the judge, for exe- 
cuting the teſtament, and therefore is not ſubjected to the debts due 
by the deceaſed, ultra wires inventaru, beyond the value of the inven- 
tory. Hence it follows, that he cannot be ſued perſonally for the 
payment of any debt due by the deceaſed, till decree be awarded a- 
gainſt him as a proper debtor, upon one or other of the two follow-' 
ing grounds: Fir, That he has actually intermeddled with the exe- 
cutry- effects; or, 2dly, That he ought to have received them; for his 
office of truſt imports an obligation to diligence, for reducing to mo- 
ney the ſubjects confirmed, and recovering, for the benefit of all con- 
cerned, the debts due to the executry, at leaſt ſuch of them as may 
be in danger of being loſt by delaying to ſae the debtors. A year 
after confirmation is uſually indulged to executors for this purpoſe, 
which may perhaps be founded on 1 503, c. 76. where it is taken for 
granted, that executors are obliged to make up their accounts with- 
in a year. A regiſtered horning is in practice accounted fufficient di- 
ligence, without proceeding the length of a caption, As it is not al- 
ways in an executor's power, even after diligence, to make the debts 
due to the executry effectual, he ought to preſerve ſuch vouchers as 
may prove that he had not neglected to uſe diligence debito tempore. 
The obtaining a decree againſt the debtor will of itſelf ſave the exe- 
cutor, though he uſe no diligence upon it, if he can prove the debtor 
was inſolvent when the decree was pronounced, ſince the expence of 


diligence muſt, upon that ſuppoſition, have been laid out * 
ably. 
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ably. The executor, where no benefit can accrue to himſelf by the Fr. IX. 
— —_— 4 


office, is not bound to any diligence, if he execute the teſtament quam- 
rimun, and immediately after aſſign the decrees, regiſtered hornings, 
and other ſecurities in his perſon, to the creditors of the deceaſed, ac- 
cording to their ſeveral preferences, that ſo they may ſue for payment 
in their own names. It is the duty of an executor, after he has con- 
verted the moveable effects into cath, in order to a diſtribution there- 
of among the parties having intereſt, to, hold the money in his hands, 
that he may have it in readineſs when that diſtribution is to be made, 
If, therefore, in place of retaining the money, to which his office o- 
bliges him, he ſhould lend it out upon bond bearing intereſt, he lends 
on his own riſk, though the debtor's credit ſhould, have been ever ſo 
unexceptionable at the date of the bond: and ſeeing he runs the ha- 
zard of the debtor's ſolvency, he ought, on the other part, to be en- 
titled to all the profits ariſing from the loan, and conſequently is not 
accountable to the creditors upon the executry, for the intereſt of the 
fam ſo lent, July 1730, Cred. of Thomſon, obſerved in Dick. i. p. 41. 
Upon the fame principle, an exccutor who has recovered payment, 
even of bonds which carried intereft to the deceaſed, 1s not liable tor 
the intereſt of the ſums contained in thoſe bonds from the time that 
he received payment of them, Falc. i. 177. unleſs in ſpecial circum- 
ſlances, which fakes the executor out of the common caſe, ibid. *, _ 
42. Since executors are truſtees for all intereſted in the executry, 
they cannot, even after the debts due to the deceaſed are properly 
veſted in themſelves by the execution of the teſtament, aſſign them 
to the prejudice of thoſe concerned; for the execution does not make 
them proprietors; they continue barely truſtees of the executry- goods. 
Though therefore it is the executor alone who can diſcharge the, debt- 
ors, and grant ſuch conveyances of the debts as, are conſiſtent with 
the truſt; yet if he ſhall aſſign a debt due to the executry in favour 
of his on proper creditor, which he ought as a truſtee, to have aſ- 
ſigned to the creditors of the deceaſed, the conveyance may be ſet 
aſide by. theſe creditors, in the ſame manner that an aſſignation by a 
truſtee t a third party may be ſer aſide by the truſter. Upon this 
ground, the creditors of the deceaſed may affect by diligence, not 
only the original ſubjects contained in the teſtament, but bonds taken 
payable to the executor himſelf, where they appear to have been 
granted as the value of executry .effedts ; ; and thoſe creditors are pre- 
ferable to the executor's own creditors, as to all the ſubjects belong- 
ing to the executry, though the creditors of the executor ſhould have 
uſed prior diligence, S. b. 3. f. 8. Y 71. 3 Dec. 16. 1074, L. Kithead, It 
ariſes alſo from the truſt implied in the office of executor, that he 
mult communicate to all having 1aterelt in the ſucceſſion, the benefit 
of the eaſes he may have got in tranſacting ſuch of the debts due by 
the deceaſed, as he had purchaſed after his confirmation; becauſe, 
from that period, he became their, truſtee :. but as to thoſe he hal 
purchaſed before his confirmation, when he was as yes under no tie 
to act for the behoof of others, he is preſumed to have acted for him- 
ſelf, and fo he may lawfully: retain, to himſelf the whole benent aril- 
ing from ſuch purchaſes, June 4. 1 747, Mackenzie, | 
43. It may be proper, in this place, to ſet forth the rules of prę- 
ference, obſerved both by the former and preſent practice, in compe- 
titions among the creditors or legatees of a perſon deceaſed, upon the 
ſubject of his teſtament or dead's part: Fir, By a general rule, no 
executor can pay any debt due by the deceaſed, be it ever fo clearly 
Vol I. % 1 88 wy conſtituted, 


* See Kames, Rem. Dec. 79. ; New Call. ii. 80. E iii. 108. 
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Boo III. conſtituted, till decree be recovered againſt him at the ſuit of the cre. 
ditor, Nov. 11. 1664, Johnfton ; for as he is a judicial truſtee, he hag 
only a power of ingathering the executry-goods, but he has not the 
diſtribution of them, and therefore ought to make no payment, with- 

out the warrant of the judge from whom he derives his authority: 
but as there is no certain way of coming at the knowledge of all the 
moveable debts due by perſons deceaſed, ſo as the ſeveral creditors 
may be brought into the field, it is lawful for executors in the com- 
mon caſe to pay primo venicnli, i. e. to that creditor who has firſt ob- 
tained decree for his debt. There are certain debts, however, which, 
becauſe they are not only onerous, but ſtrongly founded in huma- 
nity, are preferred before all others, and get the name of priv/-zed, 
Theſe the executor may pay withont decreet. Of this ſort are reck- 
oned medicines furniſhed to the deceaſed on deathbed *, phyſicians 
fees incurred during that period, funeral charges, a year's rent of the 
houſe where the deceaſed died, and his ſervants wages, either for a 
full year, or half a year, according to the time for which they were 
hired 3 fee Nev. 25. 1680, Crawfurd, Under funeral charges are in- 
cluded all expence neceſſary for the decent performance of the funeral, 
fine quibus funus honeſte duci non patgſt, ex. gr, hanging the chamber where 
the dead body is laid with black, if the rank or fortune ef the de- 
ceaſed require it in point of decency, mournings for the widow, and 
ſuch of the deceaſed's children as are to aſſiſt at the funeral; but no 
claim for mournings can be made by the children who were not pre— 

5 ſent at it; ſee New Coll. i. 57. 24145, No executor can warrantably 

ö pay, even to a creditor who has obtained decree, if, before actual 

3 payment, while the ſubject is yet in medio, another creditor ſhall in- 

| terpel him by a citation, Dec. 16. 1629, White ; for he ought, in ſuch 

caſe, to bring the two creditors into the field by a ſuſpenſion and 
multiple-poinding, that the creditor interpelling may have an oppor- 
| tunity of excepting to the other's ground of debt or preference. Hence 
he can pay no legatee, without cailing all the others contained in the 
teſtament, thar if there be not fund ſufficient for ſatisfying all of them, 
cach of them may ſuffer a proportional abatement, Jan. 31. 1736, 
Caldwall, Neither can he make any payment to the prejudice of te- 
ſtamentary creditors, though they thould have made no formal inter- 
pellation; for the acknowledgement of their debts by the deceaſed in 
his laſt-will, which is the executor's own title, muſt be deemed a ſuf- 

Kcient notification as to him, March 8. 1631, Duff. 
Formeity en. 44. Executors might, by our former practice, have, without any 
ecutors need- form of law, made payment of debts due by the deceaſed to them- 
1 lelves, whether they were the original creditors, or had acquired a 
gebe dus by right to them before their confirmation; or, to ſpeak more properly, 
the deſunct to they might have retained in their own hands a ſum amounting to the 
e "rſt debts due to them, Jan. 26. 1628, Ae; upon this ground, That as 
knowledged one cannot demand a decree againſt himſelf, the privilege given to 
in the tefta- that creditor who firſt obtains ſentence, would be unavailable to an 
TT executor, if he happened to be alſo creditor to the deceaſed. But it 
would perhaps have been more agreeable to the obligations of a judi- 
cial truſtee, if it had been made neceſſary for the executor to have 
applied to the judge for a warrant to appropriate to himſelf as much 
of the executry-funds as would have anſwered his debt. An executor 
might allo, by the former practice, have paid thoſe creditors whole 
debts were acknowledged in the teſtament, though no judgment had 


been recovered upon them; becauſe the acknowledgement of the debts 
by 


| * Sce Hunt. Feb: 19. 1697, Auchinleck ; Kilk. p. 138. 226. 433. 


2 Þ wins 1 py FE aa Ez Hm 7 az , , ,,, ß la . Pr SC. 


F Ä ²—˙m TT — 8 U — ——— 2} Oo 
=_ * — — — - — n 

———— — EIN ͤ!1 i %˙˖ wü ⁵Mu eos oo 
= ww — — U d ee ee Lay 


——ä6äͤ— ͤ — — 82Ʒ2—ů—— —— Z——ᷣ—̃— 2 
— —ä ———— ͥ ü 4 


Of Succeſſion in Moveables. 669 


by the deceaſed himſelf, ought to have as great force as a ſentence or Tr. IX. 
decree of the judge, declaring the debt to be juſt: but he could not 
warrantably pay even to this claſs of creditors, if, before payment, 
he was ſummoned at the ſuit of another creditor of the deceaſed, 
March 31. 1624, I. Currybill. | 

5. A conſiderable alteration has been made upon this head of our Regulations 
law by act of ſederunt, Feb. 28. 1662. This act recites the prejudice bY at of io. 
ſuſtained by the creditors of deceaſed perſons who live at a diſtance, ig 
or are otherwiſe late in coming to the knowledge of their debtor's de- tice. 
ceaſe, through the earlier diligence of other creditors, by which they Citationofthe 
were poſtponed, and perhaps totally excluded from their payment, executor 
For preſerving an equality, therefore, among all the creditors, a rule — 
of preference is eſtabliſhed, whereby every creditor, uſing diligence a pari e 
within half a year after the debtor's death, either by obtaining him- preference. 
ſelf decerned executor-creditor, or by citing one of the executors con- 
firmed, is entitled to a par: paſſu preference with thoſe who had uſed 
more timely diligence, Since this act of ſederunt, an executor can- 
not avail himſelf of his right of retention, ſo as to exclude any credi- 
tor who ſhall have cited him within the fix months, and thereby ſhall 
have acquired a par: paſſu preference with him in virtue of the ſaid 
act. Neither can he now make payment, even upon decree, to any 
creditor, except a privileged one, though he ſhould not be 1aterpel- 
led by any other; becauſe, till the running out of the fix months, it 
cannot be known how many creditors may be entitled to a dividend 
out of the executry-funds, by having uſed diligence within that time. 
The chief purpoſe of citing the executor within the fix months, is to 
give him a notification of the debt upon which the citation proceeds. 
And therefore, %, A teſtamentary-creditor, even without citation, 
ſtands on an equal footing with thoſe who have cited the executor : 
becauſe his debt is ſufficiently made known to the executor by the 
teſtament. 2dly, A bare citation within the fix months by one cre- 
ditor, does not found him in a preference to thoſe who ſhall cite the 
executor after that term, while the executry-funds are ſtill in medio. 
July 1742, Cred. of Johnſton ; for the act of ſederunt was intended 
{imply to diſcourage too haſty diligence, by bringing in all the cre- 
ditors part paſſu, who thould uſe any ſtep of diligence within the half- 
year, but by no means to give a bare citation as ſtrong effect as a de- 
cree, or to exclude thoſe creditors who ſhall after that time have firſt 
completed their diligence : but a decree within the fix months will ex- 
clude all creditors uſing diligence afterwards, becauſe a decree is a le- 
gal ground of preference. 

46. After the fix months are expired, it is the executor's duty to Executor's 
bring into the field all the creditors who have uſed that diligence conduct after 
which is preſcribed by the aforeſaid act of ſederunt, that the whole 2 
executry- fund may be divided among them, according to their ſeve- 
ral degrees of preference. As that act relates to ſuch creditors alone 
who have uſed diligence within that period, queſtions of competition 
among thoſe who have uſed no diligence till afterwards, muſt be de- 
termined by the legal rules of preference, as if the act of ſederunt had 
never been made. In a competition between two creditors of this 
kind, the preference was governed formerly by the priority of the ci- 
tations, Fuly 1723, Sir J. Gray. But by the later practice, which 
appears more agreeable to law, the firſt citation gives no preference 
by itſelf, Feb. 15. 1738, Graham. The executor may, after elapſing 
of the fix months, uſe the right of retention which was competent to 
him by the former practice, as to all debts due by the deceaſed to 

jog himſelf, 
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ed decree, and conſequently will found him in a preference before all 
creditors who have uſed no diligence within that period, though they 
ſhould immediately after ſue for their debts, Felc. i. Dec. 22. 1744, 
Cred. of Crichen *, Legatces, being gratuitous creditors, are poſt- 
poned to the onerous creditors of rhe deceaſed ; but a legatee who has 
actually received payment, is not bound to reſtore to the creditors of 
the deceaſed the ſum bequeathed, if it ſhall appear that there was ori. 
ginally a ſufficient fund in the executor's hand for ſatisfying both 
creditors and legatces, though he ſhouid afterwards have become 
bankrupt : for legatees cannot by any action compel an exccutor to 
clear off the executry-debts; the creditors themſelves are alone to 
blame for having neglected to fue him while he continued ſolvent ; 
and therefore ought to be the only ſufferers, and not the legatee, 
who received tima fide what had been bequeathed to him by the 
proprietor as his own, New Coll. ii. 241. The expence of confirma- 
tion, and the other charges neceſſary for the common management, 
come off the whole head of the executry-funds, and are therefore, 
like the debts properly called privileged, preferable to every other cre- 
ditor. All the creditors of the deceaſed who {ſhall uſe diligence a- 
gainſt the moveable eſtate of their debtor, within a year from his 
death, are preferable to the creditors of his next of kin: but after 
that period, the creditors of the next of kin have acceſs to attach what 
remains not affected by the proper creditors of the deceaſed, accord- 
ing to the form preſcribed by 1695, c. 14. | 

47. By our old cuſtom, it behoved executors who wanted to be 
diſcharged of their truſt, and have their accounts ſettled, to apply 
for formal decrees of exoneration, upon actions to be purſued by them 
before the commiſſaries againſt all intereited in the executry : which 
decrees mult have contained a particular inventory both of the funds 
and debts of the deceaſed, and an account how every part of the exe- 
cutry-funds was applied; for general decrees of exoneration were ac- 
counted as covers to fraud and concealments, and therefore did not 
avail the executor, &. b. 3.t. 8. Y75.; March 10. 1632, IL. Ludquhairn. 


But now of a long time this action has been diſuſed ; and executors, 


when they are ſued by creditors, are admitted to plead, by way of 
exception, that the inventory is exhauſted by lawful articles of diſ- 
charge. What articles are ſufficient for that purpoſe, may be gather- 
ed from the four preceding paragraphs. It may only be farther ob- 
ſerved, that it is no good defence for the executor, that the teſtament 
is exhauſted by lawful ſentences recovered by the other creditors a- 
gainſt him, unleſs he can alſo plead, that payment has been made by 
him in conſequence of thoſe ſentences ; for every creditor, after he 
has interpelled the executor by proceſs, has a right to diſpute his pre- 


ference againſt all the other creditors, even thoſe who have obtained 


decrees upon their debts, if, when the action is brought by them a- 
ainſt the executor, payment has not been made of the ſums contain- 
ed in theſe decrees, July 8. 1634, Proton. The exception of exhau/- 
ed, which is pleadable by executors, may be elided by the creditors 
reply of ſuperintromiſſions, i. e. that the executor has intermeddled 
with more of the effects of the deceaſed than were contained in the 
inventory. As for the debts due to the deceaſed, which continue 
unpaid notwithſtanding proper diligence uſed againſt the debtors, the 
executors may be releaſed of thoſe, by producing to the court — 
an 


See Kames, om: Dec. 62. 
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and regiſtered hornings, and aſſigning them to the creditors, together 
with the grounds of debt, in the manner explained /upr. 41. 

48. The law itſelf has divided ſucceſſion into two branches, the he- 
ritable and the moveable: and as each of theſe ought to bear the bur- 
dens which naturally attend it, the heir is the proper debtor in heri- 
table debts, becauſe he ſucceeds to all the ſubjects upon which thoſe 
debts are ſecured; and the executor 1s primarily hable in the move- 
able debts, becauſe he is conſidered as heir in the moveable eſtate, 
Though, therefore, not only heirs but executors repreſent the deceaſed 
to the extent of the inventory; and conſequently both one and the 
other are direQly liable to the creditors of the deceaſed, who have, 
by the ſtyle of their bonds, not only the deceaſed himſelf, but his 
ſucceſſors or repreſentatives, bound in payment; yet by our ancient 
law, 1503. c. 76. the beir was protected againſt all actions on move- 
able debts for a year after his anceſtor's death, becauſe he was not 
the proper debtor, A year was indulged to the heir, becauſe that 
ſpace of time appears, by the ſaid ſtatute, to have been allowed, by 
our former practice, to executors to make up a ſtate of the executry ; 
after which the heir was entitled to call for that account, and to take 
ſecurity of them to relieve him of the moveable debts, to the extent of 
the free moveable eſtate : and it was thought unreaſonable to ſubject the 
heir to the payment of moveable debts, till he had it in his power 
to call the executors to account, By our preſent uſage, however, in con- 
tradition to this ſtatute, the heir may be ſued for moveable debts im- 
mediately after the anceſtor's death, if by his actual entry he has loſt 
the benefit of the annus deliberandi; and thus, though he be only a 
ſubſidiary debtor, he is leſs favoured than the executor himſelf, who 
cannot, ſince the before-cited act of ſederunt 1662, be obliged to pay 
any of the executry-debts ſooner than fix months after the debtor's 
death. From this doctrine, that the burden of the debts of the de- 
ceaſed fall either on the heir or executor, according to their different 
natures, it follows, that where the queſtion is not with a creditor, 
but between the heir and executor, the heir who pays a moveable 
debt, or the executor who pays an heritable, ought to have action 
of relief or recourſe againſt the primary debtors. This right of relief 
18 accordingly granted by ſpecial ſtatute, the fore-cited 1503, c. 76. 
to the heir who has made payment of a moveable debt, againſt the 
executor; and though that ſtatute contains no clauſe obliging the 
heir to relieve the executor as to the heritable debts, that right has 
been extended in favour of the executor ex paritate rationis, March 7. 
1629, Falconer *, And indeed our legiſlature has taken it for grant- 
ed, that relief 1s alſo competent to the executor againſt the heir, other- 
wiſe it would not have been enacted by 16069, c. 19. that heritable 
debts due by a perſon deceaſed, ſhall not be ſtated in his teſtament to 
the prejudice of the quot, where the deceaſed had heritage ſufficient 
for the payment of them, This right of relief is not cut off from the 
heir, by his accepting from the deceaſed a grant of the heritage, with 
the burden of all his debts, moveable as well as heritable ; for ſuch 
burden is not interpreted to be impoſed with any deſign to alter the 
natural courſe of the granter's ſucceſſion, or to load his heirs or exe- 
cutors with the payment of debts in which they are not the primary 
debtors ; but merely as a corroborative ſecurity to creditors, unlets 
the contrary ſhall be evident from the ſpecial tenor of the grant ; ſee 
Falc. i. 185. The ſame doctrine holds with regard to the relief com- 
petent to executors againſt the heir, in the caſe of a grant of the 

Vol. II. | whole 
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Boox III. whole moveable eſtate in favour of the executor, with the burden of 
all the granter's debts, heritable as well as moveable. 
Paſſive tile 49. The only paſſive title in moveables is vitious intrommiſſion, 
© fon. Which conſiſts in apprehending the poſſeſſion of, or ufing, any move- 
Agiint able goods belonging to the deceaſed unwarrantably, or without the 
whom it order of law, It ſubjects the intromitter paſſivè to the payment of all 
irikes. the debts due by the deceaſed; and the action founded on it, nearly 
anſwers to the aclio expilate hereditatis of the Roman law. This paſ- 
five title is not, like thoſe in heritage, pointed only againſt perſons 
who have a right to ſacceed to the deceaſed, but ſtrikes againſt all 
incromitters, even ſtangers. The reaſon is, that moveables are eafily 
carried off or embezzled ; and as thoſe in the houſe of the deceaſed 
have it fo much in their power to poſſeſs themſeles of his moveable 
effects, and ſometimes of the greateſt value, it was neceſſary to pro- 
tect theſe by a ſanction beyond ſimple reſtitution. One's ſeizing the 
poſſeſſion of any moveable ſubje which belonged to the deceaſed, fo 
as to bring 1t under his-power, though it ſhould not be empleyed by 
him to its proper uſe, infers vitious intromiſſion; ex, gr. the bare 
tranſporting of a trunk by the intromitter to his own houſe, Fane 29, 
1705, Archibald; but where one barely continues the poſſeſſion of a 
ſubject, the property of which he had acquired from the deceaſed 
while he was yet alive, that can neither be called intromiſſion, which 
implies a new act, nor does it carry with it any vitious character, be- 
ing truly the continuation of lawful poſſeſſion, Feb. 7. 1629, Brown ; 
June 9. 1680, Brown. Though vitious intromiſſion be a delict, it 
may be referred to oath; for the action grounded upon it is pur- 
ſued barely ad civilem eſfectum, to make good the payment of a lawful 
debt. | 
Stairs doc. 50. Stair affirms, ö. 3. f. 9. § 7. that this paſſive title is not incur- 
trine errone- red, unleſs where the thing intermeddled with is part of ſome ſub- 
woo" this ject that may be confidered as an univerſitas, as a ſheep out of a flock. 
But this doctrine 1s neither founded on reaſon, nor ſupported by 
practice. The only anverſitas to be regarded in this paſſive title, is 
the univerſitas of the moveable eſtate of the deceaſed ; and therefore 
whoever intermeddles unwarrantably with a fingle ſubject that be- 
longed to him, as a picture, a jewel, a piece of plate, muſt be under- 
ſtood to intermeddle per univenſitatem, and without doubt commits as 
great wrong, where fraud is juſtly ſuſpected, as if he had carried off 
a ſheep from the flock, or a corn-theaf from the barn- yard. 
In what caſes 5 1. Intromiſſion cannot be vitious, nor conſequently infer a paſſive 
vitious intro- title, where the ſubject intermeddled with was truly not in bonis de- 
—_ 's X* functi, no part of the eſtate of the deceaſed, or ceaſed to be ſuch be- 
DS fore the intromiſſion. Thus, if the deceaſed died a rebel at the horn, 
and declarator of the gift of his eſcheat has been obtained by a dona- 
tary, ſuch declarator veſts the property of the moveables in the do- 
natary ; after which, his intromiſhon with them is a lawful act, and 
ſo cannot infer a paſſive title, Nay, though, after the declarator, not 
the donatary himſelf, but a third perſon, ſhould intermeddle with 
them, the declarator would ſecure the intromitter againſt a paſlive 
title; becauſe the goods are, after declarator, no longer in bonis de- 
Juncti, but become the property of the donatary, Vitious intromiſ- 
ſion however is not excluded barely by the deceaſed dying at the horn; 
for though, by the denunciation, his goods are declared to fall as eſ- 
cheat to the King, they are ſtill accounted part of the eſtate of the 
deceaſed, and conſequently affected by the diligence of his creditors, 
till they are transferred by the gift and declarator to the donatary, 


i Fel. 


* 


n 


Y 
d 


20 WS By. wy VI 4) SJ » wood = PI — 29 — 
r , p , . / He: ne pg 


Of Succeſſion in Moveables. 


Feb. 7. 1662, Gray. On the ſame ground, an intromitter incurs no 

paſſive title, if one has been, previouſly to the intromiſſion, con- 
Armed executor to the deceaſed; becauſe the goods are, by ſuch con- 
firmation, veſted in the executor, and ſo ceaſe to be in bonts defuncłi. 
k might always have been doubted, whether confirmation by an exe- 
cutor-creditor, whoſe confirmation 1s barely a ſtep of diligence, ought 
to ſcreen a third party intermeddling after ſuch confirmation, fron 
this paſſive title. It was by our older practice ſuſtained as a relevant 
defence; but as an occaſion was thereby given to frauds, it was en- 
ated by 1696, c. 20. that the confirmation by an executor-creditor, 
of a particular ſubject, ſhould not protect from a paſhve title thoſe 
who might afterwards intromit with any part of the:deceaſed's move- 
ables. The ſtatute, however, expreſsly ſecures intromitters who claim 
under the executor-creditor ; and if the intromiſſion has been with the 


ſpecial ſubject confirmed, the intromitter ſeems to be ſecured by the 


laſt words of the act, though he derive no title from the ereditor. 
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52, If one ſhall, after intermeddling with the goeds of the deceaſed, It is purged 


get himſelf confirmed executor, ſuch confirmation, as it thews a wil- 
lingneſs in the intromitter to ſubject himſelf to account, purges the 
vitioſity of his former intromiſſions, according to the following rules. 
If the intromitter had an antecedent title, ex. gr. if he was executor- 
nominate, next of kin, univerſal legatee, or relict, law allows to theſe 
a reaſonable time to confirm, which our cuſtoms have fixed to a year 
after the death of the deceaſed. Confirmation, therefore, any time 
within the year, will cover ſuch intromitter from a paſſive title, even 
though an action have been brought againſt him immediately upon 
the death of the deceaſed, Jan. 28. 1663, Stevenſon; Fan. 1. 1680, Ur- 
guhart ; and though the intromitter ſhould delay confirming till after 
the year, yet if he ſhall confirm ante litem motam, before he be cited 
by any creditor as a vitious intromitter, he is ſecure. But where the 
intromitter is a ſtranger, in no degree intereſted in the executry, he 
muſt in all caſes confirm prior to the creditor's citation, though ſuch 
citation ſhould be within a year after the death of the deceaſed, other- 
wiſe he incurs a paſſive title, &. b. 3. f. 9. 10. Where an executor 
confirmed, even one intereſted in the executry, intermeddles with 
ſubjects not given up by him in inventory, after being cited by a cre- 
ditor, ſuch ſuperintromiſſion makes him liable as a vitious intro- 
mitter, fraud being, in the general caſe, preſumed from his not giving 


by confirmiug 
executor. 


up in inventory the full ſubject intermeddled with, Dec. 13. 1709, 


Drummond; but where ſpecial circumſtances exclude the preſumption 
of fraud, he is not liable ultra-valorem of his ſuperintromiſſions. There 
is no neceſſity for an executor to confirm goods lying, or debts due, 
in a foreign ſtate, in order to clear his intromiſſion from any vitious 
character; and indeed confirmation would, in that caſe, be incongru- 
ous, as it can confer no right to goods ſituated in a country extra ter- 
ritorium: yet ſuch executor is ſubjected to the creditors to the full ex- 
tent of his intromiſſions, Harc. 41. 453. 


53. The penalty of vitious intromiſſion being extremely ſevere, and Anyprobable 


introduced as a check to fraud, is excluded in every caſe where equi- 


title takes off 
the preſump- 


ty interpoſes for the intromitter * ; where, for inſtance, the value of tion of fraud. 


the things intermeddled with, is ſo inconſiderable as to remove all ſu- 
ſpicion of fraud, Jan. 22. 1713, Stark ; unleſs there be direct evidence, 
or at leaſt pregnant preſumptions to che contrary. From this rule it 
ariſes, that any probable title of intromiſſion, though it ſhould _ 


* See Hi. Law Tradts, i. 73. 
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Book III. itſelf lame or imperfect, ſaves the intromitter from the paſſi ve title, 
as it takes off the preſumption of fraud; ex. gr. letters of adminiſtra. 
tion obtained in England, though theſe can give no legal right to in- 
termeddle with goods in Scotland, extra territorimm, Harc. 60.; or a 
general diſpoſition of moveables, though that is an incomplete title 
without confirmation, July 12. 1666, Scat; New Gull. ii. 67. Hence 
likewiſe, if the defender had a probable reaſon to think that the ſub- 
ject with which he intermeddled, was not the property of the decealed, 
if, for inſtance, he had purchaſed it bora fide in the way of trade, he 
is not to be accounted a vitious intromitter, though that ſubject ſhould 
be afterwards proved to have been the property of the deceaſed at the 
time of his death : but as the property of it could not in ſuch caſe be 
transferred to the intromitter by the ſeller, who was not himſelf the 
owner, he may be compelled to reſtore it to any creditor who may af- 
terwards confirm it. Neither is this paſſive title incurred where the 
intromiſſion is neceſſary, that is, where it is barely cu/todie cauſa, or 
for preſervation ; as where the widow or next of kin does no more than 
continue the poſſeſſion had by the deceaſed, for the behoof of all in- 
tereſted in the executry, that the goods may be ſaved from periſhing. 
But the neceſſity of the intromitter, that is, his deſtitute condition, 
is no good defence againſt the paſſive title; ſo that if he diſpoſe of any 
part of the deceaſed's goods, or their price, for his own behoof, he 1s 
liable paſſive. This is carried ſo far in our practice, that a widow was 
found liable as vitious intromitter, though ſhe had intermeddled with 
no more than was applied to the ſuſtenance of her and her children, 
who had no other fund to keep them from ſtarving, March 20. 1624, 
Cochran. 
This paſive 54, This paſſive title is introduced merely in favour of creditors 
* whoſe debts are conſtituted by an obligation inter vivos; and there- 
legatees, nor fore ſuch as have only a right by legacy, or by a donatio mortis cauſa, 
of Lay cannot ſue upon it; yet a bond of alimony by a father to his unpro- 
the heir of vided daughter, though it ſhould be ſo conceived as not to take et- 
the introwit- fect till after his death, is juſtly conſidered as a debt by obligation, 
25 rather than as a donatio mortis cauſa, becauſe fathers lie- under a proper 
obligation to maintain their children till they can do for themſelves, 
Dec. 5. 1729, Loch, obſerved in Dict. ii. p. 43, 44. Upon this ground 
alſo, vitious intromiſſion is not pleadable againſt an intromitter, by 
a widow for the ſhare falling to her, jure relictæ, or by the children for 
their legitim: for though both of theſe have a claim to certain pro- 
portions of the moveable eſtate of the deceaſed, they are not creditors. 
And even creditors themſelves, where their debts are heritably ſe- 
cured, cannot inſiſt againſt vitious intromitters, till the heir, who is 
the primary debtor in that ſort of debts, be firſt diſcuſſed. No credi- 
tor of the deceaſed can ſue the intromitter's heir on this paſſive title; 
for vitious intromiſſion is a delict; and delicts, being perſonal, can at- 
fect no other than the intromitter himſelf, who is the delinquent. But 
an action, when reſtricted to ſimple reſtitution, is competent to a cre- 
ditor againſt the heir of the intromitter; for though an heir does not 
repreſent his anceſtor in penalties, yet he does in civil obligations; 
and the anceſtor's intromiſſion induces an obligation, not only againſt 
himſelf, but againſt his heir, for reſtoring the ſubject intermeddled 
Where there With, or its value, | | 
are ſeveral 55. If vitious intromiſſion be a deli, it follows, that where there 
vitious intro- are ſeveral vitious intromitters, any one of them may be ſued by a 
mitters, they editor of the deceaſed in ſolidum for the whole of the debt due to 


are liable in 


folidum, but him, without the neceſſity of making the others parties to his ſuit ; 
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for in delicts every one of the offenders muſt be accountable for all the Fir. IX. 
conſequences of the wrong, as fully as if he had had no acceſſories : 
but if a creditor ſhall ſue them all jointly in the ſaid ſummons, each 
of them is liable only pro virili, i. e. in equal ſums, according to their 
number, without regard to the exent of their ſeveral intromiſſions, 
Cr. lib. 3. dieg. 2. 7.; Nov. 16. 1626, Chalmers. If this paſſive title 
was deſigned only to protect creditors againſt fraud, vid. ſapr. & 54. 
no delinquency or penalty can be pleaded by any but a creditor a- 
gainſt intromitters, who conſequently, in a queſtion with all others, 
are entitled to every privilege that would have been competent to them 
if they had done no wrong. Thus, if one of ſeveral intromitters has 
by himſelf paid the whole of a debt due by the deceaſed, an action 
of relicf lies at his inſtance againſt the others for their ſeveral ſhares 
of it, without the neceſſity of following the indirect method of taking 
4 conveyance from the creditor, upon which he might inſiſt for re- 
lief in the name of his cedent, Cr. lib. 2. dieg. 17. H 3. Mackenzie is 
indeed of a contrary opinion, F 24. 5h. f. upon this medium, That 
wrong has no warrant: but it ought to be attended to, that the intro- 
mitter has, in the judgment of law, committed no wrong to any but 
the creditors. Hence alſo an intromitter, though, as a vitious one, he 
was liable in payment to the creditors of the deceaſed, yet having paid 
the debts due to them, was found entitled to ſue the heir to be relieved 
of ſuch of them as were heritable, Dalr. 133.; for an heir is not a 
creditor, and therefore cannot plead any delinquency againſt intro- 
mitters. Yet the intromitter has no right of relief as to the moveable 
debts which he may have paid; for theſe debts are deemed to be ex- 
tinguiſhed in his perſon by the vitious intromiſſion, upon this ground, 
That the law makes him liable univerſally, in the ſame manner as if 
he had actually intermeddled with the whole moveable effects, and pre- 
ſumes, that theſe effects were ſufficient for the ſatisfying of all the 
debts; ſee the laſt quoted deciſion. 

56. Actual vitious intromiſſion is not now the only paſſive title in A prefump- 


moveables. A preſumptive paſſive title is eſtabliſhed by act of ſede- — 2 
runt, Feb. 23. 1692, which ordains all the lockfaſt places and repoſito- ced by act of 
ries of every dying perſon to be ſealed by his neareſt relations as ſoon 

as he becomes incapable of ſenſe, that the embezzling of his writings, 

caſh, or other valuable moveables, may be prevented; or if he die not 

in his own houſe, this muſt be done by the maſter or miſtreſs of the 

houſe where he dies ; and. the keys muſt be delivered to the judge-or- 

dinary, who is to hold the cuſtody of them for the benefit of all con- 

cerned: and ſuch as neglect to obſerve theſe directions are to, be ac- 

counted embezzlers of the writings and moveables of the deceaſed. It 

appears, both from the recital and ſtatutory part of this act of ſede- 

runt, that it relates only ro the caſe where the heir of the deceaſed 1s 

minor; and that it was calculated merely to render the act 1672, c. 2. 

by which inventories of a minor's eſtate are to be made up by his tu- 

tors or curators, the more effectual. 
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Feus former- 
ly reached no 
farther than 
to the heirs 
contained in 
the grant; 
but now they 
go to heirs 
whatſoever. 


An Inſtitute of the Law of SCOTLAND, 


T1... 
Of Laſt Heirs and Baſtards, 


Eun AL rights were at firſt granted by ſuperiors, only during plea- 
ſare, or for the vaſlal's lifetime, upon whoſe death the lands re- 
turned to the ſuperior who granted the right, 6b. 2.7. 3. $4. Even af- 
ter feus became hereditary, they were deemed ſo far Arie li juris, that 
for ſome time they reached no farther than to the ſpecial heirs con- 
tained in the grant, in default of whom the ſuperior reſumed his right, 
lib, 1. Feud, t. 20. & lib. 2. t. 11. to the excluſion of the heirs of line. 
This continued to be the law of Scotland, not only in the opinion of 
Craig, lib. 2. deg. 17. F 11. but in that of Dirleton and Stewart, 
v. Limitatian, and of Mackenzie, d 1. H. .: for which reaſon the vallal 
who was to get the right, that he might prevent the excluſion of his 


| heirs whatſoever from the ſucceſſion, took care that, after calling all 


In default of 


heirs what ſo- 


ever, the 
King ſuc- 
ceeds as fi- 
mus heres. 


the ſpecial ſubſtitutes, a clauſe ſhould be inſerted in the charter in the 
following words, or words of the like import; whom failing, to h:s heirs 
whatſoever *. But Stair, and all our later lawyers, have maintained, 
agreeably to our preſent practice, that ſince the nature of feus has 
been fo much altered from gratuitous to patrimonial rights, the ſu- 
perior ought to be held, by granting a charter, even when it is limited 
to a ſpecial order of beirs, to be fully diveſted of the property, with- 
out any right of reverſion to himſelf upon failure of the ſpecial heirs, 
unleſs he has expreſsly reſerved ſuch right in the grant, and allowed 
the vaſſal a valuable conſideration for it, New Cell. ii. 194. It may 
therefore be concluded, that where there is no ſach reſervation, -the 
ſucceſſion will, by our preſent law, devolve upon the vallal's heir of 
line, and not on his ſuperior. 

2. In the fame manner, when a grant was made to a vaſſal and his 
heirs indefinitely, without any limitation, ſome feudiſts have main— 
tained, on the authority of Ii. 1. Feud. t. 1. 4. that if the vaſſal had 
no heir within the ſeventh degree, the ſuperior, whether the King or 
a ſubject, did by the firſt feudal rules return to the right of his own 
lands. Others affirm, that the ſuperior's right was excluded, if any 
one claimed the ſucceſſion, who could prove propinquity to the vaſlal, 
let the degree of blood be ever ſo remote, Lib. 2. Feud. I. 50. This Jait 
opinion ſcems to have been agreeable to our firſt feudal uſages, Reg, 
Tings l. 2. 55. & 2.; where the overlord's right of return is ſaid to 
take phice, only upon the failure of an heir, without any diſtinction 
of degrees; and to the practice in Craig's time, who cites two deci- 
nons in the caſe of perſons being ſerved heirs to their anceſtors, 
though the one was beyond the tenth degree of propinquity, the o- 
ther beyond the ſcventh, to the excluſion of the right of the ſeperior, 
lib. 2. dieg. 17. H 11. But in this all were agreed, that if the vaſſal had 
no heirs at all, then the feu returned to the ſuperior. By our later 
cuſtoms, bowever, this right is cut off from the ſuperior, and trans- 
ferred to the ſovereign, who by his prerogative-royal excludes all o- 
ther ſuperiors. By the law at preſent then, in default of heirs 
whatſoever, the King ſucceeds to the feu. Indeed, this right of the 
King 1s not confined to heritage only. He ſucceeds in the ſame man- 
ner to moveables. The rule, Js nullius et, cedit Domino Regi, applies 

equally 
See Feunt. i. 97. 
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equally in both caſes. The ſame doctrine took place in the Roman 
law, J. 1. 4. C. De bon. vac. When the King ſucceeds in this way, he 
is called ullimus heres, or the laſt heir. | 

3. If the lands to which the King thus ſucceeds be holden imme- 
diately of himſelf, the property of them is conſolidated with the ſu- 
periority, in the fame manner as if they had been ſurrendered to the 
ſovereign. If they are holden of a ſubject- ſuperior, the King be- 
comes barely proprietor, The ſuperior cannot be deprived of his right 
of ſuperiority by the King's ſucceſſion as w/tzmus heres, and fo remains 
{till ſuperior : nay, the fovereign cannot continue to hold the property 
thus acquired by him, ſince he cannot be vaſſal to any of his ſubjects ; 
he lies therefore under the neceſſity of naming a donatary, who, in 
order to complete his title, muſt firſt obtain a-decree of declarator 
of his gift, July 30. 1662, L. Balnagozon ; July 31. 1666, Crazwfurd, 
declaring, that the deceaſed died without leaving any heirs who might 
ſucceed to him, and that he the purſuer is proprietor of his eſtate as 
the King's donatary. In declaratory actions, as well as others, there 
vught to be ſome contradictor; but the very concluſion of this action 
is, that no perſon has right as heir, and ſo all the King's ſubjects: have 
an equal title to be made parties to it. An edictal citation therefore 
againſt all and ſandry, is fuitained in this caſe, as a ſufficient founda- 
tion of the ſuit, without a perſonal citation agaiaſt any one, unleſs 
where there is a. widow or executor; for theſe, according to Stair, 
b. 3. f. 3. $47: ver/. The gift, muſt be called as defenders. The do- 
natary, after obtaining his decree, 1s preſented by his Majeſty to the: 
ſaperior, as his vailal, by a letter under the quarter ſcal, charging the 
ſuperior to receive and infeft him 1n the lands, with the ſame rights 
that the former vaſſal enjoyed. If the ſuperior ſhall refuſe to give 
ebedience to this charge, the donatary may, as in the common caſe, 
apply to the next higheit ſaperior. In lands holden immediately of 
the crown, if theſe are gifted, the donatary mult alſo complete his 
right, by obtaining a decree declaring the gift, and afterwardsinfeft- 
ing himſelf in the ſubject, upon a ſignature preſented in exchequer. 

4. Becauſe in this caſe the King ſucceeds as heir, he or his donatary 
is liable in the payment of the debts due by the deceaſed, Mack, & 2. 
5. 1. Stair indeed, 6. 3. J. 3. $47. and ſome others led by his authori- 
ty, affirm, that the King's right is not a proper ſucceſſion; that it 
ariſes more from the condition of the ſubject which, as bona vacantia, 
falls to the ſovereign in the way of caduciary confiſcation, Hence it 
is inferred, that the law of deathbed, being introduced in favour of 
beirs only, hath no operation in favour of the King. The chief rea- 
ſon urged in ſupport of this opinion is, that neither the King, nor his 
donatary, are univerſally liable for the debts of the deceaſed, but on- 
ly to the amount of his eſtate. It ſeems incorrect, however, to give 
the name of bone vacantia to ſubjects which paſs from the deceaſed 
proprietor directly to the crown, or to claſs this right of the crown 
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who is pre- 
ſented to the 
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Neither the 
King nor his 
Conatary are 
liable beyond 
the value of 
the ſucceſſion. 


among confiſcations which imply the loſs of an eſtate for ſome crime 


or delinquency : it bears a much greater reſemblance to the right of- 
an heir; for the ſubject of it is an univerſitas, which in other caſes is 


called an hereditas, comprehending the whole eſtate of the deceaſed, 


and it paſſes, as ſucceſſion does, from the dead to the living. And the 


plain reaſon why the King's donatary is not liable beyond the extent 
of the inventory, and conſequently not ſubjected perſonally, except in- 
fo far as he has intermeddled, is, that this ſpecial right of ſucceſſion 
in the ſovereign ariſes from the law itſelf, without any act of his, 
which can be juſtly interpreted to extend the obligation farther againſt 
0 ER him, 
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him. Neither is this peculiarity inconſiſtent with repreſentation ; for, 
not to mention executors who are quodammodo heirs, a method has been 
eſtabliſhed in our law, by which thoſe who enter cum beneficto inventarii, 
repreſent their anceſtors in the moſt proper ſenſe, and nevertheleſs are 
not liable ultra wires inuentarii. It has therefore been adjudged, that 
if one who has no heir to ſucceed to him, ſhall grant a decd on death- 
bed, alienating his heritage in favour of a third party, the King is en- 
titled to ſet it aſide, as granted to his prejudice, by an action of re- 
duction ex capite lefi, as if he were the proper heir, N:wo CU, i. 86. 
But this doctrine is farther confirmed and amplified below, Y 5. The 
creditors of the deceaſed, to whom the King ſucceeds, may carry on 
all legal diligence againſt their deceaſed debtor's eſtate, whether heri- 
table, by adjudication, or moveable, by confirmation, in order to make 
their payment effectual, Cr, lib. 2. dieg. 17. 12. 15.; ſee St. b. 3. f. z. 
$47. But in the deducing of ſuch diligence, the officers of ſtate muſt 
be called as parties; becauſe the ſubject which the creditors are in- 
ſiſting to affect, is the ſovereign's property, who therefore has an in- 
tereſt to except to the grounds of debt upon which the diligence is to 
proceed. | 

. 5, This is the proper place for treating of the crown's right ariſing 
from the death of a baſtard. It has been explained who they are 
whom the law accounts baſtards, /upr. b. 1. f. 6. H 49, 50.; the effects 
of baſtardy may be now conſidered, It is a ſettled rule in the law of 
Scotland, That there is no ſucceſſion by the mother, 7. 8.J 8.; and 
that all eſtates, whether heritable or moveable, can, after the death 
of the owner, deſcend only to ſuch as are related to him by the fa- 
ther. A baſtard, his father being uncertain, can have no relations by 
the father, and, of courſe, no collateral heirs upon his death. If he 
die without lawful iſſue, therefore, the King takes up his ſucceſſion 
by the neceſſity of law, in the character of laſt heir. Hence it ap- 
pears, that baſtardy is a proper ſpecies of ultimus heres, the crown ſuc- 
ceeding, becauſe the baſtard has no agnates to claim his ſucceſſion, 
The crown's right too is preciſely the fame in baſtardy as in the other. 
It comprehends the unwerjitas bonorum of the deceaſed. It cannot be 
hurt by a deed on deathbed, Skene, v. Baſtardus; Cr. lib. 2. dieg. 18. F 14. ; 
St. b. 4. T. 12 5 7. The ſame methods muſt be purſued by the King 
to make good his intereſt in the ſucceſſion. On the other hand, the 
eſtate which accrues to the crown, is in both caſes ſubjected to the 
ſame diligence of creditors, and to the fame burdens ; the widow, 
ex. gr. is entitled to her legal proviſions of terce, and jus relictæ, in either 
caſe; for the donatary's right is no better than a right of ſucceſſion, 
ſince he is aſſignee by the King, whom the law looks upon as ſucceſ- 
for ; and the legal proviſions of widows cannot be hurt by any right 
af ſucceſſion, whether legal or teſtamentary, July 7. 1629, Wallace. 
There is only one difference between the two, Creditors may confirm 
the moveable effects of one to whom the King hath ſucceeded as 
laſt heir, They cannot confirm a baſtard's teſtament ; becauſe, as 
will be immediately explained, a baſtard is incapable of making a te- 
ſtament. In this caſe, they muſt bring an action againſt the King's 
donatary, not indeed fimply, but in ſo far as he hath received of the 
baſtard's effects. | | 

6. This right in the crown to the eſcheat of baſtardy, is excluded 
where the baſtard has lawful children of his own body ; for theſe 
children are the baſtard's proper heirs, ſince they have a certain fa- 
ther, quem nuptie demonſtrant, and to whom they may ſerve heirs in 


terms of the brief of inqueſt, Upon the death of the baſtard's _— 
| iate 


Of Laft Heirs and Baſtards. 


diate iſſue, the children of that iſſue ſucceed by the ſame rule; but ir. X. 
if theſe laſt ſhall die without lawful children, the King takes the ſuc TY” 
ceſſion as their a{tzmus heres, upon the ſuppoſition that their imme- 
diate father has died before them, fince they have no relation by the 
father, and the mother's line of ſucceſſion is not regarded in the mat- 
ter of ſucceſhon. /Though the baſtard ſhould have no lawful iſſue, 
it is agreed by all, that during his life, and while he is in liege pouſtre, 
he is abſolute proprietor of his whole eſtate, and, as ſuch, may ſell or 
gift it by any deed inter vives, He may even ſettle his heritable e- 
ſtate, by a deſtination which is not to take effect till his death, in fa- 
vour of any perſon he may think proper. The rule, therefore, That 
4 baſtard can have no heirs, except thoſe of his own body, muſt be 
limited to legal heirs, and is not to be extended to heirs of proviſion, 
Moſt of the commentators on the Roman law atirm, that baſtards 
have the full power of making a teſtament ; becauſe there is neither 
any reaſon in the nature of things, nor any text in that law, which 
diſables them; and becauſe they have committed no crime which 
ought to forfeit them of that natural right, as the Roman lawyer e- 
quitably argues in their behalf in a fimilar caſe, J. 6. pr. De decur. 
Craig ſeems to be of the opinion, that this is alſo the law of Scotland, 
lib. 2. dieg. 18. H 16. where he aſſerts, That if a baſtard die inteſtate, and 
without lawful iflue, the King ſucceeds to his moveable eſtate; which 
clearly ſuppoſes that the baſtard had a right to teſt. It muſt however 
be acknowledged, that we have by our later cuſtoms adopted the doc- 
trine of ſome other ſtates, that baſtards, who have no lawful iſſue, 
are incapable of making a teſtament. This is ſaid by ſome to pro- 
ceed ex defeftu natalium ; though it. is hard to diſcover a reaſon why a 
diſability to teſt ſhould be one of the conſequences of illegitimacy. 
Where the baſtard has lawful iſſue, he has without doubt the full 
 fadtio teſtamenti, as the Roman law expreſſes it, and may conſequently 
make a teſtament, not only in favour of that iſſue, but of ſtrangers. 
In ſuch caſe, the King has no intereſt to object, ſince he is excluded 
from all right, even to the moveable ſucceſſion, by the baſtard's child- 
ren, who are both heirs and executors to the deceaſed, whether he 
died teſtate or inteſtate. As a conſequence of this, the baſtard muſt 
alſo have a power of naming tutors to his lawful iſſue, March 8. 1628. 
Muir. It has been obſerved, 6. 1. f. 6. 51. that the iſſue of an inter- 
marriage between an adulterer and the adultereſs, after the diſſolu- 
tion of the former marriage by divorce, are not, m the opinion of 
Stair, baſtards, notwithſtanding the act 1600, c. 20. If this opinion 
be well founded, the crown's right here explained cannot take place 
to their prejudice ; for as they are not baſtards, they have the power 
of teſting ; and upon their death, their legal heirs, though not of 
their own body, will take the ſucceſſion, | 
7. Baſtards are ſometimes legitimated by the ſovereign. Legitima= Legitimation 
tion, in the proper ſenſe of the word, and in that of the Roman law, of baſtards. 
entitled the perſon legitimated to all the rights of lawfully begotten 
children; for which reaſon the Romans did not admit of legitimation 
per reſcriptum principts, where the baſtard's father had at the time law- 
ful iſſue, that ſo their right of ſucceſſion might not be divided with 
the baſtard, Now. 89. c. 9. Letters of legitimation with us, though 
they contain high-ſounding clauſes, have no tendency to hurt the 
right of third parties; they enable the baſtard to diſpoſe of his move 
able eſtate by teſtament, June 18. 1678, Cmmiſ. of Berwickſhire : hut 
they incroach not in any degree upon the rights, either of the lawful 
children already procreated by the baſtarg's father, or of thoſe he 
Vor. IL 8 K may 
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Boos III. may afterwards beget in lawful marriage, or of any of their poſteri- 
| ty; for the ſovereign cannot, nor is preſumed to intend the cutting 
off the right of third parties, The baſtard 1s not therefore entitled, 
in conſequence of this ſort of legitimation, to a bairn's part of gear, 
nor to any ſhare of the father's ſucceſſion, Yet where the right of 
third parties is not affected, the King may effectually renounce any 
right competent to himſelf in favour of the baſtard or any other, 
fince he himſelf is the only ſufferer by ſuch renunciation. Though 
therefore he is by law entitled to the baſtard's ſucceſſion, he may, by 
letters of legitimation, enable that perſon to ſucceed ab intefato to the 
baſtard, who would have been his heir, had the baitard been pro- 
created in lawful marriage. This prerogative was exerciſed in letters 
of legitimation, granted by K. James III. anno 1479, in favourof An- 
drew Lord Evandale, and Arthur and Walter Stewarts, all. natural 
ſons of Sir James Stewart, ſon of Murdoch Duke of Albany ; in vir- 
tue of which Alexander, the ſon of Walter, ſucceeded to his uncle 
Andrew in the eſtate of Evandale * : and though it has been lately 
drawn into queſtion, on pretence that the ſovereign cannot grant a- 
way future caſualties in prejudice of his ſucceſſors, that effect of legi- 
timation has been ſuſtained, New Coll. ii. 79. 
Obſtructions 8. This title may be concluded with mentioning ſome of the chief 
to ſucceſſion hars or obſtructions to ſucceſſion by the law or uſage of Scotland. 
1 * As the legal rights of ſucceſſion are, in this and all other civilized 
Baſtards in. countries, grounded on marriage, they can be claimed by thoſe alone 
capable of le- who are procreated in lawful marriage; and conſequently, the iſſue of 
gal ſuceefſion, ſuch marriages as the law has reprobated are incapable of ſucceſſion. It 
ceflion by 1. is upon this ground that baſtards, becauſe they are procreated of an un- 
ſtinatioa. Jawtul conjunction, are diſabled from taking by ſucceſſion ab inte/tato. 
Stair, C. 4. t. 12. H. and Bankton, 6. 1.7. 2. 4 4. are of opinion, that this 
poſition ought to be limited. They admit, that baſtards cannor ſucceed 
to their father, becauſe they have no certain father ; and that they are 
alſo incapable of heritable or feudal ſucceſhon, even to their mother, 
becauſe the inqueſt cannot declare them, in terms of the brief, next and 
lawful heirs to the deceaſed : but they affirm, that they ought not to 
be excluded from the ſucceſſion of the moveable eſtate of the mother, 
or of their relations by the mother; becauſe the propinquity of blood 
is the only point conſidered in that caſe, and not the legitimacy ; and 
becauſe they are not diſabled from taking their mother's moveable 
ſucceſſion, either by ſtatute or cuſtom. But though there be no ſpe- 
cial ſtatute debarring them: yet, fince neither ſtatute nor cuſtom can 
be pleaded in their favour, it would ſeem that they are excluded by 
the rule of law, That ſucceſſion is one of thoſe civil rights to which 
none are entitled who are not procreated in lawful wedlock; and 
though the mother of the child be certain the baſtard is not her law- 
ful child, and conſequently has no claim to her lawful or /egitima. ſuc- 
ceſſio, either in heritage or moveables. The Romans indeed admitted 
' ſpurii or baſtards to the ſucceſſion of their mother; but that proceed- 
ed from a peculiarity in their jus civile, by which agnates were look- 
ed upon as the only relations capable of the legal ſucceſſion, while 
cognates were deemed to be joined by a tie merely natural, and con- 
ſequently to have no better. title to the ſucceſſion than baſtards. 
Hence it happened, that when the pretor admitted alſo cognates ex 
 &quitate, contrary to the us civile, 1, 2, Und. cogn, baſtards were alſo 
brought in, as having as equitable a title as they: and as a conſe- 
quence of this, a baſtard's brother by the mother was, by the jus 
| pretorium, 
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See the letters of legitimation in Crawfurd's lives of the officers of ſtate, p. 435. 
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pretorium, admitted to the ſucceſſion of the. baſtard, J. 4. eod. tit.; a 
doctrine quite adverſary to the maxims of our law. It may be fur- 
ther obſerved upon this argument, that if a baſtard could be decern- 
ed next of kin to his mother, it would neceſſarily follow, that where 
the mother had alſo lawful children, the baſtard, as one of the next 


of kin, would be entitled to an equal ſhare of the moveable ſucceſſion 


with any one of her lawful children, which muſt be acknowledged 
to be a novelty in our law. Though a baſtard cannot ſucceed jure 


681 


Tv... 


an ui nit, he may by ſpecial deſtination; for nothing hinders the pro- 


prietor of an eſtate from calling a baſtard, whether he be procreated 
by himſelf or another, to his heritable ſucceſſion, by an entail, when 
he is properly diſtinguiſhed by his name, employment, or other cha- 
raQer of diſtinction; or to appoint him executor or univerſal legatee, 
Cr. lib. 2. dieg. 18. Y 11. 


9. Marriage entered into after divorce on the head of adultery, be- The iſſue of 


tween the parties guilty, is, by 1600, c. 20. declared null, and the 
iſſue of ſuch marriage incapable of ſucceeding to their parents: but 
this does not ariſe from the natural condition of ſuch iſſue; for the 
marriage of the parents is not prohibited by any divine or natural 


law, b. 1.t. 6. F 43. but barely from the force of ſtatute. The direc- 
tor of the chancery was, by 1609, c. 4. forbidden to receive retours, . 


er iſſue preceprs thereupon, in favour of perſons excommunicated ; 
and ſubje-ſuperiors were, by the ſame ſtatute, left at liberty to re- 
fuſe the iſſuing of brieves, or the granting of precepts of clare con/tat 
in their favour : but all thoſe penalties are now taken off by 1690, 
c. 28. Dumb perſons, lib. 1. Feud. t. 6. 2. and females, were, by the 
firſt feudal rules, incapable of ſucceſſion, as being unfit for military 
ſervice ; but they were ſoon admitted to it; and even fatuous and fu- 
Tious perſons, though theſe laſt are utterly incapable of the manage- 
ment of their own property. All who profeſs the Popiſh religion are 
not only diſqualified from purchaſing feudal rights by voluntary diſ- 
poſition, /upr. b. 2. f. 3. 16. but declared incapable, by 1700, c. 3. of 
ſucceeding in heritage, if they ſhall refuſe to fign the formula pre- 
ſcribed by that act, containing a renunciation of Popery ; and the 
ſucceſſion is, upon ſuch refuſal, declared to belong to the next Prote- 
ſtant heir who would ſucceed, if they and all the intervening Popiſh 
heirs were naturally dead. The Popiſh heir may, within ten years 
after incurring the irritancy, be reſtored to the ſucceſſion, if he purge 
himſelf of Popery, by ſigning the formula: in which caſe, the Prote- 
ſtant heir, who for a time excluded the Popiſh, makes all the inter- 
mediate rents his own, after paying the current intereſt of the debts 
affecting the eſtate, and its other yearly burdens, If the Popiſh heir 
negle& to purge himſelf within the ten years, he forfeits his right for 
ever. 


the kingdom, and are ſubject to the dominion of a foreign prince, 


marriage be- 
tween adul- 
terers, ex- 
communicat- 
ons, 
and Papiſts, 
incapable of 
ucceſſion. 


10. Aliens. by which are underſtood thoſe who were born out of Aliens cannot 


ſucceed in 


feudal rights. 


can neither enjoy nor ſucceed to a feudal ſubject in a country tog 


whoſe ſovereign they bear no allegiance, The reaſons of this may be tion of aliens. 


collected from the nature of feudal homage and fidelity; for if an 
alien ſhould be allowed to enjoy a feu under a prince to whom he 
owed no obedience, the juriſdiction and power which the liege lord 
has naturally: over the perſon, as well as the eſtate, of his vaſlal, 
would be rendered eluſory, by the vaſlal continuing to reſide in his 
native country under the liegeance of another prince : neither can 
one who is a vaſlal to two different ſovereigns, in caſe of any diſ- 
puted claim or rupture between them, perform his feudal ſervice 
faithfully to both; for if he aid the one, he neceſſarily commits _ 
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Boos III. ſon againſt the other. As this doQtrine has obtained in moſt coun- 


— 


tries which have adopted the feudal plan, it may be affirmed, not- 
withſtanding the authority of Craig, lib. 1, dieg. 14. § 7. that it has 
been alſo obſerved rigorouſly in Scotland; for though the French na- 
tion enjoyed, for many centuries together, greater privileges in this 
kingdom than any other, a ſpecial ſtatute was judged neceſſary to 
confer the right of holding land- eſtates upon thoſe of that country, 
when our Q. Mary intermarried with the Dauphin of France, 1558, 
c. 65, 66. When a treaty of union was ſet on foot between England 
and Scotland, it was alſo thought neceſſary to make a proviſional ſta- 
tute, yet extant in the records of parliament, Id. to unprinted acts, 
1607, No, 2. for naturalizing all Engliſhmen who had been born ſince 


the demiſe of Q. Eliſabeth, or who ſhould be born after the date of 


the ſtatute, in order to enable them to hold and inherit lands in Scot- 
land; ſee alſo 1669, c. 7. In the ſame manner, when the right of 
holding lands, and inheritmg, was intended to be conferred on an 

private perſon, ſpecial acts of naturalization palled ; numbers of which, 
in the reigns of the Jameſes, Mary, and Charles I. are yet preſerved 


in the records. Upon this feudal maxim, it was unanimouſly -ad- 


judged, Falc. ii. 66. that an alien could not ſucceed to a land-eſtate, 
in Scotland, without naturalization *. Naturalization, by which this 
diſability in an alien is removed, may be defined, A right granted to 
a ſtranger or alien by the authority of parliament, in virtue of which 
he acquires the ſame privileges as if he had been born in the king- 


dom. Mackenzie indeed, in his Inſtitutions, 6. 1.7. 3. $ 1. reckons 


the power of naturalizing among the royal prerogatives ; but in his 
Obſerv. on aft 1669, c. 7. he inclines to the other fide, from the many 
inſtances which occurred to him of naturalization paſting by ſtatute F. 
In this queſtion, the following diſtinction ſeems agreeable to our an- 
cient hiſtory, Letters of denization were granted by the ſovereign, 
without the interpoſition of parliament. Theſe letters gave the grantee 
a right of purchaſing lands, and diſpoſing of them to others, and 
making them deſcendible to ſuch of his iſſue as ſhould be born after 
the grant, Thus we find in our records a grant of this kind by 
James V. to Nich. Tronos, Feb. 1537; one by Q. Mary to Noye Briſ- 


ſat, Dec. 1555; and one by Charles I. to Viſcount Falkland, Sept. 1627. 


But where the right of naturalization was intended to be conferred, 


i. e. the full right of a free · born ſubject, and a power to the grantee's 


Diſability 
from ſorfeit - 
ure. 


iſſue born before the grant to inherit, the authority of parliament was 
neceſlary. The general acts of naturalization, 1558, c. 65, 66. and 
1669, c. 7. carry a ſtrong ſuppoſition that aliens cannot ſucceed, or 


be ſucceeded to, even in moveables. And it obtains at this day in 


France, that on the death of any foreigner who had taken up his .fix- 
ed reſidence there, the King ſucceeds by the Urozt d aubeine, alibi nati, 
to the moveable eſtate of the deceaſed ; but where a foreigner goes to 
that kingdom as a traveller, a merchant, or a public miniſter, with- 
out au intention of fixing his domicil there, the Droit d aubeine is ex- 
cluded ꝓ. It may well be doubted, whether this right was ever claim- 
ed by our ſovereigns, notwithſtanding thoſe ſtatutes which take it for 
ranted. 

a 11. The diſability to ſucceed, ariſing from a forfeiture in conſe- 
quence of high treaſon, or from being convicted of the crime of mur- 
dering a parent, will be treated of under ?:t. Crimes, 

AN 


See a caſe quoted by Fount. ii p. 274. and Rem. Dec. 106. 
+ See inſtances of naturalizanun by paritament, Falc. ii. 66, 
4 dee Rem. Dec. p. 202. 
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Of Actions. 


TT would import us little, that rights belonged to us, or that per- Tir. 1. 

ſons ſtood obliged to us, if there were no method by which we 
might make thoſe rights effectual, and attain the enjoyment of our 
property, or compel thoſe who ſtand bound to us to perform their 
obligations. If we were left at liberty to do ourſelves juſtice, by our 
own authority, on occaſion of every difference with our neighbour, 
there would ſoon be an end of government. The judge or magiſtrate 
therefore muſt be applied to, by a proper action, As the ſpecial pur- 
poſes and properties of moſt of the actions now in uſe with us, have 
been already conſidered at ſome length in the courſe of this treatiſe, 
we {hall content ourſelves with explaining, in this place, the general 
nature of actions, and the moſt material divifions of them received in 
our law, excepting a few, which, becauſe they have not been handled 
before, deſerve a fuller conſideration. 

2. The Romans defined an action to be, A right of proſecuting in Their defini- 
judgment what is due to us: but that term, in its more common ac- 0. 
ceptation, is underſtood of the actual exerciſe of the right; and in 8 
this ſenſe, it may be defined, A demand regularly made and inſiſted 
upon, before the proper judge, for the attaining or recovering of a 
right. He who makes the demand is called the purſuer, and he who 
is ſubject to it, againſt whom the action is brought, the defender. 

3. By our ancient law, the greateſt part of actions proceeded on Formerly 
brieves iſſuing from the chancery, which were directed either to the "ot ahi 
juſticiar of Scotland, or judge ordinary, who tried the matter by an brievcs. 
inqueſt or jury; and upon their verdict, veredictum, judgment was 
Vor, II. 8 L. pronounced. 


2 
Action. 
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pronounced. Brieves were either retourable or not retourable. Re- 
tourable brieves were not executed againſt any ſpecial defender, but 
barely publiſhed at the market- croſs of the county town; becauſe the 
parties who applied for them wanted no more, than to declare a right 
belonging to themſelves, without any concluſion 1n the libel againſt 
others. Such were the brieves of inqueſt, or ſervice of heirs, of tu— 
tory, idiotry, &'c. ; and they were ſtyled retourable, becauſe the ver. 
dict of the jury was returned to the chancery by the judge to whom 
the brief was directed. Brieves not retourable were the ground of 
proper actions, to be inſiſted on before the judge competent; on 
which account they got alſo the name of pleadablr, as the brief of 
right, of mortanceſtry, of terce, of diviſion of lands, c. This fort 
of brieves mult have been ſerved againſt ſpecial defenders ; but the 
judge, after pronouncing ſentence according to the verdict of the jury, 
made no return either of the brief itſelf, or of the verdict, to the 
chancery. Lord Stair conjectures, 5. 4. J. 1. 2. that James I. of Scot- 
land, who had been long bred in England, where brieves are to this 
day the foundation of all actions purſued in the court of Common 
Pleas, did, on his return from thence, erect in this kingdom a chan- 
cery, and eftablith the uſe of brieves after the example of the Eng- 
liſh : but mention is made of brieves, not only in numberleſs paſ- 
{ages of the books of the Majeſty, which are by ſome excepted to, as 


of ſuſpected authority, but in the undoubtedly genuine ſtatutes of 


William, c. 39. who reigned upwards of two centuries before the re- 


turn of James I. and in the firſt ſtatutes of Robert I. c. 19. from 


whom James was deſcended in the fourth degree. We have to this 
day retained the uſe of ſundry brieves which have been already ex- 
plained ; but upon the inſtitution of the college of juſtice, ſummonſes 
were introduced into our law in the place of brieves, as the founda- 
tion of molt of our ordinary actions; and the clerks of the ſignet are 
intruſted with the forms, both of them and of diligenceg : fee 1537, 


* 


c. 59, 60, 61. Oc. 
4. A ſummons is a writ which goes forth under the authority or 


direction of the judge before whom the action 1s to be brouzht, re- 
citing in the libel or declaration rhe purſuer's title, with the ground 
and extent of his right or demand, and concluding with a warrant to 
the proper officer of court for citing the defender to appear. When 
it is applied to actions brought before the court of ſeſlion. it iſſues 
from the King's ſignet of the ſeſſion, and the warrant for citation is 
directed to meſſengers. It ought to be obſerved, that where mention 
is made of the word /ummens, or ſaummonition, in the old books of our 
Jaw, or in our ſtatutes prior to the inſtitution of the college of juſtice, 
as in 1429, c. 113. that term is to. be underſtood, not of the warrant 
of citation, but of the citation given upon the warrant. 

5, By our former practice, when a ſummons paſſed the ſignet, it 
contained little more than the purſuer's name, the date of ſigneting, 
and ſome words of ſtyle; and even when 1t was execured or ſerved 
againſt the defenders, nothing more needed be filled up in it, except 
their names, and the diets or terms of appearance, It was judged 
ſufficient, if the libel was ingroſſed in it, at any time before calling 
of the ſummons in court. But as defenders could not poſſibly come 
prepared to anſwer, till they were apprifed of the nature and ground 
of the demand to be made againſt them, all ſummonſes were, for the 
greater deſpatch of buſineſs, directed to be fully libelled, before the 
citation given to the defenders, This was provided, firſt, by ſome 


temporary acts of ſederunt, Feb, 16, 1723, &c.; and at laſt, by a per- 
| ; petual 
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tual one, Feb. 19. 1742. By the preſent practice, all ſummonſes 
muſt be fully libelled, and every page ſigned by a clerk to the ſignet, 
before they paſs the ſignet. 

6. All actions, where the facts laid in the libel were not inſtantly 
verified /cripto, required formerly two ſeveral citations to be given to 
the defender, upon two ſeparate ſummonſes. After the defender was 
cited on the firſt, to appear upon a day therein ſpecified, with conti- 
nuation of days, the purſuer obtained an act for proving, and at the 
{ame time letters of continuation, upon which it might be lawful for 
him to raiſe another or ſecond ſummons, after elapling of the day to 
which citation was given upon the firſt, Theſe ſecond ſummonſes 
were aboliſhed by 1672, c. 6.; and the ſecond citation was authoriſed 
to be given upon the ſame ſummons that authoriſed the firſt, in virtue 
of a ſeparate warrant contained in it for that purpoſe ; but ſtill it be- 
hoved the purſuer to wait the running out of the firſt diet, before the 
ſecond citation could be given, till it was made lawful by 1693, c. 12. 
to give both citations at the ſame time. One diet of compearance 
is ſufficient in ſummonſes, where the facts ſet forth by the purſuer 
are inſtantly verified /cr:pto, The term indulged by law to a defender 
between his citation and appearance, in which he may prepare for his 
defence, is called inducie legales. In all ſummonſes not privileged, the 
inducie allowed to the defender for the firſt diet of compearance, are 
twenty-one days if he be within the kingdom; but thoſe who reſide 
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in the ſtewartry of Orkney and Zetland, which is of all others the 


moſt remote diſtrict from the ſeat of juſtice, muſt be cited on forty 
days for the firſt diet, 1685, c. 43. Certain ſummonſes are privileged 
to paſs on ſhorter indacie ; ſome on fifteen days, and ſome on fix days. 
They require a previous bill; or ſhort petition, to be preferred to the 
court, who of courſe grant warrant for iſſuing them; and, becauſe 
ſuch warrants were often demanded in the raiſing of ſummonſes, 
which had no title to privilege, the ſpecial ſummonſes entitled thereto, 
and the inducie of each, are fixed by a& of ſederunt, June 29. 1672. 
In all ſummonſes which require a ſecond diet of compearance, the in- 
duciæ are lix days, if the defenders are within Scotland. Defenders 
who are forth of the kingdom, muſt be cited on ſixty days for the firſt 
diet, and fifreen for the ſecond. 

7. All ſummonſes, beſides the libel, contain, , an ordinance of 
the ſovereign, or of the judge, in whoſe name the ſummonſes iſſue, 
called the will of the ſummons ; by which the defender is commanded 
to appear before the judge, that he may either receive ſentence ac- 
cording to the concluſion of the libel, or offer defences againſt it. 
2dly, They contain a ſanction, either expreſs or implied, ſtyled, he 
certification of the ſummons, which is the penalty to be inflicted on the 
defender, if he {hall neither comply with the will of the ſummons, 
nor ſhew a reaſon why he is not bound by law to comply with it: 
and it is ſo called, becauſe it certifies or gives notice to the defender 
what the judge is to do, if he ſhall refuſe obedience to the will or 
command of the ſummons. The defender's contumacy, when reite- 
rated, was, by an old temporary act, 1449, c. 29. puniſhed with the 
forfeiture of his lands and goods to the King; and if he had no eſtate, 
with an outlawry. But now the certification is milder; and in gene- 
ral amounts to no more, than that if the party cited ſhall not appear, 
the judge ſhall proceed to take cognizance of the cauſe, as if he had 
appeared. A ſpecial certification is eſtabliſhed by cuſtom againſt pur- 
ſuers, who, after commencing a ſuit, neglect to proſecute it: the de- 


fender may, in that caſe, take proteſtation againſt the purſuer for not 


infiſting ; 
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Boos IV. inſiſting; which, after it is admitted by the judge, has this effect, that 
the depending proceſs falls, z7fantia perit ; but {till the purſuer does 
not loſe his right of action, but may bring a new action upon the 
ſame ground of right. 

Calling ofthe 8. All executions of ſummonſes muſt expreſs the day of compear- 

ſummons. ance, which, however, is commonly left blank, till the ſummons be 

_ cita= called in court. The laſt diet of compearance mult be within a year 

* after the date of the ſummons, where the ſummons bears, as is fre- 
quently the caſe, the days of appearance to be, ** the and 
days of next to come :” but if the words, next to come, are omit- 
ted, the firſt diet of compearance may be made within a year of the 
date'of the ſummons, and the ſecond diet within a year of the firſt 
diet. The ſummons mult be called by the clerk of the proceſs with- 
in a year after the laſt diet, otherwiſe the depending proceſs falls, 
This calling of the cauſe in the outer-houſe by the clerk of the pro- 
ceſs, after elapſing of the days of compearance, was the firſt ſtep taken 
in it by*the purſuer. The moſt ancient practice required this form 
to be gone about in the preſence of a judge: and though no judge 
has for a long time paſt interpoſed his authority to it in perſon, yet 
he is in the judgement of law conſidered as preſent; ſo that it is ſtill 
to be deemed a judicial ſtep. For this reaſon, a ſummons becomes, 
after being called, a depending proceſs, and, as ſuch, though it ſhould 
ly quite neglected for years together, may be afterwards wakened and 
inſiſted in at any time within the years of preſcription, New Coll. ii. 
128.; Ad cf ſederunt, Feb. 26. 1718. Though the defender be under 
age, he muſt be cited on the ſummons as a party to the ſuit: but be- 
cauſe a minor cannot ſtand in judgement by himſelf, his tutors or 
curators mult alſo be made parties; not indeed by their ſpecial names 
and deſignations perſonally, becauſe ir is poſhble the purſuer has no 
means of knowing who they are, or where they can be found; but 
edictally at the market- croſs of the county-town of the minor's reſi- 
dence. Theſe edictal citations are frequently uſed, even where the 
minor has no tutors or curators, to cut off all ground of cavilling 
from ſuch defenders as lay hold of the ſmalleſt appearance of a plea 
to caſt actions on a no- proceſs. The forms required by law in the 
execution of ſummonſes againſt defenders, have been ſet forth, 6. 2. f. 5. 

3 | 

S ac- - Sundry actions proceed upon a citation by warrant of the court 

tions which of ſeſſion, without any ſummons iſſuing from the ſignet, and are 

1 therefore denominated /ummary ations. Thus, bills of complaint ex- 

f | bibited againit members-of the college of juſtice, or other practiſers 

| in the court, relating to the exerciſe of their employment; or againſt 

factors on ſequeſtered eſtates, or other perſons named into any office 
by the court; or againſt inferior judges for their contempt of autho- 
rity, in exerciſiug jurifdiction in an action after an intimated ſuſpen- 
fion or advocation ; or againſt officers of the law for oppreſſion ; or a- 
gainſt litigants in any action brought before the court, who have been 
guilty of any wrong, pending the ſuit, may be all tried by a ſummary 
action. When reaſons of ſuſpenſion are ordained to be diſcuſſed ſum- 
marily upon the bill, without iſſuing letters of ſuſpenſion under the 
Ggnet, vid. tnfr. 1. 3. H 19. that fort of proceſs may without impropri- 
ety paſs alſo by the name of a ſummary action. | 
Actions are 10, Actions are divided both by the Roman law and ours into real 
for, © and perſonal. A real action, or ao in rem, is that which ariſes from 
a right in the thing itſelf, or a jus in re; and is grounded, either up- 
on the right of property, which is the higheſt right that one can have 
| | 2m 
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in a ſubject; or on a right of ſervitude, hypotheck, pledge, Gc. which 
are inferior real rights. A perſonal action is that which is founded 
merely in a right of obligation againſt a perſon, or a ju: ad rem. From 
this difference in the ground of the actions, ariſes alſo a difference in 
their forms and properties. In perſonal actions, the purſuer can di- 
rect his ſuit againſt no other than the perſon who ſtands obliged to 
him, or his heirs ; but actions that ariſe from a right in a ſubject, 
may be directed againſt all poſſeſſors of that ſubject, though they 
ſhould not repreſent the granter. Though the epithet of real actions 
is, in vulgar ſpeech, applied only to ſuch as relate to heritable rights 
yet every action founded on a right in any ſubject, though it ſhould 
be moveable, 1s, in a legal ſenſe, real, and therefore may proceed 
againſt every perſon who holds the poſſeſſion or cuſtody thereof. An 
heritable bond completed by ſeiſin, being in different reſpects both 
a real and a perſonal right, may be the foundation of both a real ac- 
tion and a perſonal, The firſt, a real action upon that ſecurity, may 
be directed againſt all poſſeſſors for the arrears of intereſt due upon 
the bond; fee  11.: the other, a perſonal action, is competent a- 
gainſt the granter of the bond, or his repreſentatives, for the princi- 
pal ſum, in virtue of the obligation of payment which is therein con- 
tained, 

11, Poinding of the ground, though it be properly a diligence or 
execution, is generally conſidered by lawyers as a ſpecies of real ac- 
tion; and it is ſtyled poinding of the ground, to diſtinguiſh it from per- 
ſonal poinding, which proceeds on obligations merely perſonal, and 
can therefore be directed only againſt the goods belonging to the 
debtor 1n the obligation, Every perſon who has a debt ſecured upon 
land, or, as it is commonly expreſſed, a debitum fundi, whether the 
ſecurity be conſtituted by law or by pation, is entitled to an action 
for poinding all the goods on the lands burdened, in order to his pay- 
ment, even though the original debtor ſhould have been diveſted of 
the property in favour of a ſingular ſucceſſor after granting the cre- 
ditors ſecurity, This action is therefore competent to an annualrent- 
er for the arrears of intereſt due upon his infeftment, to a ſuperior 
for his feu- duties, or for the retoured duties due to him before cita- 
tion of his vaſſal's heir in an action of declarator, according to the 
diſtinction already ſtated, 6, 2. /. 5. Y42.; and, in general, to all cre- 
ditors in debts which conſtitute a real burden or lien upon lands. 
But it is not competent to proprietors, nor even to poſſeſſors, though 
not ſtrictly proprietors, as adjudgers, liferenters, or other real credi- 
tors, who poſſeſs under their different titles; for there is a natural 
impropriety in poinding the ground of lands poſſeſſed by the poinder 
himſelf. The only proper proceſs competent to ſuch, for the reco- 
very of their rents, is that of mails and duties, Feb, 26. 1631, L. Garth- 
land. As no man can poind the ground of lands of which he is al- 
ready in poſſeſſion, neither does a poinding of the ground afford any 
title of poſſeſſion to him to whom ſuch poinding is competent: for 
the poinder has no right to enter into the poſſeſſion of the lands in 
coniequence of his diligence ; he can only levy ſuch part of the rents, 
m the character of a real creditor, as amounts to his claim ; and, in 
the particular caſe of poinding on an infeftment of annualrent, the 


diligence can only proceed for the paſt intereſt of the principal ſum ; 


which, as hath been already taught, 6. 2. f. 8. H 32. is the only part 
of the debt that is ſecured upon land by the infeftment. A creditor 
therefore in a debitum fundi is not entitled to the benefit of a poſſeſſory 
judgment, Fan, 9. 1668, La. Clerkington ; Pr. Falc. 44. 

Vor. II. 8 M 12. In 


687 


T2 nk 


Poinding ot 
the ground. 


688 


BO OR IV. 


An Inſtitute of the Law of ScorLAN D. 


12. In an action of poinding the ground, not only the tenants and 


Whois be poſſeſſors, but the proprietor of the lands, mutt be made a party to 
made party the ſuit; for he- has an obvious intereſt to ſhew cauſe why the dili- 


to the action. 


Nature of this 
Action. 


Adionet rei 


et penales. 


perſecutoriæ 


gence ought not to proceed. Hence, where lands are wadlet, it is the 
wadſetter, who is the proprietor, that muſt be cited, and not the rever- 
ſer: but the ſuperior need not be called. There 1s no perſonal conclu- 
ſion in the ſummons againſt the defender; for the ſole intent of the 
action is, that the goods on the ground may be ſubject to the pur- 
ſaer's diligence. And therefore, when a decree 1s once recovered up- 
on an action of poinding the ground, and letters of poinding iſſued 
in conſequence thereof, the letters are put to execution, without any 
previous charge on the decree againſt the tenants to make payment; 
for as there is nothing decreed againſt the tenants, there can be no 
warrant for ſuch charge. Upon the ſame principle, a poinding of 
the ground may proceed againſt the proprietor's apparent heir, with- 
out charging him to enter, Jan. 2. 1667, Oliphant ; becauſe it is not 
the purpoſe of that action to make the defender perſonally liable; it 
is the lands that are principally conſidered, and not the heir, from 
whom nothing is demanded, 7 | 

13. From this it appears, that the defenders in the ſaid action are 
made parties to the ſuit, not as debtors to the purſuer, otherwiſe 
there would be a perſonal concluſion againſt them, but as having in- 
tereſt in the lands affected by the dihgence ; and hence it follows, 
that letters of poinding, when they are once granted, are effectual for 
recovering payment, not only of the intereſt tallen due on the right 
at the firſt iſſuing of the letters, but of that which may afterwards 
become due at any time before executing them, as long as the pur- 
ſuer is alive, though both the proprietor and the natural poſſeſſors, 
who were cited in the action as defenders, ſhould be dead, or remo- 
ved from the lands, June 30. 1624, Rer ; June 26. 1662, Adamfon. 
It is otherwiſe in perſonal poindings ; where the goods are poinded, 
not becauſe they are on the ground of any lands, but becauſe they 
belong to the purſuer's debtor ; and conſequently the decree can have 
no effect but againſt that debtor. Nothing can be poinded upon a 
decree for poinding the ground, which doth not belong either to the 
owner of the ground or his tenant; and therefore goods brought on 
the land by ſtrangers are not ſubjected to that diligence, Feb. 6. 1679, 
Collet. It has been already explained, 6, 2. f. 8. & 33. how far it is re- 
ſtricted in the caſe of goods belonging to tenants. In a competition 
among real rights for poinding the ground, the rights belonging to 
the ſuperior, whether of feu-duties or of caſualties, are in their na- 
ture preferable to any right granted by the vaſlal ; becauſe rights 
granted by vaſſals, though they may affect the property of the granter, 
cannot hurt the ſuperior's right, unleſs he ſhall conſent to, or confirm 
them, 

14, We have another diviſion of actions, borrowed from the Ro- 
man law, into rei perſecutorie and penales, By the firſt, we purſue 
barely for the recovery of a ſubject that is ours, or of a debt which 
is unjuſtly withheld from us by the defender. And in this ſpecies 
of action damages are included; for the purſuer is as truly a ſufferer 
in his patrimonial intereſt by that damage, as by the loſs of the ſub- 


Ject itſelf, or its value, Falc. ii. 183. In penal actions, the purſuer 


inſiſts, not only for reſtitution and real damages, but for extraordi- 
nary damages, or reparation, by way of penalty. Some actions are 
rei perſecutorie on the part of the purſuer, where he inſiſts for the 
ſimple reſtitution of that which patrimonio ęjus abgſt, which yet _= 
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be penal with reſpect to the defender. An inſtance of this we have 
in the action of vitious intromiſſion; by which the purſuer frequent- 
ly recovers the whole debt due to him by the deceaſed, though it 
ſhould exceed the value of the goods intermeddled with by the de- 
fender. The chief difference between the two branches of this di- 
viſion is, that actions, in which the purſuer inſiſts barely for an in- 
demnification of real loſs, are tranſmitted againſt heirs: whereas 
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actions, in which ſome demand is made by way of penalty, die with 


the delinquent or tranſgreſſor. The reaſon of the difference is, that 
though an heir is conſidered as eadem perſona cum defuntto, yet that fic- 
titious identity does not reach to delicts or crimes, and therefore not 
to penalties, the inflicting of which neceſſarily ſuppoſes a delict or 
tranſgreſſion. It is a ne ver-failing axiom, Culpa tenet ſuos audtores ; 
every one is accountable only for his own delicts, and not alfo for 
thoſe of his anceſtors, An exception however from the rule concern- 
ing the tranſmiſſion of penal actions, will be explained before finiſhing 
this title. 

15. Actions of ſpuilzie, ejection, and intruſion, are penal where 
they include the violent profits, which have been treated of, 6. 3. f. 7. 
\ 16. Spuilzie may, by the definition there given of it, be commit- 
ted, not only by ſtrangers, but even by the owner of the moveable 
goods carried off; becauſe a right of property itſelf cannot juſtify the 
proprietor in aſſuming a power of judging in his own cauſe, or of 
turning one out of poſſeſſion who had acquired it lawfully, The 
purſuer therefore, in an action of ſpuilzie need prove no more, than 
that he was in the lawful poſſeſſion of the ſubject libelled, which gives 
him a right to be ante omnia reſtored to the poſleſhon ; for the action 
is grounded on this plain principle, That no man is to be ſtripped of 
his poſſeſſion, but by the order of law. This action, when it is pur- 
ſued recently, and includes the violeat profits, being penal, is elided 
by the defender's having a probable ground of excuſe ; quilibet titu- 
lus excuſat a ſpolio, Jan. 27. 1665, L. Bearford ; Harc. 860. ; or by his 
voluntary reſtitution de recenti of the goods illegally carried off, cum 
omni cauſa, But theſe defences afford no protection to the defender, 
except as to the penal conſequences of the action; they are utterly 
ineffectual in ſo far as concerns ſimple reſtitution and damages. The 
adminiſtering of oaths in litem, is, in the general caſe, peculiar to the 
court of ſeſhon, as being an act nobilis gficii; yet as, by ſpecial ſta- 
tute, 1 503, c. 65. recent ſpuilzies are left open to the cogniſance of 
ſneriffs, ſheriffs may not only put an oath in litem to the purſuer, but 
modify the extent or quantity of the goods ſworn to by him. Spuil- 
zie is not only competent againſt rhe HDliator, or principal defender, 
but againſt all abettors, each of whom is liable in ſelidum, without re- 
courſe againſt the reſt, which is indeed the rule in all actions ariſin 
ex delicto. Ejection and intruſion are in heritable ſubjects what 
ſpuilzie is in moveable. The difference between the two firſt has 
been already explained; and the actions ariſing from all the three are 
of the ſame general nature. 

16. The action of contravention of lawborrows is likewiſe penal. 
It proceeds on letters of lawborrows, obtained at the ſuit of him who 
is diſturbed in his perſon or goods by another, and containing a war- 
rant to charge the party complained of to give ſecurity, that the com- 
plainer ſhall be kept harmleſs from illegal violence. The word is de- 
Tived from borrow, or borgh, an old word for cautioner. Theſe let- 
ters do not require the citation of the party complained of ; becauſe 
the ſecurity which the law requires is only for his good behaviour, 


which 


Spuilzie, ejec- 
tion, and in- 
truſion. 


Lawborrows, 


and contra- 
vention of it. 
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Boox IV. which is a duty incumbent on every one as a member of ſociety : but 
D. — pecauſe few perſons of eſtate or credit are found willing to bind ag 
ſecurities for people of low fortunes or turbalent ſpirits, the com- 
plainer, before obtaining letters of Iawborrows, mult either ſwear, 
that he dreads harm from the party complained of, or bring evidence 
of his malicious inclinations towards him, At firſt, no letters of law- 
borrows were granted, except where one ſuſpected his own life to be 
in danger, 1429, c. 129. ; but they were afterwards extended in fa. 
vour of the complainer's family, and even tenants, that none of theſe 
{hould be troubled in their perſons or goods, either by the party com- 
plained of, or by any of his hounding out, 1581, c. 117. When he 
that is complained on continues, notwithſtanding the charge given 
him, to moleſt or trouble the complainer, he is guilty of contraven- 
tion of lawborrows. The penalty of this offence was at firſt inflicted 
at the diſcretion of the council, and the fine equally divided between 
the crown and the party injured, 1491, c. 27. 3 1581, c. 117. It was 
afterwards fixed to preciſe ſums, according to the quality of the of- 
fender, 1593, c. 166. ; which however is, from ſpecial circumſtances, 
ſometimes raiſed higher by the judge, and ſometimes reſtricted. This 
ſum may be demanded from the contravener, though he ſhould not 
have given ſecurity in obedience to the letters, 1597, c. 269. ; in 
which caſe, the title to ſue him, is the charge given to him by the 
purſuer upon the letters. Where ſecurity is given, the purſuer's title 
1s the bond of caution, upon which both the contravener and his 
cautioner may be ſued, This action, being penal, is not incurred 
merely by the uttering of reproachful words, where they are not ac- 
companied with violence, or at leaſt with a real injury: and if the 
acts of contravention be ſlight, the penalty is ſometimes reduced to a 
lefler ſum, and at other times no more is decreed againſt the contra- 
vener, than the real damage ſuſtained by the purſuer, Spottif. Pr. p. 74. 
] Feb, 3. 1629, Anderſon. 

| Private and 17. The Romans alſo divided actions into private and popular. 
2 4 Private actions could not be inſiſted in by ſuch as had themſelves no 
intereſt in the iſſue of the cauſe; but an a popularis might have 
been carried on by any perſon. Certain actions ex delicto, which are 
| | authoriſed by our law, though they cannot be proſecuted by every 
one, yet carry a reward to the diſcoverer of the oftence or crime, of a 
determinate proportion of the penalty; as in uſury, 1594, c. 222, in 
| offences againſt the game, and in thoſe againſt the ſtatute, 99 An. 
| c. 13. to repreſs gaming, 1707, c. 13. *, There are ſundry offences 
[ againſt the revenue, which, by ſpecial Britilh ſtatutes, may be brought 
i to a trial by any proſecutor, who, as an encouragement to the detect- 
ing of frauds, is entitled to part of the ſtatutory penalty, But we 
have admitted no actions in our law, upon queſtions of civil right, 
which can be purſued by any other than the perſon intereſted ; ex- 
cept in the caſe of minors, in favour of whom law has allowed cer- 
tain actions profitable to them, to be carried on by any of their re- 
lations, Thus any kinſman may purſue upon the action of ſuſpect 
tutory, St. b. 1. f. 6. H 26. or infiſt in a reduction of ſuch deeds as are 
granted by the minor to his hurt, and ratified by his oath, 1681, c. 19. 

See alſo on this head, AZ of /ederunt, Feb. 13. 1730. 
ASions prin- 18, The moſt comprehenſive diviſion of actions, is of principal ac- 
cipal and ac- tions, which ſubſiſt by themſelves, and acceſſory, which are not fo 
3 properly actions, as judicial ſteps of proceeding, ſublervient to other 
— 7 actions, either previous to, or concomitant with them. Principal ac- 
| t10Ns 
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* See a particular caſe where a popular action is allowed, Bank, i. fe 49. { 14+ 
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gons are either reſciſſory, declaratory, petitory, or poſſeſſory. Re- 
feiſſory actions are thoſe which our law has eſtabliſhed for the void- 
ing of deeds, ſervices, decrees, or other writings, or of illegal acts 
done by any body- corporate or ſociety of men; ex. gr. the election of 
magiſtrates, or other public ofhcers. They are ſometimes called ex- 


traordinary, becauſe they are extraordinary remedies provided by the 


kw for the ſecurity of the ſubject, and are ſeldom uſed till ordinary 
remedies fail. Reſciſſory actions are either, frf, actions of proper 
improbation, in which the purſuer concludes, that a deed onght to be 
declared improbative, i. e. ſet aſide upon real grounds of forgery and 
falſchood ; but this falls to be explained under . Crimes; or, 2dly, 
actions of reduction- improbation, which are brought for declaring 
writings to be falſe and forged, ſiclione jurit, only; or, Zaly, actions 
of ſimple reduction, in which the only concluſion is, that the deeds or 
writings called for by the purſuer ſhall have no effect, till they be ex- 
hibited or produced in judgement. 

19. The moſt effectual method of ſetting aſide deeds granted to 
one's prejudice, is by the action of reduction- improbation. As no 
reduction of the deeds under challenge can proceed, till they be firſt 
produced before the court of ſeſſion, who have the ſole cognizance of 
reſciſſory actions, the purſuer of this proceſs lays his libel upon al- 
leged grouhds of falſehood, the more effectually to force the produc- 
tion of the writings called for; and a certification is annexed to the 
ſummons, that if they be not produced before elapſing of the terms 
aſſigned for that purpoſe by the judge, they ſhall be declared falſe and 
ſorged ; for which reaſon the action gets the name of zmprobation, 
though there ſhould be no ground to ſuſpect real forgery. Becauſe 
the writings called for are libelled to be falſe, his Majeſty's Advocate, 
who is the public proſecutor. of crimes, muſt concur in the action: 
but as this is a mere point of form, he may, notwithſtanding his con- 
currence, appear as counſel for the defender, if the writings be not 
challenged upon grounds of proper falſehood. The certification of this 
ſummons is not grounded on a preſumption of falſehood ariſing from 
the not exhibiting the writings in court; for certifications are moſt 
frequently pronounced againſt deeds which appear from the cleareſt 
evidence to have once truly exiſted, It is merely a fiction of the law ; 
ſo that the purſuer does not really mean, that the deeds are forged, 
though in the form of words he ſays ſo; but he uſes the legal remedy 
of compelling the defender to exhibit them, that they may be either 
annulled upon ſufficient legal grounds, or their true nature and im- 
port aſcertained. For this reaſon, though the deeds called for, and 
not produced, be declared falſe, it is only to this ſpecial effect. that 
they ſhall not afterwards bear faith -againſt the purſuer: but in all 
queſtions with third parties, they continue genuine in the judgement 
of law, which gives them the ſame force and validity as if no certifi- 
cation had been granted againſt them. 

20. A purſuer is entitled to this action, in conſequence of either a 
perſonal intereſt or a real. Every one who apprehends himſelf hurt 
or affected by a deed, though barely perſonal, ex. gr. a bond or con- 
cract granted either by himſelf, or by any of his anceſtors whom he 
repreſents, is entitled to an action for ſetting it aſide. To found this 
perſonal intereſt, it is not enough that the purſuer be apparent heir 


to the granter ; becauſe no heir can have an intereſt to purſue ſuch 


Ggr 


Tia 


Reduction- 


Title to pur- 
ſue in this ac» 


tion. 


reſciſſory actions till he be ſerved, But reduction-improbation moſt 


commonly proceeds on a real intereſt in the purſuer. Thus, every 
Proprietor of lands, whether by purchaſe or deſcent, has an intereſt 
Vor. II. | 8N to 
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to purſue an action of reduction of all writings affecting theſe lands, 


though they have been granted, neither by himſelf nor by his a 
Though a purſuer's intereſt be equally ſtrong, whether the deeds af- 
fecting his lands have flowed originally from his author in the pur- 
chaſe or not; yet, by our practice hitherto, no writings can be cal- 
led for in this ation, which have not been granted by perſons with 
whom the purſuer can connect a title, &. .b. 4. f. 20. F 14. ; Fount. 
Dec. 16. 1709, Farquharſon, By our older forms, a purſuer whoſe 
Tight in the lands was not completed by ſeifin, had no title to call for 
ſeiſins of theſe lands, in order to their reduction; he could only force 
the production of deeds of the ſame nature with that on which his 
own action was grounded: but it is now fixed point, that one whoſe 
right to lands is barely perſonal, not completed by ſeiſin, may never- 
theleſs call for the production of ſeiſins of thoſe lands, provided they 
have flowed from his author, Jan. 24. 1739, Icceith, oblerved in Dit. i. 
5. 445. Where the writings called for were not granted to the defend- 
er himſelf, but conveyed by the grantee ro him under a ſingular title, 
the purſuer was, by the former practice, obliged to make that grantee, 
who was the defender's author in the deed, a party to the {uit ; but as 
the taſk of citing the defender's authors, who were liable to him in 
warrandice, ought naturally to be laid on himſelf, detenders mult now 
Cite their own authors, Act of ſederunt, Feb. 16. 1723. 

21. As the certification in this action is the. lirongelt ſecurity of 
our land-rights, which otherwiſe might long remain fluctuating and 
uncertain, a decree of certification once pronounced, can hardly be 
recalled, though it ſhould have been pronounced in abſence of the 
defender, who might have had ſufficient defences to plead againſt 
it, contrary to the general nature of all judgements or decrees pro- 
nounced in abſence, St. b. 4. f. 20. $6.; and therefore the greateſt 
caution 1s juſtly uſed by the court in granting it. Anciently, three 
terms, one after another, longer or {horter according to circumſtan- 
ces, were aſſigned to the defender for production: but becauſe this 
indulgence drew out the action to too great a length, the terms were 
reduced to two, by 1672, c. 16. 25. Concerning the ſaſſion; after the 
expiring of which two terins. the defender is allowed the farther ſpace 


of ten days to exhibit the writings called for, before certification can 


Whether cer- 
tification can 
paſs againſt 
writings in 
publica cuſla- 
dia. 


be pronounced, by act of ſederunt, Jan. 1. 1709. Becauſe the title- 
deeds of churchmen are more liable to accidents than others, our 
uſage ſuffers no certification to be pronounced againſt theſe for not 

production, S?. b. 2. f. 8. § 29 
22. In determining how far certification ought to be granted againſt 
writings i publica cuſfodia, i. e. recorded in a public regiſter, the fol- 
lowing rules ſcem to be obſerved. Extracts of writings recorded 
in the books of the ſupreme court of ſeſſion, are ſufficient to ſtop cer- 
tification againſt the principal or original writings called for: but it 
may be doubted, whether this rule ought to extend to extracts of 
charters recorded in chancery; for no charters are inſerted in that re- 
cord after the great ſeal is appended to them, and therefore the regi- 
ſtration in it cannot prove the exiſtence of a charter actually ſealed.— 
An extract from the ſeſſion-regiſter itſelf, is no bar to certification, 
either, firft, where the purſuer inſiſts upon proper grounds of falſe- 
hood, in which caſe the principal writing which lies in the regiſter 
muſt be exhibited in court; nor, 24ly, if, after ſearch in the regiſter- 
office, the principal or authentic writing cannot be found. Yet 
where a deed has been recorded in that period of time in which the 
writings there recorded have been loſt, upon occaſion of ſome public 
commotion, 
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commotion, the extract itſelf will ſave from certification, without the T7: I. _ 
neceſſity of producing the original deed, which is in that caſe pre- | | 
ſumed to have once truly exiſted, but to have been deſtroyed in the 
public calamity, Fount, Dec. 28. 1704, Wilſon, —As writings regiſtered 
in the books of ſeſſion, are to be confidered as in the hands of the 
clerk of court, being in the cuſtody of the keeper of the records of 
ſeſſion, certification cannot be granted againſt theſe, even though no 
extract of them ſhould be produced from the record, provided a con- 
deſcendence or particular ſtate of them, ſpecifying the ſeveral regiſter- 
books in which they are inſerted, with the dates of their regiſtration, 
be exhibited by the defender, before extracting the act for the ſecond 
term, Forb. MS. Nov. 24. 1713, E. Leven, compared with Jan, 11. 
1681, Monro.—In deeds regiſtered in the books of an inferior court, 
no extract of them can defend againſt certification: the defender muſt, 
in order to fatisfy the production, apply for an order of the court of 
ſeſſion to tranſmit the original or principal writing to the clerk of the 
proceſs, Dirl. 285,—In the reduction- improbation of decrees, no cer- 
tification paſſes againſt their warrants, ſuch as ſummonſes, execu- 
tions, Cc. unleſs they be recently called for; becauſe theſe, being 
truly no other than the joinings of a perſon's title-deeds, conſiſting 
merely in form, are not commonly preſerved ſo carefully as proper 
deeds, Feb. 20. 1713, Moriſon. 

23. If the defender in this action produce a title preferable to that The defender 
of the purſuer, he cannot be compelled to take a term to produce any CLE 
of the writings called for; for where the purſuer's title is excluded, producing a 
the action mult fall. This plea of the defender to exclude the pur- 1 
ſuer's title, ought regularly to be made before his taking a term to 
produce, becauſe that carries in it an implied acknowledgement of the 
purſuer's title: yet that defence is ſuſtained, even after his taking a 
term, provided it be inſtantly proved and verified. But if it be once 
pleaded and repelled, the defender will not be allowed to avail himſelf 
of it a ſecond time, upon a new production, in order to exempt him- . 
ſelf again from the neceſſity of taking a term. | 

24. Simple reductions, where improbation is not alſo libelled, are Simple re- 
now ſeldom made uſe of; becauſe the certification in theſe is only 9% 
temporary, that the deed called for by the purſuer {hall be held as 
void till it be produced. In conſequence of certification obtained by 
the purſuer, he will enjoy all the fruits or other benefit formerly car- 
ried by that deed, till he be put in mala ſide by the production of it: 
for after it is produced, at whatever diſtance of time after pronoun- 
cing the decree of certification, that decree loſes its whole effect; and 
the deed may be founded upon even againſt the purſuer at whoſe ſuit 
the certification was granted. But if the deed called for in an action 
of ſimple reduction, be, after its production, declared null by a ſen- 
tence in foro contentigſo, that ſentence will have full effect. In this pro- 
ceſs, one term only is aſſigned to the defender for production, becauſe 
the certification in the caſe of not production, is not ſo heavy as in a 
reduction improbation. | | 

25. Hitherto the effect of reductions has been treated of where the Special 
vritings called for are not produced by the defender. Where they 1 

are produced, the purſuer muſt inſiſt on the ſpecial grounds of re- 
duction which he hath ſet forth in his libel. Reductions on the head 
of interdictions, inhibitions, deathbed, and minority, have been already 
diſcourſed of. Reductions on the head of force or fear, or of fraud 
and circumvention, muſt, from their nature, depend wholly on cir- 
cumſtances: and though not any one of thoſe grounds of IO 
| . ould 
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B.oox IV. ſhould be relevant by itſelf, yet when they are all conjoined, they 


Force ar 


Fraud and 


circumven- 


tion. 


may be ſufficient to ſet aſide the deed, according to the rule, Quæ 
fingula non proſunt, junta juvant, Where therefore there is the leaſt 
appearance of relevancy, the court are in uſe, before anſwer, i. e. be- 
fore pronouncing any interlocutor upon the ſufficiency of the grounds 
libelled, to allow a joint proof to both parties upon the manner of 
granting the deed. 

26. It is not every degree of force or fear that is a good ground of 
reduction. It muſt be, both by the Roman law and ours, a wzs aut 
metus qui cadit in conſtantem virum, l. b. Quod met. cauſ.; ſuch as would 
ſhake a man of firmneſs and reſolution. Neither is reduction compe- 
tent upon reverential fear, ariſing from the authority of huſbands, 
parents, magiſtrates, J. 21, 22. De ri. nupt.; l. 3.4 1. Quad met. cauſ.: 
nor of that which proceeds from the regular execution of lawful dili- 
gence ; for legal execution can import no wrong, Hence a bond of 
preſentation, or of corroboration, granted either by the debtor himſelf, 
or by a third party while the debtor 1s under caption upon the debt 
corroborated, is not ſubject to reduction, Jan. 22. 1667, Mair. But 
if the deed which is granted under that circumſtance, have no rela- 
tion to the debt contained in the diligence, it is reducible ex metu, Pr. 
Falc. 4. Not only he who is immediately affected by the force or 
fear, but third perſons interpoſing in his behalf, may be reſtored a- 
gainſt deeds or obligations granted by them for his relief, J. 9, 10, 11, 
Quod met. cauſ. Thus a bond granted by a ſon to relieve his father 
from violence, was declared null ex vi et metu, Dec. 8. 1671, Macintoſh, 
But the third party thus interpoſing by his-money or credit, if he can- 
not make his recourſe effectual againſt him who uſed the force or me- 
naces, is entitled to an action for his indemnification againſt the party 
whom he relieved. Thus thoſe who, in the courſe of the rebellion 
1745, .advanced contribution-money to the rebels, on the account of 
boroughs or villages, to prevent the plundering of their effects, reco- 


vered it from the corporations for whom it was advanced. 


27. All bargains, which from their very appearance diſcover oppreſ- 
ſion, or an intention in any of the contractors to catch ſome undue ad- 
vantage from his neighbour's neceſſities, lie open to reduction on the 
head of dole or extortion, without the neceſſity of proving any ſpeci- 
al circumſtance of fraud or circumvention on the part of that con- 
tractor, Thus, in the caſe of a creditor lending money to an eldeſt 
ſon, which 1s not made payable by the debtor till he ſhall ſucceed to 
his father, there is dolus in re, if the ſum payable to the creditor, upon 
the exiſtence of that condition, be ſo great, that the riſk he runs of 
the father's ſurvivance bears no juſt proportion to the premium which 
he ſtipulates to himſelf on account of that riſk ; and therefore the 
obligation will be either annulled totally, ia pznam of the creditor, or 
reſtricted, according to equity, without the aid of any evidence of cir- 
cumvention to be brought from collateral facts. But though a deed 
under challenge ſhould appear hurtful to the granter, and irrational 
for one in his ſituation, if it do not carry in its boſom plain marks of 
oppreſſion, it is not reducible, without an actual proof of dole, even 
though the granter ſhould appear to be of a facile temper, i. e. apt to 
be impoſed upon: for let one be ever ſo ſubjet to impoſition, yet if 
he has underſtanding enough to ſave himſelf from a ſentence of idiot- 
ry, the law makes him capable of managing his own affairs ; and 
conſequently his deeds, however hurtful they may be to himſelf, muſt 
be effectual, unleſs evidence be brought that they have been drawn 


or extorted from him by unfair practices. Yet where leſion in the 
deed, 
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deed, and facility in the granter, concur, the moſt ſlender circum- 
ſtances cf fraud or circumvention are ſufficient to ſet it aſide. 

28, Another ground of reduction 1s, That the deed under challenge 
is granted to the prejudice of creditors ; which is borrowed from the 
Roman law, I. 1. et /eqq. Rue in fraud. cred. ; and made part of ours, 
after having been accommodated to the genius and ſyſtem of our law, 
by 1621, c. 18. This ſtatute is intituled, Act againſt unlawful alienations 
made by bankrupts, A bankrupt, in the meaning of this act, is one 
who has no viſible fund for the payment of his creditors, over and 
above the ſpecial ſubject alienated to their prejudice, The creditors 
who are entitled to the benefit of it, have ſometimes the epithet of ih, 
ſometimes of true, and frequently of /awful, given to them in the 
ſtatute. Conditional creditors are therefore creditors in the true ſenſe 
of it; for they are properly entitled to all theſe characters: and even 
gratuitous creditors ; for donation infers a juſt, true, and lawful ob- 
ligation againſt the donor, and carries an implied warrandice againſt 
his future deeds, 

29. By the firſt part of this act, all alienations granted after con- 
tracting lawful debts, in favour of conjun& or confident perſons, 
without true, juſt, and neceſſary cauſes, may be declared null at the 
ſuit of the creditor. A firſt aſſignation therefore of a bond or obliga- 
tion, whether onerous or even gratuitous, affords to the aſſignee a 
right of action for voiding a ſecond gratuitous aſſignation granted by 
the creditor to another, in breach of the warrandice implied in the 
firſt, though it ſhould be 1ntimated before the firſt, Fuly 15. 1675, 
Alexander, Though the word alienation is, in the ſtrict acceptation, 
applicable only to diſpoſitions, and aſſignments of deeds, practice has 
extended it by analogy alſo to bonds, and even to the conſent of the 
huſband interpoſed to a right granted by his wife, by which his jus 
mariti was cut off, to the detriment of his creditors, Fuly 27. 1673, 
Cred. of Scot. To found action of reduction upon this branch of the 
ſtatute, /, the deed to be reduced muſt be granted after contracting 
the debt due to the purſuer; 2dly, it muſt be granted in favour of 
conjunct or confident perſons ; 3dly, it muſt be gratuitous, 

30. As to the jr}, one is deemed a prior creditor, whoſe ground of 
debt truly exiſted previouſly to the alienation or right granted by the 
debtor, though the written voucher of it ſhould bear a date poſterior 
thereto, Thus, where a debt, ariſing from the ſale of goods by a ihop- 
keeper, is afterwards conſtituted, either by the purchaſer's bond, 
bearing the ſpecial cauſe of granting, or by parole evidence, ſuch debt 
is conſidered to have exiſted as far back as the ſale of the goods, with- 
out regard to the date of the bond, or decree of conſtitution, Fan. 21. 
1669, Cred. cf Pollock ; July 27. 1669, Street. | | 

31. 24ly, The deed mult be granted to a conjunct or confident per- 
ſon, A conjunct perſon is one connected with the granter by blood 
or affinity ; and none are accounted conjunct perſons in the meaning 
of this itatute, whoſe relation is not ſo near, as to bar them from 
judging in the granter's cauſe ; and therefore neither uncles nor ne- 
phews by affinity, nor couſins-german, whether by blood or affinity, 
fall under it, Feb. 8. 1712, Lo. Elibank; Forbes MS. June 8. 1714, 
Macdoual. By confident perſons, are meant thoſe in whom the granter 
is preſumed to place an uncommon truſt, from his employing them 
in certain offices about his perſon or eſtate, as a doer, ſteward, or do- 
meſtic ſervant, If a right purchaſed with the bankrupt's money, be 
taken in the name of a conjunct or confident perſon, it falls within 
the ſtatute, in the ſame manner as if the bankrupt had firſt taken the 
Vol. II. 80 right 
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right to himſelf, and had afterwards made it over to the truſtee; 
July 2. 1673, Street. A right taken in the name of the bankrupt, 
ſon, if he be minor, and have no employment or eſtate independent 
of his father, by which he might have been enabled to acquire it, is 

reſumed to be purchaſed with the father's money, and is therefore 
reducible at the ſuit of the father's creditors, to whom the right ale. 
nated will be declared to belong. 

32. The act requires, 3aly, That the deed under challenge be grant. 
ed gratuitoully, or without any valuable conſideration given for it by 
the grantee. But though all gratuitous rights inter conjunctas perſonas 
are expreſsly declared reducible by this branch of the act, yet prac- 
tice has ſo explained it, agreeably to its title, as to ſupport even gra- 
tuitous rights granted to conjunct perſons, if the granter had at the 
time a ſufficient fund for the payment of his creditors. And indeed 
the voiding of donations granted by ſolvent perſons would reſolve the 
act into an interdiction or inhibition, and make perſons of good ſub- 
ſtance incapable of gratifying the friends to whom they have been 
the moſt obliged, Kames, .; Dirl. 287. 

33. Proviſions in marriage-contraQts, either by the bride to the 
bridegroom in name of tocher, or by the bridegroom or any of his 
relations to the bride, are accounted onerous deeds ; becauſe it is on 
the faith of ſuitable proviſions ſecured to the parties in marriage -· con- 
tracts, that they enter into a married ſtate . Such deeds therefore 
are not ſubject to reduction upon this act, even ſuppoſing the granter 
to have been truly inſolvent at the time; Forbes MS. Fan. 22. 1714, 
Lockhart; Nov. 18. 1729, Cred. of Thoirs, cited in Dit, i. p. 72. Yet 
if his inſolvency was notorious, or publicly known, fraud is preſumed 
in the perſon for whoſe behoof the right was ganted, from his con- 
tracting with a bankrupt, Nov. 23. 1680, Mood. Neither do proviſi- 
ons to wives after marriage, though granted by the huſband under 
a conſciouſneſs of his own 1afolvency, fall under the prohibition of 


the ſtatute, either where the wife was not otherwiſe provided, or 


where her former proviſion could not avail her in a competition with 
creditors; for the wife has ſeldom any fund of ſubſiſtence, except 
what ſhe receives fron her huſband, whoſe natural obligation to pro- 
vide for her becomes more forcible from that conſideration, But, 


firſt, Such poſtnuptial proviſion to the wife muſt be rational; and, 


| Proviſions to 
children al- 
ready exiſt- 


ing. 


245, There muſt be no circumſtances whence to preſume an inten- 
tion in the huſband to prefer his wife to his other creditors, Fa. 11, 
1738, Robertſon; Feb. 17. 1738, Mackenzie; both cited in Di. i. 


P. 70. f. | 


24. Proviſions to children already exiſting, are; in the judgment 
of law, gratuitous, and of conſequence may be annulled in a compe- 
tition with credirors, if the granter was not ſolvent . In theſe, and 
the like caſes, where the validity of the deed depends on the ſolvency 
of the granter, the period at which he muſt be proved to have been 
ſolvent, is the date, not of the deed, but of its delivery, when the 
deed becomes effeQtual to the grantee. Though therefore a bond of 
proviſion to children is effectual to them without delivery, in a que- 
ſtion with the granter's heir, it is reducible by creditors on this ſta- 
tute, even after delivery, though the granter ſhould have been ſol- 
vent at the date of the right, if he was not alſo ſolvent at the time 
of delivery, when he firſt put it out of his power to revoke it. It has 

| a deen 

* Sce Home, 203. 

+ See Home, 273. 

+ See Kames Rem. Dec. 72, 
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been explained, 5. 3. f. 2. 5 43. what it is that in our law proves or Tir. I. 


eſumes the delivery of deeds, and from what time deeds are held 
for delivered. In queſtions concerning the granter's ſolvency, no re- 
gard is had to an eſtate ſtrictly entailed, becauſe the property of ſuch 
eſtate cannot be affected by creditors, arg. June 17. 1712, Ker, Nei- 
ther was a perſonal eſtate in bonds or moveables, which are not diſ- 
coverable by any ſearch or inquiry of creditors, computed as part of 
the granter's funds; it muſt have conſiſted in lands or heritable rights, 
which may be known by a ſearch in the public records, Harc. 226, 
But it may be doubted whether this doctrine would be found to ſuit 
with the preſent times, when there are numbers of conſiderable eſtates, 
conſiſting wholly, or for the greateſt part, in money. 


35. The only manner directed by the act for proving the deed to How thedeol 
mu pro- 


ved to be gra- 
tuitous. 


be gratuitous, or without a juſt or competent price, is by the writing 
or oath of the grantee. But this has been ſo altered by practice, that 
the grantee, if he be a conjunct or confident perſon, muſt ſupport the 
onerous cauſe or valuable conſideration of the right, not barely by 
his own oath, but by ſome collateral evidence, July 15. 1670, Hamil- 
in; Dec. 15. 1671, Duff, Where there is no ground however to ſu- 
ſpe fraud, the ſlighteſt adminicles of the oneroſity are admitted in 
ſupport of the deed, Kames, 105. Though no deed can be ſet aſide 
by the words of the ſtatute, which is not granted to conjunct or con- 
fident perſons, that ground of reduction 1s, from the reaſon of the 
act, extended againſt gratuitous deeds, though granted to ſtrangers, 
if the granter was not ſolvent at the time : yet with this difference be- 
tween the two, that in deeds to children, or other conjunct perſons, 
the oneroſity, though aſſerted in the narrative, muſt be ſupported by 
ſome collateral evidence; but in deeds in favour of ſtrangers, the nar- 
rative, expreſſing an onerous caule, is ſufficient per /e to ſupport the 
deed, unleſs its oneroſity be diſproved by the writing or oath of the 
grantee, June 22. 1680, Trotter. 


36. A gratuitous deed inter conjunctat perſonas, which is ſubje& to gratuitous 
reduction upon this act, if it be conveyed to a third party for an oner- deed inter 


ous cauſe, ſubſiſts as a lawful deed in the perſon of the purchaſer, 


conj unctot, 
when oner- 


who is not partaker of the fraud. If the conjunction or confidence gully tranſ- 


appear from the deed itſelf, ex. gr. if the deed of alienation expreſs ferred to a 
third perſon, 


that the grantee is brother, ſon, or ſteward to the granter, the pur- 
chaſer is preſumed to be privy to the fraud, ſince he could not but 
know ex facie of the right acquired by himſelf, that it was a prohi- 
bited alienation, unleſs he elide this preſumption by poſitive evidence, 
that the right was aſſigned to him for a valuable conſideration, Jan. 24. 
1680, Craufurd; June 15. 1710, Leſlie, Where the conjunction or 


confidence cannot be perceived, either from the tenor of the right, or 


the conveyance of it to the purchaſer, the right, though reducible in 
the perſon of the truſtee, is effeQual to the bona fide purchaſer, Jan. 9. 
1730, Allan, obſerved in Di#. i. p. 75. But the price ſtipulated to be 
paid for the right muſt in that caſe be made forthcoming to the bank- 
rupt's creditors, either by the purchaſer, if the price be ſtill in his 
hand, or was in it when he was legally interpelled from paying it, or 
by the conjunct or confident perſon, in ſo far as it has been paid by 
the purchaſer to him. 

37. Hitherto of the firſt branch of the ſtatute, which relates to the 
caſe of creditors who have uſed no diligence againſt their debtor. It 
is enacted by a poſterior clauſe in the ſame ſtatute, for preventing the 
debtor's partial preference of one creditor to another, that voluntary 
payments or ſecurities granted by the bankrupt, or any interpoſed 

perſon 
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Book IV. 8 for his behoof, to any grantee, to the hurt or prejudice of the 
Scondbranch more timely diligence of another creditor, thall be ſubject to reduc. 
of the act. tion at the ſuit of the creditor who had uſed the prior diligence ; and 
Voluntary that the creditor who carries on the action of reduction ſhall be en. 
Poms io titled to the ſum which was voluntarily paid by the debtor to the 
one creditor, other creditor, Rights granted by the debtor for a ſum of money 
in prejudice inſtantly advanced to him by the grantee, cannot be declared void 
vena upon this clauſe of the act; ex. gr. a diſpoſition. of lands in conſi- 
gence of ano- deration of a price preſently paid, Feb. 8. 1681, Nelſon ; fee Fan. 25, 
— 1681, Bathgate; or a bond granted for borrowed money, June 28. 
1665, Monteath ; for theſe are not voluntary rights granted in favour 
of one creditor to the prejudice of another, but contracts entered in- 
to between parties who were perhaps ſtrangers to one another, in the 
common courſe of buſineſs, and not for the ſecuring any former 
debt. Neither does a ſeiſin taken by one creditor, on the debtor's he- 
ritable bond, after diligence uſed by another creditor, fall under this 
prohibition, if the bond upon which the ſeiſin proceeded was prior in 
date to that diligence, Fount. Dec. 16. 1696, Cred. of Hunter: for there 
the bond is to be conſidered as the voluntary deed of the debtor, and 
that is ſuppoſed to be granted previouſly to the diligence of the other 
_ creditor ; for ſeiſin may be taken upon the bond at any time, whe- 
ther the debtor will or not, and therefore cannot be accounted his 

deed. 
The diligence 38. Diligence cannot be ſaid to be uſed againſt the debtor, though 


— ene the . ſhould raiſe letters of inhibition, or a ſummons of adju- 


Leaſt begun. dication againſt bim, unleſs he ſhall alſo execute them. Vet this 


branch of the act is not to be limited to ſuch diligences as are fully 
perfected; for theſe would, by the common rules of law, without 
the aid of any ſtatute, be effectual to the creditor who had uſed them. 
If therefore the diligence be but inchoated or begun, it is ground 
enough for rendering void voluntary rights granted after the dili- 
gence, in purſuance of the ſtatute, Fount. March 16. 1686, Gartſhore ; 
Fount. Jan. 13. 1607, Elpbinſton. 
It muſt be of 39. The diligence ought to be of that nature or kind which is pro- 
ſuch nature as per to affect the right queſtioned *. Thus, if a creditor uſe inhibi- 
— ns tion which is proper to heintage, his begun d:ligence entitles him to 
oned, an action for reducing heritable rights in favour of another creditor, 
of a date poſterior to that diligence ; or if he {ſhould execute letters of 
poinding, he can challenge a right of moveables granted thereafter, 
by his debtor to a co-creditor, becauſe poinding is a diligence calcu- 
lated for affecting moveables. Horning is a diligence proper both 
to heritage and moveables : moveable Tights are affected by ſingle 
eſcheat conſequent upon horning, and heritable rights by liferent eſ- 
cheat. And though the late ſtatute, 20® Geo. II. c. 50. has for ever 
diſcharged che caſualties of ſingle and liferent eſcheats conſequent 
upon the denunciation at the horn of debtors, in any civil debt or 
obligation, ſo that now denunciations can neither affect heritage nor 
moveables, except upon delinquencies: yet letters of horning conti- 
nue to be a legal warrant for poinding the moveables of debtors in a 
civil obligation ; and therefore a voluntary right of moveables grant- 
ed by the debtor to a creditor, after a charge given him upon letters 
of horning by another creditor, may be voided at the ſuit of the cre- 
ditor- charger. 


Farther en. 40. Though no definite time is fixed by the ac after the begun di- 


planation of 


this branch of ligence, within which the debtor is reſtrained from W volun- 
the act. : ? | tary 
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ar rights to another creditor, it is not to be imagined, that becauſe 
one creditor had begun to uſe diligence, no other creditor could, to 
the world's end, accept of a ſecurity for his debt, without being ſub- 
jt challenge. Such caſe may be therefore reaſonably judged of 
by the following words of the ſtatute, Timely diligence of another credi- 
tor July to Mect the bankrupt's lands or goods; fo that if a creditor ſhould 
deley perfecting his diligence for any conſiderable time, and ſo ſhould 
not duly affect his debtor's eſtate, he muſt be conſtrued to have relin- 
guihed his begun diligence ; after which, another creditor may ac- 
cepi of a right from the debtor which will not be ſubjeQ to reduc- 
ton, March 28. 1707, Gordon; July 9. 1709, Drummond. No creditor 
i eatitled to the benefit of this act, though his diligence be prior in 
date to the voluntary right granted to a co-creditor, if that co-credi- 
tor have affected the ſubjet by a proper diligence ſtill prior to his. 
If, for inſtance, a creditor who had arreſted a ſubject ſhall get a con- 
yey:nce of it from the common debtor, another creditor, though he 
ſhould have uſed a ſecond arreſtment previouſly to that aſſignation, 
has no right to impugn that conveyance, becauſe it was not granted 
to his prejudice ; for the firſt arreſter was preferable, without draw- 
ing any ſapport from the conveyance, which could ſerve no other 
purpoſe than to prevent the trouble and expence of a forthcoming, 
Nov. 20. 1677, Archb. of Glaſgow ; Fount. Fan. 14. 1703, Deans. Tho' 
the act declares all alienations which ſhall be granted in contradiction 
to it null, by way either of action or exception.; yet the nullity, in 
fo far as it concerns complete feudal rights of heritage, is in practice 
received only by way of reduction, July 22. 1664, Lo. Lour ; becauſe 
infeftnents are not by their nature voidable, without production, and 
the calling of authors, S?. ö. 1. f. 9. 15. ver. Secondly though. Nay, 
perſoral rights of land cannot, in the general caſe, be ſet aſide but by 
way of action, Fan. 5. 1669, Sims; becauſe heritable rights are of 
greater importance than moveable rights, and therefore require greater 
ſolemrity, both to their conſtitution and diſſolution, Mackenzie Obſerv. 
en this fatute. Diſpoſitions of moveable ſubjects are, in every caſe, re- 
ducible by way ef exception, according to the letter of the act, June 16. 
1071, Bowers. | 

41. There is ſtill a later ſtatute againſt the fraudulent alienations 
of bankrupts, 1696, c. 5. intituled, A for declaring notcur bankrupts ; by 
which all deeds granted by the bankrupt, either at or after his bank- 
ruptcy, or within ſixty days before it, either towards the payment, 
er for the farther ſecurity of any creditor, in preference to the other 
creditors, are declared null. Fraudulent alienations by the bankrupt, 
though granted in England, fall within the ſtatute; for not only is 
the expreſſion in the enactment unlimited, all and whatſoever voluntary 
d:ſpoſitions ; but the obvious meaning and intention of the law ſtrikes 
with equal force againſt every fraudulent grant to the prejudice of 
creditors, in whatever place or country it may be ſigned, New Coll. ii. 
116. The characters marked out by this ſtatute for diſtinguiſhing a 
bankrupr, are diligence by horning and caption, and inſolvency, joined 
to either of the following alternatives, impriſonment, retiring, ab- 
ſconding, or forcibly defending one's ſelf from diligence. This act 
reaches farther than that in 1621; for, by the act 1621, a debtor 
might, by granting ſecurities, prefer one creditor to another, where 
no diligence had been uſed by that other: but by the laſt ftatute, all 
partial preference of one creditor to another, may be brought in queſ- 
tion, even by creditors who had uſed no diligence, provided the 
common debtor ſhall have become bankrupt in the terms of the ſta- 
Vor. II, oP tute, 
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tute, by the diligence of any one creditor. This enactment ſtrkeg 
againſt ſuch rights only as are made in favour of creditors : rights 
therefore granted by the debtor to perſons who firſt become credivrs 
by the right granted to them, ex. gr. diſpoſitions in conſideration of 
a price inſtantly paid, are no more affected by this ſtatute, than tiey 
were by the act 1621, Br. MS. Jan. 1. 1717, Burgh, Though under 
the words, deeds granted by the bankrupt, the delivery of goods, which 
is a ſpecies of alienation, has been ſometimes included, yet payment 
of a debt in caſh does not fall under the ſtatute, New Coll. ii. 244, ; 
for payment is a natural extinction of debt; and a debt thus exin- 
guiſhed, cannot revive by the debtor's ſubſequent bankruptcy, if he 
was not, when the payment was made, bankrupt according to the 
deſcription of the act, Jan. 26. 1751, Forbes. | 

42. One ſingle caption is ſufficient to conſtitute bankruptcy in the 
ſenſe of this act, Fount, Feb. 8. 1705, Cleland, though it had proceeled 
on general letters of horning, Dalr. 36. Nor is it required that the 
letters of diligence which have iſſued againſt the debtor be execued, 
if he has fled, or retired to ſhun their execution againſt his perſon, 
Feb. 24. 1737, Lo. Kilkerran ; Home, 64. The detention of a detor 
for ſome time in a meſſenger's cuſtody, if he was diſcharged from 
that reſtraint without impriſonment, has been adjudged not equva- 
lent to impriſonment, in the ſenſe of the act we are now explairing, 
New Coll. i. 139. ; becauſe that act having made ſeveral innova:ions 
and alterations from our former law, ought to receive a ſtrict inter- 
pretation, ſo as it may not affect any debtor who falls not under the 
precite deſcription of it: but this judgment was reverſed up an 
appeal, probably from this conſideration, that the act being male to 
prevent frauds, ought to extend to all fimilar caſes, that carry as 
ſtrong marks of bankruptcy, as moſt of thoſe ſpecified in the ſhtute. 
If the debt on which diligence was uſed for conſtituting the debtor 
bankrupt, be paid by him, before granting the right in favour of his 
creditor, ſuch right is ſecure againſt any action of reduction upon 
the ſtatute ; but if diligence be only ſuperſeded for a while dy the 
creditor, all rights granted by the debtor, during that ſuſpenſion of 
diligence, may be ſet aſide, Kames, Rem. Dec. 118. 

43. It is enacted by the ſame ſtatute, that all diſpoſitions or heri- 
table bonds granted by the bankrupt, on which ſeiſin may follow, 
are to be reckoned, as to this caſe of bankrupt, to be of the cate of 
the ſeiſin following thereupon ; and conſequently, that if ſeiſin be not 
taken on them till after the bankruptcy, the' diſpoſitions or bords are 
accounted to have been alſo dated after that period, which is, dy the 
firſt clauſe of the ſtatute, a legal ground for ſetting them aſide “. 
There is a proviſo in the ſtatute, that the validity of ſuch heritable 
grants or bonds, {hall not be hurt by the enactment in any other re- 
ſpe. It has been doubted, whether heritable bonds for ſums in- 
Nantly received by the granter, fall under this branch of tie law, 
It was by former deciſions underſtood, that the enactment was in- 
tended for the puniſhment of thoſe who ſhould keep their deeds la- 
tent, and thereby inſnare other creditors ; and upon this medium it 
was extended to all heritable bonds, to whomſoever they were grant- 
ed, June 19. 1731, Cred. of Merchiſton; Nov. 25. 1735, Cred. of Mathi- 


fon : but by the later practice, the court adjudged, that that branch 


of the act was to be interpreted in conformity with the firſt part of 
it, ſo as to ſtrike only againſt ſecurities granted to perſons who had 


been before creditors to the bankrupt, for their payment, and ſo did 
not 


See arg. New Coll. ii. 151. 
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not extend to nova debita, or to obligations for ſums inſtantly receiv- 
ed, Falc. ii. 189, * ; New Coll. ii. 151. Where ſeiſin is taken upon a 
bond or diſpoſition more than ſixty days before the bankruptcy, but 
not regiſtered till within the ſixty days, the words of the act are ſtrict- 
ly adhered to, which make the date of the ſeiſin, and not of the re- 
giſtration, the rule by which to judge of the conſtructive date of the 
bond: ſuch bond therefore being in the judgment of law granted more 
than ſixty days before the bankruptcy, cannot fall within the limiting 
clauſe of the ſtatute, Br. 73. 

Creditors whoſe debts are contracted after the alienation made 
by the debtor, though they have no aid from the two ſtatutes now 
explained, are not excluded from the remedies competent to them by 
the common rules of law. They are therefore entitled to an action 
for ſetting aſide every right granted by the debtor to their prejudice, 
though previouſly to their own ground of debt, if it carry in it evi- 
dent marks of fraud; ſuch as, a diſpoſition omnium bonorum, eſpecially 
if it be granted to a ſon, or where the granter, notwithſtanding the 
right, continues to act as proprietor, July 2. 1673, Street, Much 
more 1s this right of reduction competent to creditors, whoſe grounds 
of debt are prior to the alienation, if fraud appear ex facie of the right, 
though their reaſons of reduction can receive no ſupport from any of 
the two ſtatutes before mentioned. Thus a ſecurity granted by a 
debtor knowing himſelf inſolvent, in favour of one ſet of creditors, 
to the excluſion of another creditor equally onerous, without being 
preſſed to it by diligence, was adjudged to lay no foundation of a pre- 
ference to the creditors favoured, Kames, Rem. Dec. 95. In that caſe 
it was admitted, that the creditors preferred were not privy to their 
debtor's fraud, and it was thought ſufficient dolum inefſe in re. This 
ſeems contrary to the doctrine of the Roman law, where the a#io 
Pauliana was not competent againſt creditors, unleſs they were parti- 
ciper ſraudis, J. b. H b. 8. & 1. 10. 16. Que in fraud. Oed. But how- 
ever that may be, it is uncontroverted, that one who receives payment 
of his juſt debt, is not compellable to repay any part of it to the co- 
creditors, though the payment had been fraudulent on the part of the 
debtor, if the creditor to whom the payment was made had no know- 
ledge of the fraud, New Coll. ii. 243. f. i 

45. Diſpoſitions are frequently made by bankrupts in truſt for the 
behoof of their creditors; and our deciſions are far from uniform, 
whether theſe truſt- rights ought to have any effect againſt creditors 
who have not acquieſced in them. By the firſt upon this point, 
July 12. 1734, Snee, it was adjudged, that the bankrupt had no power, 
by any deed of his, to deprive any one of his creditors, who had not 
conſented to it, of the legal right competent to all creditors, of uſing 
diligence in the manner they judge moſt proper for their ſecurity or 
payment, or to impoſe upon him a truſtee not of his own chooling. 
Afterwards, becauſe truſt-rights, when executed fairly and without 
partiality to any one creditor, were frequently found profitable to all 
the creditors, as they prevented the exhauſting the fund of payment 
by ſeparate diligences, the court ſuſtained them, if the granter of the 
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tors. 


truſt- right was not bankrupt in the preciſe terms of the act 1696, 


which requires impriſonment, retiring or abſconding from * 
alc. 


* See this caſe obſerved, Kames, Rem. Dec. 121. This point is now fixed. See two 
late caſes, Howflon and Co. againſt Stewarts, determined in 1772, and Competition-creditors of 


Niſtet, determined in 1777. 


+ Diſpoſition of moveables by a debtor to a creditor, retenta paſſelſone, preſumed ſimulate. 
See Di#t. of Dec. i. p. 334. and ibid. ii. p. 156. ; 
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Falc. i. Nov. 13. 1744, Snodgraſs ; and conſequently would not reduce 
a truſt-deed granted by a corporation, June 5. 1747, Grant; becauſe 
perſonal diligence by caption cannot be uſed againit any corporate 
body. But by the lateſt deciſion, New Coll. ii. 193. they returned to 
their firſt opinion, that no truſt-deed, let it be ever ſo unexception- 
able, can ſtop the diligence of creditors who have not, by ſome ap- 
probatory act, ſignified their conſent to it *. 

46. A declaratory action is that in which ſome right, either of pro- 
perty or of ſervitude, or ſome other inferior right, 1s ſought to be 
declared in favour of the purſuer, but where nothing 1s demanded to be 
paid or performed by the defender; as declarators of marriage, of ir- 
ritancy, of the expiration of a reverſion, actions for declaring certain 
feudal caſualties to be fallen to the ſuperior, Goc. Under this claſs 
may be alſo comprehended ſuch reſciſſory actions as barely conclude 
that the deed or right libelled be declared null, without any conclu- 


fon againſt the defender himſelf. Declarators of the property of he- 


ritable ſubjects are now ſeldom brought; becauſe all deeds with which 
property may be charged or burdened, are more effectually forced in- 
to the field by an action of reduction- improbation, in the ſummons 
of which the purſuer inſerts a concluſion of his own right or immu- 
nity, as a conſequence of the voiding that of his adverſary. Decrees 
upon actions properly declaratory.confer no new right; they only de- 


clare that an antecedent right was in the purſuer, and ſo have a re- 


troſpective quality, looking as far back as the period at which that right 
firſt commenced, as in the declarator of liferent eſcheat: but, as has 
been already obſerved, this character is not applicable to many of our 
decrees, which are improperly called declaratory. Actions of declara— 
tor, becauſe they conclude nothing againſt the defender, may be pro- 
ſecured againſt an apparent heir, without any previous charge given 
him to enter heir, unleſs ſpecial circumſtances ſhall require a charge, 
Dec. 11. 1638, Finlayſon ; St. b. 4. l. F. 3. 


Petitory and u 47, Petitory actions are ſo called, not becauſe ſomething is ſought 


poſſeſſory ac- 


tions. 


to be awarded by the judge; for in that ſenſe all actions muſt be pe- 
titory; but becauſe ſome demand is made upon the defender, in con- 


ſequence either of a right of property or credit in the purſuer. Thus, 


actions for reſtitution of moveables, actions of poinding, of forth- 
coming, and indeed all perſonal actions upon contracts, or quaſi con- 
tracts, which the Romans called conar19nes, are petitory. Poſſeſſory 
actions are thoſe in which the point of right is not directly concern- 
ed, but barely that of poſſeſſion. They are competent, either for at- 
taining poſſeſſion, for holding it after it is got, or for recovering it 
after it has been loſt, analogous to the interdicts of the Roman law, 
Quorum bonorum, Utt poſſidetis, and Unde vi. The actions of our law - 
for recovering poſſeſſion, which come in place of the interdict Unde 
vi, are thoſe of ſpuilzie, intruſion, and ejection ; of which, vid. /upr. 
6. 3.t. 7.4 16. In ſonie poſleflory actions, a title in writing muſt be 


produced, as in removings and moleſtations ; others are grounded on 


Action of 
moleſtation, 
and action 
on a brief of 
perambula- 
tion. 


poſſeſſion alone, as ejections and ſpuilzies. | 

48. An action of .moleſtation is a poſſeſſory action, calculated for 
continuing proprietors of land-eſtates in the lawful poſſeſſion of them, 
till the point of right be determined againſt all who ſhall attempt to 
diſturb their poſſeſſion. It is chiefly uſed in queſtions of commonty 


and controverted marches. Before the year 1580, much time was 


conſumed in thoſe actions by the court of ſeſſion, who examined be- 


fore 
The like judgement has been ſince given in ſeveral caſes, particularly Dec. 1770, 
Truſtees of Fairholmes creditors againſt Fohnfton. Sce alſo New Coll. ili. 149. | 
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fore themſelves all the witneſſes adduced by the parties, without be- 
ing able to come at ſo diſtinct a knowledge of the facts, as if the proof 
had been taken upon the controverted grounds. An act of ſederunt 
was therefore made that year, ratified by 1587, c. 42. by which all 
actions of moleſtation in pgſeſſorio, whether of property or common- 
ty, were to be remitted by the ſeſſion to the ſheriff of the county 
where the lands lie, who was by the act impowered to take cognition 
of the marches, and to put the facts contained in the libel and de- 
fences to the knowledge of an inqueſt, conſiſting of thoſe who re- 
ſided in the pariſh, moſt of them landed men. This proceſs was 
therefore called an action of cogrution ; but it is now quite in diſuſe ; 
ſor the ſeſſion, in place of remitting the cauſe to the judge-ordinary, 
allow the proof to be brought before themſelves, or appoint it to be 
taken by ſpecial commithoners, who afterwards report it to the court 
of ſeſſion, in order to their determination . Where a declarator of 
property is conjoined with an action of moleſtation, it falls under the 
proper or excluſive cogniſance of the ſeſſion. Actions upon brieves 
of perambulation, 1579, c. 79. have the like general tendency with 
actions of moleſtation, ws. the ſettling of marches between conter- 
minous lands. The difference commonly ſtated between the two is, 
that the firſt is uſed where there is no diſpute concerning the poſſeſ- 
ſion, and where the only queſtion relates to a point of right; where- 
as in moleſtation, the purſuer lays his plea alſo upon poſſeſſion. 

49. The action of mails and duties, or for the payment of the rents 
and profits of a land eſtate, is ſometimes petitory, and ſometimes poſ- 
ſeſſory. In either caſe, the action hes againſt the tenants and natu- 
ral poſſeſſors of the ground, for payment to the purſuers of the rents 
remaining due by them for paſt crops downwards from the time li- 
belled, and of the full rent of the lands in all time to come, as the 
extent thereof ſhall be proved. It is competent, not only to a pro- 
prictor who has a feudal right perfected by ſeiſin, but to a fimple 
diſponee, or aſſignee; becauſe a right to the rents is included virtu- 
ally under a diſpoſition of the lands; and conſequently to an ad- 


Action of 
mails aud du- 
ties. 


judger, for an adjudication is a judicial diſpoſition. But in this the 


two differ, that in the netitory action, the purſuer, becauſe he founds 
on right, not on poilethon, ought to make, not only the natural poſ- 
tellors of the ground, but the proprietors or liferenters who are in 
the civil poſſeſſion, and from whom the natural poſſeſſors derive their 
right, parties to the ſuit; and he muſt ſupport his claim by titles of 
property or diligences, preferable to thoſe in the perſon of his com- 
petitors : whereas in the poſſeſſory action, it is enough that the pur- 
ſuer calls the natural poſleflors as defenders, though he ſhould ne- 
glect the proprictor ; and in queſtions with tenants who have deriv- 
ed their right from himſelf, he need produce no other title in this 
poſſeſſory action, than his own or his anceſtor's ſeiſin, which is a 
title ſufficient to make poſſeſſion lawful. If a third party appear in 
the proceſs with a ſeiſin, to defend the poſſeſſion of the preſent poſ- 
ſeſſors, the purſuer muſt prove, that he, his anceſtors, or authors, 
have been in the poſſeſſion of the rents for ſeven years immediately 
preceding; or at leaſt that they had been in the poſſeſſion for ſeven 
years, and that ſeven years are not yet elapſed fince the diſconti- 
nuance of it, and that thereby he has the benefit of a poſſeſſory judge- 
Ment, | 

50. A poſſeſſory judgment founded on ſeven years poſſeſſion, in 
conſequence either of a ſeiſin or of a leaſe, has this effect by the law of 
Vol. II. 8Q Scotland, 


See Hift. Lau- tracts, ii. 15. 


Effect of a 


poſſeſſory 
judgment. 
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Scotland, that one, though claiming under a right preferable to that 
of the poſſeſſor, cannot claim the poſſeſſion until, in a formal action 
of reduction, he ſhall get his competitor's title of poſſeſſion declared 
void. Its origin hath been probably owing to this, that where there 
are ſubaltern rights of the ſame lands granted to vaſſals, and by them 
to ſubvaſlals, the vaſſal or ſubvaſſal, not being maſter of the original 
titl:-deeds, which commonly remain with the higheſt ſuperior, might 
be turned out of his poſſeſſion by one, who, though he had no good 
right at bottom, might yet produce a title prior to any that the poſ- 
ſeſlor himſelf is maſter of. This hardihip is removed by the privi- 
lege of a poſſeſſory judgment: for the poſſeſſor, when a formal ac- 
tion is brought for reducing his right, hath an opportunity of recover. 
ing from the ſuperior, by a diligence, the ancient title-deeds of the 
lands, by which he may defend his property, St. b. 4. f. 22. 14, 
It is a conſequence of this doctrine, that a defender may ſupport his 
poſſeſſion againſt one who ſues upon the petitory action, by the plea 
of a poſſeſſory judgment, though his poſſeſſion ſhould be founded up- 
on a title poſterior to that of the purſuer, who mult in fuch caſe ob- 
tain a decree annulling the defender's title of poſſeſſion, before he can 
have acceſs to the rents, &. b. 4. f. 26. § 3. 

52. The chief acceſſory actions which do not ſubſiſt by themſelves, 
but merely prepare the way for, or are ſubſervient to other actions, 
are thoſe of exhibition of writings, of tranſumpts, of proving the te- 
nor, of transference, and of wakening. An action of exhibition, 
when it is grounded on a right of property in the deeds libelled, is 
without doubt a principal action, which ſubſiſts by itſelf; and, be- 
ing real, may be inſiſted in by the proprietor againſt every one who 
holds the deeds in his cuſtody, not barely that they may be exhibited 
in court, but that they may be delivered to him the purſuer, to be 


uſed by him as his own property; ſee &. b. 1. 1. 7. 14. But ſuch 


actions of exhibition as are intended for the ſole purpoſe of forcing 
the production of writings for ſerving a ſpecial purpoſe of the pur- 
ſuer, are barely acceſſory. Of this kind are exhibitions ad deliberan- 
dum; of which ſee ſupr. b. 3. t. 8. Y 56. 57. Such alſo were exhibitions 
purſued by a party in a ſuit, who wanted to prove a ſpecial fact by 
writings in the poſſeſſion of third perſons againſt theſe poſſeſſors or 
havers, that the writings might be exhibited in court, in proof of his 
allegation. This formerly required a tedious proceſs, &. b. 4. J. 41. 
I 4. F.; but is now effected ſummarily, by way of incident diligence, 
which is granted in the principal action againſt the havers. The per- 
ſons cited upon this diligence muſt either exhibit the writings called 
for, or muſt depoſe, that they neither have them, nor had them ſince 
the citation, nor have fraudulently put them out of their cuſtody, to 
fruſtrate a future citation, nor ſuſpect by whom they were taken a- 
way, or where they preſently are, If the uſer of the diligence be not 
ſatisfied with the defender's oath in thoſe general terms, he may, by 
act of ſederunt, Feb. 22. 1688, put ſpecial interrogatories to him, the 
better to diſcover the truth. Not only third parties, but the defen- 
der in the principal cauſe, may be compelled by the purſuer to exhi- 
bit the writings in his cuſtody that are neceſſary for proving the li- 
bel; and, in like manner, the purſuer muſt exhibit ſuch writings in 
his hands as may be proper to verify the defender's plea: but in theſe 
caſes the writings called for muſt be particularly ſpecified or deſcrib- 
ed; for if a general deſcription, or, in our law-ſtyle, condeſcendence, 
were ſufficient, one might, upon irrelevant or vague allegations, com- 


pel his adverſary to expoſe to him his whole title-deeds, with all their 


defects, 
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defects, June 26, 1735, Scot. Under this limitation the rule is to be 
underſtood, Nemo tenetur edere inſtrumenta contra ſe. 
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53. An action of tranſumpt, which is alſo acceſſory, is competent Tranfumpe. 


to any perſon who has a partial intereſt in a writing, or immediate 
uſe for it to ſupport his titles or defences in other actions, againſt 
him in whoſe cuſtody the writing lies, to exhibit it, that ſo a tran- 
ſumpt thereof may be judicially made out, and delivered to the pur- 
ſuer. This action may be purſued before the judge- ordinary. The 
purſuer's title in it is moſt commonly an obligation ſigned by the de- 
fender to grant tranſumpts: but though there ſhould be no ſuch ob- 
ligation, the action lies, if the purſuer can prove that he has an inte- 
reſt in the writings, ex. gr. that they make part of the title-deeds of 
his lands; but in that caſe he muſt bear the whole expence of tran- 
ſuming. After the writings are produced in court, juſt duplicates of 
them are made out, collated, and ſigned by the clerk, which are cal- 
led tranſumpts, and are, by the decree of the judge, declared to bear 
as full faith or credit as an extract from the record of that court. As 
therefore an extract from a proper record is as effectual as the princi- 
pal writing, except in an action of proper improbation, ſo is a decree 
of tranſumpt: and as when a deed, of which an extract is produced, 
is excepted to on the head of falſehood, a warrant is granted to bring 
the original deed from the regiſter-office ; ſo when a decree of tran- 
ſumpt is queſtioned upon a ground of falſchood alleged againſt the 
writing tranſumed, the uſer of the tranſumpt muſt produce the prin- 
cipal writing ; for which purpoſe, he may obtain a diligence againſt 
havers for exhibiting it; and if it be not produced, certification will 
be granted againſt it. The parties chiefly intereſted in the deeds to 
be tranſumed, both granters and grantees, or their repreſentatives, 
muſt either be made parties to the ſuit, or conſent expreſsly to the 
tranſuming of the deeds ; but all others who pretend intereſt may be 
cited edictally, Fount. Dec. 13. 1699, Telfer ; New Coll, ii. 98. ; St. ö. 4. 
t. 31. § 5. | 

5 The action of proving the tenor is ſometimes carried on by it- 
ſelf, without a view to any other, and then it may be conſidered as 
declaratory, but it is moſt frequently uſed as an acceſſory action. It 
may be defined, An action, by which the tenor of a writing which is 
loſt or deſtroyed is endeavoured to be made up. The Romans had a 
remedy of the ſame kind, by which one who had loſt or mutlaid a 
deed, might bring evidence of the accident whereby it was lolt, and 
of its contents, I. 18. in fin. C. De teſtib. By our old law, ſuch queitions 
were tried by an inqueſt, whoſe verdict, that the deed truly exiſted, 
ſupplied the place of the loſt deed, Q. Attach. c. 55. \ 6. ; vid. ſupr. b. 2. 
t. 1.$ 11, Becauſe it ought to appear to the court, not only that the 
deed ſaid to be loſt was once a genuine deed, but that it is a right or 
obligation not yet extinguiſhed, the purſuer muſt libel and prove the 
caſus anifjionis, or the accident by which it came to be loſt, before the 
tenor of it be admitted to proof. In obligations which are extin- 
guiſhable barely by the debtor's deſtroying or cancelling them, ex. gr. 
in perſonal unregiſtered bonds, where the debtor who makes payment 
reſts frequently ſecure by getting up the obligation from the creditor, 
and deſtroying it, ſuch a ſpecial ca/us amiſſionis muſt be proved, as may 
{hew that the bond was loſt while in the creditor's hands by ſome 
particular accident, ex. gr. fire, robbery, ſhipwreck, or other fuch 


misfortune ; otherwiſe bonds truly paid might be again demanded 


from the debtor as obligations ſtill ſubfiſting, &. b. 4. f. 32. Y 3- But 


in deeds which are intended to remain conſtantly with the grantee, 
| or 


Proving the 


tenor. 
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or which require contrary deeds of renunciation to extinguiſh them, 
as diſpoſitions, ſeiſins, wadſets, &c. or where the debtor who makes 
payment does not commonly chooſe to rely for their extinction on the 
bare cancelling of them, as aſſignations, &c. a more general ca/us ami 
fionis is ſufficient, &. b. 4. J. 32. 4.; inſomuch, that molt lawyers are 
of opinion, that it is ſuflicient to libel, that the deed was loſt any bow, 
even caſu fortuito. 

55: The tenor of a writing may be proved, either by the oath of 
the granter, or by writing, or by parole evidence, When it is to be 


proved. Caſur proved by the teſtimony of witnelles, the purſuer ought, in the gene. 


amiſſicnts. 


ral caſe, to produce ſome adminicle in writing, z. e. ſome collateral 


Admiaicles in deed referring to that which was loft, in order to found the action be- 


writin Ta 


— 


The whole 
conten:s of 
the deed 
maſt be libel- 
led. 


Eſſect of ad- 
minicles in 
Writing”. 


It is neceſſary 
to bring cvi- 
dence of the 
writer's name 
and witueſ- 
ſes, 


fore the tenor be admitted to proof; becauſe writings, as they are 
ſeldom extinguiihed, neither ought they to be reared up againſt any 
one merely upon parole evidence. But in perſonal obligations, where 
a ſpecial ceſus anyyzonts is proved, ex. gr, that the writing, while in the 
creditor's poſteſſion, was taken from him by violence, or conſumed by 
fire, adminicles in writing are diſpenſed with, from the ncceſlity of 
the caſe, Sr. b. 4. f. 32. 7.; ſee July 19. 1636, L2. Frendraug ht. And 
indeed as perſonal bonds granted by debtors of good credit are feldom 
regiſtered, nor have any poſterior writings referring to them, the 
benefit of this action would be utterly loft to the creditor, if written 
adminicles were neceſſary in ſuch catcs, ſince relative writings cannot 
be produced where none ſuch ever exiſted. As adminicles in writing 
are deſigned merely jidem facere judici, that the deed Iibelied did truly 
exiſt, writings, though not probative, nay bare ſcrolls of writings, re- 
ferring to the loſt writing as a finiſhed deed, are ſufficient for admit- 
ting the tenor to a proof by witneſſes, where it appears that they were 
framed before bringing the action, and ſo not calculated to ſerve that 
Ipecial turn, 1722, £r{tne contra Preſton, 4 | 

56. VUhere che tener cf an obligation, diſpoſition, or other ground 
of debt or of right, is to be proved, the whole contents of the deed 
malt be libelled, wich all its limitations and proviſos, otherwiſe a right 
might be reared up of a quite GCificrent nature or extent from that 
which was loſt. If the writings produced as adminicles are in them- 
ſelves probative, and recite the full contents of the decd loſt, the tenor 
ought to be found proved upon theſe adminicles, without the aid of 
any parole evidence, St. b. 4.7. 32. \ 10.; Fount. June 26. 1712, Inglis, 
And adminicles, though they ſhould only refer to the deed loft in 
more general terms, ſince they afford a prefumptive evidence of the 
exiitence of the joſt deed, are a ſuthcient foundation for admitting the 
tenor to be proved by tac te{limony of witneſſes ; bur if the witneſſes 
adtinced do nut in juch cafe depoſe, that they ſaw the deed ſigned 
agrecably ro all the legal ſolemnities, and that it was of like jubſtance 
with that which was libelled, the proceſs muſt fall, notwithſtanding 
theſe general references in the written adminicles. 

57. It had been long held for a rule, not to ſuſtain the proof of a 
tenor, without bringing evidence who the writer and 'witneſles to the 
deed were, becauſe the want of theſe infers a ſtatutory nullity, 
July 17. 1713, Blackwood; and the few judgments pronounced con- 
trary to this rule, proceeded upon ſpecial circumſtances, Jan. 13. 1681, 
Calderwood; Dalr. 79. By this means, the uſe of a proving of the 
tenor was brought within too narrow limits; for it was ſeldom in a 
creditor's power to bring evidence of that fact, eſpecially when the 
proof was to be brought at any, conſiderable diſtance of time from the 
date of the loſt deed. But as the decifion in the caſe of Blackwood, 

ſuſtaining 
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ſuſtaining that objection, was reverſed upon appeal, it is not likely TI r. 1. 


that it will be received for the future againſt a proof of the tenor “. 


58. By 1579, c. 94. the tenor of letters of horning, and their exe- Whether the 
cutions, which are loſt, and never were judicially produced, cannot tenor of all 
be proved by witneſſes ; but the ſtatute does not ſeem to exclude a bs monk 


roof of their tenor by written adminicles. This at leaſt is certain, 
that the act being correctory, and deſigned to prevent the bringing 
again to life that diligence which drew after it ſuch heavy penalties, 
is to be confined to letters of horning, and not to be ſtretched againſt 
every judicial act, ſuch as decrees, Dalr. 53. For though many ſo- 
lemnities are required in decrees, the defects of which might be co- 
.yered by admitting a proof of their tenor, the ſame objection lies a- 
gainſt extrajudicial deeds, that have alſo their peculiar forms, with- 
out which they are null: and indeed a more forcible one; for in ju- 
dicial acts, public perſons intervene ex Mio, who are preſumed to 
do their office agreeably to law, Nay, a proof 1s admitted, by our 
practice, of the tenor of decrees of appriſing, though theſe are, of all 
other, the moſt incumbered with ſolemnities, Dirl. 283. The cogni- 
ſance of this action, from its importance, and from the dangerous 
conſequences which might follow if the tenor of deeds were to be ſu- 
ſtained, which either never exiſted, or laboured under nullities, or 
have been ſince extinguiſhed, is appropriated to the court of ſeſſion. 
The witneſſes were, by the former practice, examined, not by any 
one Ordinary, but in preſence of the court; and when a witneſs could 
not, through age or other infirmity, be brought into court, the judges 
named one or two of their own number to examine him; but this ſtrict 
neſs hath been of late overlooked. 


59. A decree of proving the tenor revives the loſt deed, and has Efect ofa de- 


the ſame force given to it by law, as that deed would have had, were 
it ſtill exiſting. Improbation upon the head of falſehood, may, with- 
out doubt, be offered againſt it; for it ought to be in no man's power, 
by deſtroying a forged deed, and afterwards proving its tenor, to pre- 
clude the other party from inſiſting on the grounds which would 
have been competent to him for declaring it falſe, had it not been 
deſtroyed : but the purſuer, in ſuch improbation, muſt have ſmall 
hopes of ſucceſs, if the tenor has been proved either by the writer 
and inftramentary witneſſes, or even by the teſtimony of others, 
depofing that they ſaw a deed of the tenor libelled, without any ap- 
pearance of vitiation or forgery, duly ſigned by the granter and wit- 
neſſes. 


60. The action of transference is alſo acceſſory. Where, during Adion of 


the dependence of a ſuit, either party dies, the action, before it can 


be farther proceeded in, muſt be transferred from the deceaſed to pagruz. Re- 
ſome perſon alive who repreſents him. If the purſuer be dead, it is quifites in 


called a transference a&ive ; becauſe the title to purſue is an active“ 
title which muſt be transferred from the deceaſed purſuer to his re- 
preſentative, Where the defender dies, it gets the name of a trans- 
ference paſſive z becauſe there it is the title to be purſued, which is a 
paſhve title, that falls to be transferred. In a transference a&ve, the 
purſuer muſt be previouſly ſerved heir; or if the ſubject in diſpute 
be moveable, he muſt make up ſuch a title to it as is proper to move- 
ables ; for till then he can have no intereſt to demand a transference, 
But an action may be transfered paſſive againſt a defender's heir, whe- 
ther he be ſerved heir or not; becauſe the wilfulneſs of a debtor's 
heir ought not to bar the creditor from conſtituting his debt. Yet a 

Vol. II, 8R transference 


See Fount, June 14. 1707, Tretter againſt Homie. 
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Boos IV. transference: cannot proceed againſt a debtor's apparent heir, till the 
— YN annus deliberandi be expired: and the purſuer in the transference ought 
firſt to charge him to enter heir, if he cannot otherwiſe fix a paſlive 
title againſt him. | | 
Seatute 1693. 61. By 1693, c. 15. the neceſſity of transfering adivè is taken away, 
. ſo that the purſuer's repreſentative in the ſubject may, without any 
new form of law, inſiſt in the principal cauſe, as his anceſtor might 
have done, upon producing his retour or confirmed teſtament, or ſpe- 
cial aſſignation: but transferences paſ/rve continue on the former foot- 
ing; becauſe it was neceſſary to give previous notice to the heir of 
the deceaſed defender, before he ſhould be obliged to defend againſt 
a ſuit, of which perhaps he knew nothing before. Transferences 
being only incidental to other actions, proceed upon a citation of fix 
days, and can be pronounced by no inferior judge, other than him 
before whom the principal action depended. Where the repreſenta- 
tives of the party deceaſed do not reſide in the territory of that judge, 
the ſupreme court alone can transfer, Gosf. Fan. 9. 1674, Denbolm; 
New Coll. i. 120, 
Wakening. 62. The laſt acceſſory action that ſhall be mentioned, is that of 
wakening. Though the effect of an action which lies over not inſiſt- 
ed in for a year is ſuſpended, and the action for that reaſon ſaid to 
ſleep; yet it may, at any time within the years of preſcription, be re- 
vived or wakened by a ſummons, in which the purſuer recites the 
laſt ſtep of the proceſs; and concludes, that it may be again carried 
on as formerly. An action that ſtands upon the proper inner- houſe 
roll cannot ſleep; becauſe the purſuer, by carrying it to that roll, 
has done all in his power to bring it to a deciſion: nor can an action, 
in which a decree is pronounced, ſuffer any ſuch ſuſpenſion; becauſe, 
by the decree, the action has received its full completion; and con- 
ſequently the decree may be extracted, after the year is elapſed, with- 
out the neceſſity of a wakening. 4 
63. An action of regiſtration, before it fell into diſuſe, might alſo 
have been claſſed among thoſe which were merely preparatory, either 
to other actions, or to ſteps of diligence. As clauſes for the regiſter- 
ing of bonds, or other deeds, were conceived in the form of man- 
dates, which by their general nature fell on the death either of the 
granter or of the creditor, the deeds could not be regiſtered after that 
period, without a formal action of regiſtration, brought either by the 
creditor, in the event of the granter's death, or by the creditor's heir, 
where the creditor died; to which the granter himſelf, or, in caſe of 
his deceaſe, his repreſentative, was neceſſarily to be made a party. 
But as this quality of mandates ought to be limited to thoſe that are 
revocable at the granter's pleaſure, and is not applicable to mandates 
granted ſolely gratia mandateri, it was therefore enacted by 1693, c. 15. 
That though the creditor ſhould die, the deed might be regiſtered 
{ſummarily by his heir, executor, or aſſignee, on production of his 
retour, confirmed teſtament, or ſpecial aſſignation . And by a later 
ſtatute, 1696, c. 39. ſummary regiſtration may alſo proceed after the 
granter's death, in the ſame manner as if he were ſtill alive. By the 
preſent practice, the creditor's repreſentative, or indeed any perſon 
who offers a deed for regiſtration to the clerk of the proper record, 
may get it regiſtered, though he ſhould produce no title to it in him- 
ſelf, notwithſtanding the aforeſaid proviſo in the act 1693. 
Concourſe of 64. By the Roman law, different actions were frequently compe- 
— tent to the ſame perſon upon the ſame ground of right, by which the 


purſuer, 


Action of re- 


giſtration. 


* Sce Fount. v. 1. p. 226. 
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purſuer, after he had prevailed in the one action, might have inſiſted Tr. I. 


in the other, in ſo far as it was pinguiut, or contained more than the 
firſt, J. 5. F 1. Ad. leg. Aqui. ; J. 34. pr. De obl, et af. But there is 

no inſtance in our law of different civil actions, competent upon the 

fame ground, where the purſuer has this privilege : for though in 

ſome actions which are in part penal, the purſuer may either reſtrict 

his libel to the real damage, or, if he think fit, inſiſt alſe for the vio- 

lent profits, as in ſpuilzies ; yet if he ſhall once reſtrict his demand 

to ſimple reſtitution, he cannot afterwards ſue for the violent profits, 

though three years ſhould not be elapſed after committing the ſpuilzie. 

Our law, however, admits a concourſe of actions, in the ſpecial caſe 

of fats, which may be proſecuted either criminally or civilly ; for 

criminal actions have a different purſuer, and are deſigned to ſerve 

quite a different purpoſe from civil. Facts are tried criminally at the 

ſuit of a public proſecutor, to ſatisfy the public juſtice ; but civil ac- 

tions, even when they ariſe from a delinquency, are brought by the 

private party for his own redreſs or indemnification, from which it 
would be unjuſt to preclude him, merely becauſe the public reſentment 
is already ſatisfied. Nay, though in a criminal trial the pannel ſhould 
be abſolved, the private party may inſiſt ad civilem effeftum ; becauſe in 
criminal trials, nothing can be referred to the pannel's oath, who can- 
not be compelled to ſwear againſt himſelf, where either life, limb, or 
forfeiture of goods, is at ſtake, But as every fact may be referred to 
the purſuer's oath in a proceſs which is purſued merely to a civil ef- 
fe, the pannel, though he ſhould be abſolved from the crime, for 
want of proper evidence by witneſſes, may be ſued by the private par- 
ty for recovery of his debt and damages in a civil aQtion, where the 
purſuer may have the benefit of his oath. | 


65. Actions are ſaid to be accumulated, where different actions are —— 
included in one libel. This was not admitted by the Romans, though inne 


the feveral actions had been founded upon the ſame ground of right, 
. 43. F 1. De reg. jur.; for they had a different formula for every dif- 
ferent ſpecies of action, which it behoved the pretor to obſerve, when 
he remitted the cauſe to the judex pedaneus : but where one had ſeve- 
1s diſtin claims againſt another, all which proceeded on obligations 
of the ſame nature, and were productive of the ſame ſpecies of action, 
he might by that law have thrown all his claims into one libel ; be- 
cauſe there, all the actions being of the ſame ſpecies, one formula ſer- 
ved for all. Thus, if Titius had entered into a copartnery with Seius, 
firſt in one branch of trade, and afterwards in another diftin&t from 
the firſt, he might have ſued his partner upon both copartneries in 
ene and the ſame libel, becauſe it was the ſame action pro ſocio, which 
aroſe from both contracts, J. 5 2. 14. Pro ſoc.; l. 25.5 3. Fam. erciſc. 
We who are ſtrangers to the Roman formule, daily comprehend in 
the ſame libel, different concluſions upon the ſame ground of right, 
reſciſſory, declaratory, and petitory, if they be not repugnant to each 
other. Thus, where a purſuer is to ſet aſide a deed by which a con- 
ſequential right accrues to himſelf, he may libel, not only a reduc- 
tion of the defender's right, but a declarator of his own, 1n the ſame 
ſummons. And though my right of action againſt the defender 
ſhould ariſe from different grounds of debt, ex. gr. if he was debtor 
to me in one ſum by bond, in another by contract, and in a third, 
for which I can bring no proof but his oath, all theſe ſeparate claims 
may be ingroſſed in one libel. This holds, not only where the ſame 
perſon is debtor in all the grounds of debt, but where the debtors are 


different, Indeed, where the libel is laid upon diſtint grounds of 


debt, 


tions. 
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Bo oO IV. debt, it is not properly an accumulation of different actions into one 
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libel; for every ſeparate claim is in that caſe underſtood to make a 
ſeparate libel, and requires a ſeparate diſcuſſion; quot articult, tot li- 
belli. There is however one kind of accumulation rejected by our 
law. Where two ſeveral creditors have the ſame perſon for their 
debtor in ſeparate debts, they cannot be joint purſuers againſt their 
common debtor. If the two creditors want that both debts be ſued 
upon in the ſame libel, for ſaving expence, the one muſt previouſly 
convey his debt to the other, and the aſſignee muſt ſue upon both; 

upon the one as original creditor, and on the other as aſſignee. Up- 
on this medium an adjudication was ſet aſide, becauſe it was ground- 
ed on a ſummons raiſed by two different creditors, for diſtinct ſums 
due to them by the ſame debtor, without a previous conveyance from 
the one to the other. 

606. This title may be concluded with a few obſervations upon excep- 
tions or defences. - Theſe are the pleas offered by the defender againſt 
whom an action is brought, in order to elide or exclude the action. 
Defences are either dilatory or peremptory. Dilatory, are thoſe 
which have the temporary effect of obtaining for che defender a ſen- 
tence abſolving him from the depending ſuit, without cutting off the 
purſuer's right of bringing a new action. They ariſe generally from 
ſome defect in the libel, or form of proceeding; ex. gr. that the ac- 
tion is not competent in the form in which it is laid, or that the pur- 
ſuer has not a perſona ſlandi in judicio, or that all having intereſt are 
not made parties to the ſuit, or that the executions are informal. 
Zuch defences as have the effect of putting off the action to ſome more 
diſtant period, and ariſe from ſome privilege or right in the defend- 
cr, may be alſo ranked in the claſs of dilatory; as the exception of 
minors, upon the rule, Minor non tenelur placilare; the privilege of 


members of parliament not to be ſued for any civil cauſe while the 


parliament is fitting, Gr. Peremptory defences are poſitive allega- 
tions, which enter into the merits of the cauſe itſelf, and tend to 
overthrow the very ground of action, or extinguith its effects. Such 
are the exceptions of res judicata, that the queſtion between the parties 
hath already received a final deciſion; the exceptions of payment, of 
compenſation, Cc. or ſuch as ariſe from the head of force, fear, or 
circumvention, Theſe are ſaid perimere canſum, to put an end to, or 
cxhault the cauſe ; for they not only free the defender from the in- 


Jandia or lis pendens, but totally extinguith the purſuer's right of ac- 


tion upon that claim, | 

67. Dilatory defences, as they relate to the preliminaries of a cauſe, 
mult be offered in Iimine judicii, before litiſconteſtation; and therefore 
where a peremptory defence 1s once made, the defender 1s juſtly ac- 
counted to have paſſed from all his dilatory defences. Thoſe dilatory 
defences which are grounded upon informalities in the libel or execu- 
tions, and are called no-proceſſes, proceed frequently from a diffidence 


in the defender of the juſtice of his cauſe, or from an unjuſtifiable 


view of heaping up unneceſſary coſts upon the adverſe party, and are 
therefore unfavourably received by the judge. Hence a defender can- 
not offer, firſt one dilatory defence, and after that another, but muſt 
make them all at once, A of ſederunt, Nov. 20. 1711, H 16.: hence al- 


ſo they mult be inſtantly verified, unleſs they be offered peremptorie, 


St. b. 4. J. 39. $ 13: ; that is, as Lord Bankton explains it, 6. 4. J. 25. \ 3. 
the defender, if he fail in the proof of his dilatory defence, mult ſub- 
mit to a ſentence condemnatory, in the ſame manner as if the de- 
Fence, in the proof of which he failed, had been peremptory, But 

as 
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on the defender, have nothing unfavourable in their character, he 
who pleads ſuch a defence, if he ſhould not be able to verify it in- 
ſtantly, is allowed a reaſonable time to prove it, Feb. 24. 1676, Kello. 
Lord Stair, 5. 4. 7. 39. F 14. reckons the declinature of a judge as a 
ſpecies of dilatory defence: but a declinature is not a defence of any 
kind, but, on the contrary, an expreſs refuſing to make defences ; 
for it is an intimation by the defender to the court, or a proteſtation 
entered there, that he does not acknowledge its juriſdiction, nor think 
himſelf bound to appear before it. 

68. Peremptory defences, becauſe they are drawn from the cauſe 
itſelf, need not be made at once, nor in any determinate or fixed or- 
der, but may be offered at any time before ſentence, J. 2. C. Sent. reſc. 
non poſſe. Though therefore a defender ſhould deny the libel, he may, 
on the purſuer's proving it, enter a plea, that the debt is paid off or 
compenſated, J. 43. De reg. jur.: or though he ſhould at firſt offer a 
defence, which takes for granted the truth of the libel, he may, if he 
fail in the proof of it, deny the libel itſelf, J. g. De except. : yet to 
diſcourage affected delays, a rule hath been eſtabliſhed in our prac- 
tice, that if an act before anſwer, of which ini. F 69. hath been ex- 
tracted in a cauſe, admitting certain facts to proof, parties are pre- 
cluded from founding a plea upon any new allegation, though. it 
ſhould be competent, which was neglected to be offered when the act 
was pronounced, Act of /ederunt, July 23. 1674. After a defender has 
undertaken to prove, by way of exception, that any of the purſuer's 
titles are forged, no other exception 1s competent to him; and even 
when he inſiſts upon any exception whatever againſt the libel, which 
implies an acknowledgement of it, ex. gr. payment or compenſation, 
he muſt, in the opinion of Lord Star, 6. 4. f. 40. F 39. when he offers 
it, reſerve to himſelf the exception of 1mprobation, otherwiſe he will 
be precluded from it; becauſe where a defender has once acknowledged 
a libel to be true, he cannot afterwards deny it, unleſs he reſerve to 
himſelf that ſpecial right of offering improbation againſt the grounds 
of debt libelled upon. In proper ſpeech, nothing ought to get the 
name of an exception, which is not a poſitive allegation, ſuppoſing or 
admitting the ſufficiency of the libel, if it had not been elided by that 
allegation, ex. gr. the exception of preſcription, of dole, &c.; and in 


like manner, a reply mult be a poſitive allegation, which takes for 


granted the relevancy of the exception ; all other pleas ought to paſs 
by the name of alicgations and anſwers, St. b. 4. f. 40. H 15. : but theſe 
terms are not fo ſtrictly diſtinguiſhed in common language. 

69. After the purſuer had exhibited his claim, and the defender 
his defences, before the proper judge, the proceſs or lis was, by the 
Roman law, ſaid to be conteſted : and this litiſconteſtation was con- 
ſidered as a judicial guafi contract entered into between the parties, 
by which both of them agreed to ſubmit or refer the cauſe to the de- 
ciſion of the judge. As this guoſe contract was entirely grounded on 
the preſence and acquieſcence of both parties, it follows, that where 
the defender, through contumacy, did not appear, the judge had no 
power by that law to pronounce a definitive judgment on the cauſe 
itſelf; all he could do was, to enter the purſuer into the poſſeſſion of 
the defender's eſtate, Nov. 53.c. 4. By the uſage of Scotland, litiſ- 
conteſtation cannot be formed without extracting an act or warrant, 
by which a proof of ſpecial facts is granted to either party, or to 
both, Formerly no warrants were iſſued for the proof of any allega- 
tion, but what the- court had previouſly ſuſtained as good or ſufficient 
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as dilatory defences, when they ariſe from a right conferred by law- 
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Book IV. to infer the concluſion drawn from it, according to the rule, Fry 
, 8 » £ruſtrg 


Other effects 
of litiſcontel- 


probatur quod probatum non relevat ; but by the later practice, warrants 
have been equitably granted before fixing the relevancy, allowing ei- 
ther party to prove ſuch facts as, in the opinion of the court, tended 
to throw a clearer light on the cauſe, The warrants of the firſt fort, 
where the relevancy is previouſly determined, are called, in the moſt 
proper ſenſe, as of litiſcontęſtation; but litiſconteſtation, when that 
term is taken in a larger acceptation, may be alſo formed by warrants 
of the Jaſt kind, which get the name of ads before anſwer, St. b. 4. t. 40. 
{$ 12.; and even by the purſuer's taking a term to prove his libel, in 
abſence of the defender, which is ſtyled, Iitiſconteſtation, reo abſente, or 
parte non comparente, St. b. 4. t. 40. § 9. As there is no room for ſup. 
poſing any 9e contract formed betwixt the parties, where the defen- 
der, who is one of them, does not appear in judgment; therefore, 
in that kind of litiſconteſtation which is made either in abſence of the 
defender, or where, after his appearance, he withdraws or paſſes from 
it, (which any defender may lawfully do before litiſconteſtation, if 
he have offered no peremptory defence), the decree given forth in the 
cauſe is, in the opinion of Lord Stair himſelf, conſidered barely as a 
decree in abſence ; of which mfr. t. 3. $6. But where litiſconteſta- 
tion is formed by a warrant granted by the court for proof, after 
the defender has appeared in judgment, and has not paſted from 
his appearance, any definitive ſentence that may be afterwards pro- 
nounced in the cauſe is truly a decree in foro contenticſy ; for the defen- 
der cannot, after litifconteſtation, paſs from his appearance, though 
he would, S. ibid. \ 12. | . 

70. Beſides this effect which our law hath given to full or proper 
litiſconteſtation, reo præſente, it hath ſeveral other properties, both by 
the Roman law and ours. In conſequence of the judicial contract 
implied in it, there ariſes a nova cauſa obligationis; a new quality is 
communicated to the action, by which, though it be penal, and con- 
ſequently would, in the common caſe, fall by the death of the delin- 
quent, it is perpetuated, and made tranſmiſſible againſt heirs, Feb, 7. 
1712, Stuart; Dec. 1726, Brebner. Upon the ſame principle, parties 
are conſidered, by litiſconteſtation, as acquieſcing in what ſhall be de- 
termined by the judge, according as the points contained in the act are 
or are not proved, Sf. ö. 4. f. 40. 18. Litiſconteſtation alſo does in 
ſundry inſtances put the defender in mala fide with reſpect to the fruc- 
tus re aliene gathered or received by him, /upr. b. 2. t. 1. H 29. And 
laſtly, the defender is barred from making any dilatory defence after 
litiſconteſtation, pr. (I 67 K. | 

71. All acts of litiſconteſtation, and all interlocutors whatever, ad- 
mitting a proof of ſpecial facts, whether by writing or witneſſes, are 
carried into execution by letters iſſuing from the ſignet of the ſeſſion, 
by which the poſſeſſors of the writings, and the witueſſes, are requi- 
red to appear before the court on the day fixed, there to make oath 
upon the points contained in the letters; and they are ſtyled dil/;gen- 
ces, to be explained below, 7. 2.9% 30. As to the forms obſerved in the 
proceedings of the court, during the dependence of a civil action, 
they ſeldom dip into points of law, and muſt in their nature be ſub- 
Je to frequent alterations. They may be collected chiefly from the 
ſtatute 1672, c. 16. in that branch of it concerning the ſeſſion, from 
the articles of regulation ſettled in the years 1695 and 1696, and from 
the ſeveral acts of ſederunt made by the ſeſſion for regulating the 
forms of judicial proceedings. It ſhall only be obſerved upon this 
head, 


* See ſome judicious remarks on this ſubject, in L. Lame Elucidations, art. 22. Liti/« 
contefiaticn. a | 
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head, that by the ancient practice, parties, after having been heard Tir. I. 


by themſelves or their counſel, withdrew from the court; after which 
the judges reaſoned on the cauſe, and pronounced judgement in it 
with ſhut doors : but now, by 1693, c. 26. all civil cauſes muſt be 
adviſed (i. e. conſidered and decided) with open doors, that parties 
may have an opportunity of ſetting right the judges in any fact which 
appears to have been either overlooked or miſapprehended by them. 


E 
Of Probation. 


A LL averments made by parties to a ſuit, whether by the purſuer in 8 
Writing, by 


F his libel, or by the defender in his plea for eliding the libel, muſt 4.5; — 
be ſupported by proper evidence or proof. Proof may be admitted, ac- 


cording to the different nature of the facts, either, fir, By writings 
ſigned by him againſt whom the fact is alleged, which is called a proof 
ſcripto; and in this way all points may be proved againſt a party with- 
out exception. 2&ly, By the party's oath or juramento ; and by this man- 
ner of evidence molt allegations may be alſo proved, with very few ex- 
ceptions, which ſhall be ſoon taken notice of. 3dly, When the point 
to be proved is of ſuch a nature, that it is capable of proof, not only by 
the writing or oath of the party, but by witneſſes or parole evidence, 
that manner of proof gets the name of probalis prout de jure, becauſe it 
includes every kind of legal proof: but there is a variety of facts, in 
which evidence by the teſtimony of witneſſes is not receivable. 


2. The ſingle combat was admitted in the Gothic ſyſtem as a legal Single com- 


method of proof, not only in criminal accuſations, but in civil queſ- * 


tions; ex. gr. in dowries, Leg. Alem. t. 50. 1.; and debts, Leg. Bur- 
gund. t, 45. And in this kind of evidence, which was indeed an appeal 
to Providence, God himſelf was ſaid to be the Judge, ibid. It is certain, 
that by the moſt ancient law of Scotland, Reg, May. l. 3. c. 13. C4. ac- 
tions, ariſing from contract or obligation, might have been proved by 
the ordinary means of proof, of which the ſingle combat is there men- 
tioned as one; and it appears, by St. Rob. III. c. 16. that this kind of 
evidence continued to be received with us, as far down as the reign of 
that prince, for determining queſtions of capital crimes, in the ſpecial 
caſe where the accuſation was ſupported by preſumptions, without any 


direct evidence by writing or witneſſes; vid. infr. t. 4. H 49. 3 
3. The proper order in which the different methods of proof ſtill nich the 
received in our law ought to be undertaken by parties, 1s, firſt, by the different 


writing of the perſon againſt whom the proof is brought; for while 


modes of 
proof are 


there is any room for this manner of evidence, the putting of unneceſ- ;eccives. 


ſary oaths to the litigants or witneſſes ought to be avoided. Under this 
head may be included any acknowledgement or confeſſion made by the 
party, though it ſhould be verbal; in which caſe, the allegation being 
inſtantly verified, needs no term for probation : but if it be a written 
declaration, not in the hands of him who pleads it, a term is allowed 
for recovering it by diligence, If the evidence which the party offers 
by writing be inſufficient, he may have recourſe, either to the teſti- 
mony of witneſſes, or to his adverſary's oath : but if he ſhould firſt 
betake himſelf to the proof by oath, he cannot afterwards uſe any o- 
ther mean of probation, for the reaſon aſſigned in. F 8. And, on the 
other hand, a purſuer who had brought a proof by witneſſes, upon an 


extracted act, was not allowed, after that proof was found inſufficient, 
| to 


714 


An Inſtitute of the Law of ScorLAp. 


Boo IV. to have recourſe to the oath of the defender, Home 75 *. Evidence by 


Proof by 
writing. 
Private 
deeds. 


Merchants 


accompts. 


Notorial in- 
ſtruments, 
how far pro- 
bative. 


writing hath not ſuch undoubted force, nor does it ſecure the party 
who brings it, ſo ſtrongly as a proof by oath or by witneſſes; for the 
firſt writing pleaded as evidence may be rendered ineffectual by a po- 
ſterior derogatory from the firſt, or may be declared forged upon 
grounds of proper falſehood : but oaths are not ſubject to improbation; 
neither can any proof be received againſt the teſtimony of concurring 
witneſſes, though reprobators may be admitted for proving the inha- 
bility of witneſſes ; of which, vid. infr. \ 29. 

4. As to proof by writing, the ſolemaities eſſential both to private 
deeds, and to public, as notorial inſtruments, and executions by the 
officers of the law, have been already explained, 6. 3, f. 2. H 15. et /eqq, 
Sundry private deeds, though not ſubſcribed by the party, are in ſome 
reſpects probative. Thus books of accompts, kept by merchants, ma- 
nufacturers, ſhopkeepers, and other dealers in buſineſs, are, without ſub- 
ſcription, probative againſt themſelves, whether they be holograph, or 
written by a clerk ; becauſe he who keeps books, is preſumed to intend 
that they ſhould paſs for a legal evidence of the ſtate of his aflairs, and 
have the ſame force as if he had ſigned a declaration ſubjoined to every 
article, Fount. Fuly 6. 1710, Watſon. Yet jottings in looſe papers not 
ſubſcribed, ought not to prove againſt him, though they be written by 
himſelf; becauſe theſe are frequently deſigned as notes for the memo- 
ry, where things may be marked as already finiſhed, merely from the 
view that they are to be immediately tranſacted, July 1. 1665, Nai/- 
11159, No merchant's books can be full evidence in his own favour ; 
bur if they be regularly kept, and contain his whole tranſactions, they 
ought to afford at leaſt a ſemiplena probatio ; and, therefore, if they be 
ſapported by one witneſs, in articles which admit of parole evidence, 
they will be received as a legal proof, provided the merchant himſelf, 
if required, make oath in ſupplement, that the tranſaction is there 
fairly (tated, GO. June 5. 1672, Mood. But, after all, the authority 
due to the books of a merchant depends much upon his character, and 
on the particular circumſtances of the caſe : ſee ſapr. b. 3. t. 2. f 24. 

5. Notorial inſtruments, executions of meſſengers, and other ſuch 
public writings, are not probative in all reſpects, though they be 
formal as to the legal ſolemnities. Where indeed the law has made 
the inſtrument of a notary, or the atteſtation of any public officer in- 
truſted for that purpoſe, an eſſential part of the conſtitution of a 
right, the inſtrument, atteſtation, or execution, afford ſo ſtrong evi- 
dence of the facts therein ſet forth, that they cannot be over-ruled or 
redargued, otherwiſe than by a proof of falſehood, This is the caſe 
of inſtruments of reſignation, ſeiſin, requiſition, conſignation, inti- 
mation, and ſome others; and alſo of all executions upon ſummonſes 
and letters of diligence, Hence an inſtrument of requiſition was ſuſ- 
tained, though it was offered to be proved by the oaths of the pro- 
curator and inſtrumentary witneſſes, that part ouly of the ſum was 
required, Fount. June 30. 1680, Ruthven, cited in Di. 11, p. 242. But 
this evidence goes no farther : it is no proof of any extrinſic facts 
therein aſſerted which have no relation to the ſolemnities of the in- 
ſtrument or execution; nor do ſuch inſtruments afford ſo much as 

| preſumptive 


The former practice of the court was ſuch as is ſtated in the text. It is now, how- 
ever, underſtood to be eſtabliſhed law, that a purſuer who has undertaken a proof by wit- 
neſſes, and finds that evidence inſufficient to eſtabliſh his libel, may afterwards have re- 
courſe to the oath of the defender, upon renouncing all farther probation. This was the 
doctrine of the Roman law, [ Yoet, lib. 12. tit. 2.4 11.) and it is now adopted into ours. 


The firſt deciſion that introduced the new law was, XI. voce Proceſs, No. 8. Law contra 


Lundin: and it was farther confirmed by an unanimous judgement of the court, Dalz?/ 
contra Richmond, Feb. 1792. 
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preſumptive evidence of che warrant upon which they proceed; non Tr. II. 


enim creditur referenti, niſi conflet de relato, Thus an inſtrument of ſei- 
ſin proves not the exiſtence of the charter to which it refers, Dec. 20. 
1664, Norvel. Nor is the intimation of an aſſignment ſuſtained as a 
proof of the exiſtence, either of the conveyance itſelf, or of the bond 
conveyed. Thus alſo, though an inſtrument of conſignation makes 
a full proof againſt the wadſetter, that the wadſet-ſums have been 
conſigned by the reverſer, it affords no proof againſt the conſignatary, 
that he hath received them, for the reaſon which hath been aſſigned, 
5. 2. f. 8. 519. 


6. Where a notary is required to make out or extend an inſtru- 


They are not 


ment upon any fact which may be proved otherwiſe than by the in- complete evi- 
ſtrument, or, in other words, where an inſtrument is not conſidered pay Apes 
in law as a {olemmity, it is not admitted per /e as evidence of the facts where they 


therein atteſted, but muſt be ſupported, either by the teſtimony of the ea veceila- 


notary and inſtrumentary witneſſes, or by ſome other proof, Feb, 4. 
1671, Laury; Br. 111. Though it be the duty of notaries to inſert a 
juſt copy of all the inſtruments made out by them, in the protocol 
given them by the clerk of the notaries at their admiſſion, yet ſuch 
inſtruments as are omitted to be ſo inſerted, have the like validity 
with others. All notorial inſtruments were, by 1540, c. 76. declared 
nall, which were extended by ſuch notaries as had not at their ad- 
miſſion ſigned their names, according to their uſual way of ſubſcribing, 
in a book appointed to be kept by the ſheriff for that purpoſe ; but 
that act, if it was ever in obſervance, ſoon fell into diſuſe ®, An ex- 
tract ſigned by a clerk of court, containing the judicial proceedings 
that have been had in a law-ſuir, proves that there were truly ſuch 
proceedings, becauſe the extract is by the law preſumed to be conform- 
able to the interlocutors and other warrants of it: but, rf, where 
the extract is challenged de recenti, the warrants muſt be produced, in 
order to ſupport the legal preſumption ; and, 24065, though extracts 
ſhould afford ſufficient evidence of what was pleaded in judgement 
by the parties, they are never admitted as evidence of the truth of 
thoſe pleas ; which muſt be proved aliundè by proper vouchers. No 
notorial inſtrument, execution by a meſſenger, or extract ſigned by a 
clerk of court, can be excepted to, upon an allegation that the ſub- 
ſcriber was not a notary, or meſſenger, or clerk, without a formal 
action of reduction; for the admitting of ſuch objections in the firſt 
inſtance, would be a great obſtruction to the free and ready courſe of 
juſtice : and even in the caſe of reduction, the ſubſcribers being habite 
and reputed notaries, G. would ſufficiently ſupport thoſe public in- 
ſtruments or executions againſt that concluſion, S“. 6b, 4. f. 42. 12, 


ry ſolemnity. 


Extracts by a 
clerk of court. 


7. In the proof of ancient facts, ex. gr. the proximity of blood, pri- Hiſtory is 
mogeniture, Oc. hiſtories compiled by writers of credit, near that age Proof of an- 


when the facts happened, are probative, if they be not contradicted 
by other hiſtorians as ancient, and of equal authority, St. 6, 4. f. 42. 
916. 


On 


cient fats. 


8. Though one's right may be taken away by his own oath, when, Oath of party 


erence, 


upon a ſolemn appeal to God, he is forced to acknowledge that his __ i 


claim is ill founded, or cut off by a juſt exception; yet it is a ſelf- rity, 


evident propoſition, that no man's right can, in the common caſe, be 
either proved by his own oath, or extinguiſhed by that of his adver- 
fary ; becauſe theſe are no more than the averments of the parties 
themſelves in their own favour. From this rule, however, there is an 
exception in the caſe of oaths, which are called oaths of verity, where 
the purſuer, confiding in the defender's veracity, or perhaps ſenſible 

Vor, II. | 8 T that 


* See New Coll. iii. 130. 
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Book IV. that he can bring no other evidence, refers the point in controverſy 
to his oath : for if the defender ſhall, upon ſuch reference, ſwear that 
the purſuer's claim was either groundleſs from the beginning, or i 
now extinguiſhed by payment, it is entirely cut off by ſuch oath, 
though the ſtrongeſt evidence ſhould be afterwards brought that hi 
claim was good. In the ſame manner, the right of a purſuer may be 
proved by his own oath, affirming it to be good, when the defender 
refers the point in iſſue to it. An oath of verity has ſo ſtrong an 
effet, not becauſe it can work any conviction in the judge from the 
nature of the evidence ; for no fingle teſtimony upon oath, of the 
moſt unſuſpected witneſs, can be received as evidence; but it de- 
pends entirely on the tranſaction that is ſuppoſed to intervene between 
the party referring, and him who depoſes, by which they pur the iſſue 
of the cauſe upon what ſhall be ſworn, Accordingly, the Romans con- 
ſidered ſuch oath as a ſpecies of tranſaction, J. 2. De jurej. which con- 
ſequently had the force of a final judgement : and by our uſage alſo, 

this contract or tranſaction is ſo ſtrictly regarded, that the party re- 
ferring, cannot afterwards, in a civil action, ground a plea upon any 
deed againſt the party depoſing, inconſiſtent with his oath, Names, 31, 
It would indeed ſeem, that though the Roman law refuſed to admit 
of any proof by witneſſes, in ſupport of a claim that had been ſworn 
to be groundleſs by an oath upon reference ; yet where it appeared 
by writings afterwards recovered, of which the party depoſing could 
not be 1gnorant, that he had ſworn falſely, he was not allowed to a- 
vail himſelf of his perjury, J. 13. C. De reb. cred. But that doctrine, 
however agreeable it may have been to equity, was hardly to be re- 
conciled to the tranſaction implied in a reference to a party's oath ; 
for after the oath, the only point to be inquired into is the import of 
it, quid juratum /t. Since therefore the party referring cannot after- 
wards controul the oath, either by the production of writings, or the 
teſtimony of witneſſes, it is a moſt reaſonable practice, for preventing 
the ſnares that may be laid for perjury, that the party to whoſe oath 
of verity a point is referred, may refuſe to ſwear, till the adverſe party 
not only renounce. all other methods of proof, but depoſe that he 
knows of none, and particularly, that he is poſſeſſed of no probative 
writing by which he may make good his plea, Sz. b. 4. f. 44. H 2. The 
party to whoſe oath a point is referred, ſometimes defers it. back to 
the oath of his adverſary ; but this is not indulged, unleſs it appear 
that the perſon deferring cannot himſelf depoſe in the matter with 
diſtinctneſs; ſo that the judge hath a diſcretionary power to ordain 
either of the two parties to make oath, whom he has ground to think 

had the beſt opportunities of knowing the fact. 
In what cafes 9. Stair afhrms, 6. 4. 7. 44. H. that an oath of verity cannot be 
vpn put to a party, for ſupplying the want of a written inſtrument, if that 
put. inſtrument be not barely a mean of proof, but a ſolemnity eſſential 
to the right, as in ſeiſins, intimations, Sc. Thus a debtor, who 
had made payment to the original creditor, cannot be compelled to 
ſwear, whether he knew, when he made the payment, that the ſum 
was aſſigned to another; for ſuppoſing him to have known that 
it was, he alſo knew that intimation was a ſolemnity neceſſary for 
completing the conveyance, without which therefore he was not bound 
to regard the imperfect aſſignation, March 14. 1626, L. W:ftraw. But 
if it be ſuppoſed, that the conveyance was properly intimated to the 
debtor, the written intimation of which was afterwards loſt, it is 
hardly to be doubted, that the aſſignee might refer to the debtor's 
oath of verity, that the aſſignment was completed by an — 

ma 
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made to himſelf, and that he was thereby put ix mala fide to make Tr. II. 
ent to the cedent. Oaths of verity cannot be urged againſt a * 

defender in any trial properly criminal, ſo as to compel him to depoſe 

againſt himſelf, vid. infr. t. 4. f 94. ; but in treſpaſſes, where the con- 

cluſion draws no deeper than the damage of the perſon wronged, or 

2 pecuniary fine, a defender may be compelled to ſwear; as in blood- 

wits before an inferior judge, Feb. 13. 1634, B. of Melrofs ; in bat- 

teries, Fount. July 24. 1678, Gordon, cited in Di, ii. p. 14.; and in 

injuries verbal or real, Home, 5. 

10. The oath of a party upon reference, has full effect in favour An oath of 
of, or againſt the litigants, their heirs and repreſentatives : and hence, — | 
according to the opinion of Stair, 5. 4. f. 44. F 8. the oath of a correus gants and 
debendi, made upon the creditor's reference, extinguiſhes the creditor's heir heirs. 
claim, not only with reſpect to the ſwearer, but as to all the other correi; ö 
becauſe the law conſiders him to have put the fate of his whole claim 
upon the oath of him to whom he had referred it. But it is certain, 
that an oath of verity, however it may be available to third parties 
in this particular caſe, (of which there ſeems great reaſon to doubt, 
notwithſtanding the authority of Lord Stair), cannot hurt them in 
any caſe, being res inter alios acta, l. 9. H 7. I. 10. De jurej. Thus, though 
the creditors of a perſon deceaſed may prove their debts by the oath 
of the executor, in ſo far as the executor's proper intereſt extends, 
ſince all debts may be proved by the oath of the debtor, yet a debt 
cannot be proved by the oath of the executor, to have been due by 
the deceaſed, ſo as to affect the ſhares belonging to the widow, next 
of kin, or creditors of the deceaſed, As to theſe portions of the debt, 
the executor cannot be conſidered as debtor, but merely as truſtee for 
the debtors ; and no debt can be fixed againſt a truſter by the oath 
of the truſtee. Hence alſo, a bankrupt's oath is not effectual to eſta- 
bliſh a debt as due by him, to the prejudice of his other creditors *, 

On the ſame principle, the reference by a bankrupt, to whom a 
debt is due, to the oath of his creditor, cannot hurt the bankrupt's 
creditors, J. 9. F 5. De jurej. In like manner, a wife's oath, acknow- 
ledging a debt contracted by her previouſly to her marriage, will ope- 
rate againſt herſelf, or againſt any ſubje& belonging to her, not fal- 
ling under the jus mariti, but cannot hurt the huſband, March 9. 1627, 
fer. The ſame doctrine holds in tutors, whoſe oaths, with regard to 
debts alleged to have been due by the minor's anceſtor, cannot affect 
the minor; but their oath in relation to acts of adminiſtration done 
by themſelves as tutors, muſt, from the nature of the thing, prove 
againſt the minor, that theſe acts were truly done or performed, Dec. 12. 
1601, Hepburn, | 

11. An oath, upon reference of the party, is ſometimes qualified — 
by ſpecial limitations expreſſed in the oath, which reſtrict the import E Hiaße and 
of it. It is of great conſequence to know, in what caſes oaths thus intrinſic qua- 
qualified ought to be taken in their full extent as they ſtand, and in Mies. 5 
what caſes one part of them ſhould be ſo ſeparated from the reſt, ſo in. landes 
as the party referring ſhall not be obliged to admit them with all their 
qualities. Where the quality cannot be ſeparated from the otlier parts 
of the oath, it is called intrinſic; when it may and ought to be ſepa- 
rated, the quality is extrinſic T7. All qualities muſt neceſſarily be in- 
trinſic, which, as Dirleton expreſſes it, are inherent to the matter in 
diſpute, or to the point to be proved. Thus, if a promiſe to pay a 


determinate ſum be referred to the defender's oath, and he depoſe 
that 


See Kamer, Rem. Dec. 70. where a contrary deciſion ſeems to have been given. See 
likewiſe Kill. 441. Pringle ; 444. Blair; and 446. Sinclair, 
+ See Kames Elucidations, art. 25. Qualified oath. 
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Boos IV. that the promiſe was made under a condition not yet performed, the 


In the oath 
of the pur- 
ſucr, 


oath is to be received with the quality adjected to it; becauſe the con- 
dition under which the payment was promiſed, was pars negotii, and 
ſo not to be disjoined from the promiſe itſelf. This rule nearly coin- 
cides with another, that where the quality adjected to the oath relatez 
preciſely to the point which 1s truly referred to oath, it ought to be 
accounted intrinlic : and no facts contained in a libel are in dubio un. 
deritood to be referred by the purſuer, but ſuch as he himſelf is bound 
to bring evidence of, in order to prevail in his ſuit; for no man is 
preſumed to refer a fact to the defender, the proof of which lies, by 
the nature of the action, not on himſelf, but on the defender. An 
inſtance or two may ſerve to illuſtrate this. A ſhopkeeper, who ſues 
for payment of an account within the three years of preſcription, 
muſt indeed prove the furniſhing ; but it is the defender, and not he, 
who muſt bring evidence that the debt is already ſatisfied. If there- 
fore the defender ſhould, on a reference to his oath, acknowledge that 
the goods were furnithed, but ſhould adject a quality, that he had 
alſo made payment, ſuch quality is extrinſic; becauſe it was the fur- 
niſhing only, and not the payment, which was referred to oath : if, 
on the contrary, the ſhopkeeper ſhould bring his proceſs after the ex- 
piration of the three years, he muſt prove, either by the writing or 
oath of the defender, not only that the goods were furniſhed, but that 
the price is ſtill due; conſequently, though the defender, to whom 
the debt is referred, ſhould acknowledge the receipt of the goods, yet 
if he depoſe at the ſame time that he paid the price, the quality con- 
tained in the laſt part of his oath, relating to the payment, muſt be 
deemed intrinſic, ſince not only the conſtitution, but the ſubſiſtence, 
of the debr, is underſtoucl to be referred to oath, Fount. Dec. 22. 1702, 
Nicolſin ; July 6. 1711, Clerk, But in the caſe of a holograph bond, 
the granter who is ſued upon it, after elapling of the vicennial pre- 
ſcriptions, falls to be condemned in payment of the debt, if, on a re- 
ference to his oath, he ſhall acknowledge that the debt is genuine, 
though he adject a quality, that he had made payment of the ſum 
contained in it; becauſe the bond continues to be a good ground of 
debt, even after the twenty years, if it be acknowledged by the 
granter that he ſubſcribed it, 1669, c. 9g. ; and for that reaſon, it is 
barely the verity of the granter's ſubſcription, and not payment made 
by him, which is the point in the libel underſtood to be referred to 
his oath. Where the quality which is adjected to the oath of a de- 
fender does not import an extinction of the debt, but reſolves barely 
into a counter claim or mutua pelitio againſt the defender, it is conſi- 
dered as extrinſic : if, for inſtance, he ſhould ſwear, that the debt 
libelled was indeed juſt, but that he delivered goods or diſburſed mo- 
ney on the purſuer's account to the full amount of it *: for every 
one who lays his plea upon a counter claim, muſt bring legal evi— 
dence to ſupport it other than his own oath, to which therefore it is 
not in dubio preſumed that the purſuer hath referred it, Dec. 23. 1707, 
Brown. Nay, though ſuch counter claim were a ſufficient ground 
of compenſation, which by the Roman law is accounted an extinction 
of the debt, the quality has been by our practice adjudged to be ex- 
trinſic, Dec. 9. 1664, Learmont ; becauſe compenſation does not ope- 
rate iþ/o jure by the law of Scotland f. 
2. Theſe obſervations may be applied with equal force, where the 
defender refers any point to the purſuer's oath, Thus, where the de- 
| | fence 
* See this illuſtrated, Maclaur. Ob. p. 155. . 5 
+. Sec New Coll. iii. 21. 
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fence of payzaent is referred to the oath of the creditor ; if the credi- 
tor acknowledge the receipt of a ſum from his debtor, but adjeR a 
quality, that it was in purſuance of a ſeparate bargain, and not in 
payment of the debt ſued upon, that quality, being a direct denial 
of the payment, which was the point referred to oath, cannot be ſe- 
parated from the other part of the oath acknowledging the receipt of 
money from the debtor, Nov. 27. 1705, Sinclair. But if the creditor 
ſhould admit in his oath, that he received a ſum from the debtor in 
payment, it would not avail him, though he ſhould add, that he had 
afterwards expended that ſum on the debtor's account; for the only 
point referred to oath being the payment, every quality which can of 
its own nature be ſeparated from that point, muſt, as an extrinſic qua- 
lity, be proved aliundè by legal evidence. 

13. In the ſolution of ſuch queſtions, the nature, both of the debt 
ſued upon, and of the payment made, is to be conſidered. Where a 
debt not conſtituted by writing is referred to the oath of a defender, 
the quality of payment adjected to it is intrinſic, and fo ought to be 
deemed part of the oath ; for where no written voucher exiſts againſt 
the debtor, he need take no written voucher for the diſcharge of the 
obligation ; ſince his oath, by which alone the conſtitution of the debt 
can be proved, ought to be as effectual for proving the extinction of 
it, according to the rule, Unumguodgue eodem modo oy quo colliga= 
tur, Home, 47. Yet a defender will not get free from his obligation, 
in ſuch debts conſtituted without writing, the payment of which 
ought by their nature to be verified by written vouchers. Thus, a 
tutrix, to whoſe oath certain articles of charge againſt her were re- 
ferred, was not allowed to adject any quality in order to diſcharge 
theſe articles, the proof of which reſted entirely upon her own oath ; 
becauſe tutors ought to make no payments, except in the ſmaller ar- 
ticles of incident charges, without proper acquittances in writing, 
Newbyth, Nov. 15. 1665, Cant; Dec. 23. 1707, Brown. Where a de- 
fender acknowledges himſelf upon oath to be debtor by a written ob- 
ligation, which ſubſiſts during the courſe of the long preſcription of 
forty years, ex. gr. a bond, or a doquet ſubjoined to an account, no 
quality in his oath, affirming the debt to be extinguiſhed by payment 
or otherwiſe, is to be conſidered as intrinſic ; becauſe a debtor, when 
he pays off, or otherwiſe ſatisfies a written obligation, ought to take 
a proper diſcharge in writing from the creditor who hath received ſa- 
tisfaction, otherwiſe he muſt even rely upon his veracity, Nov. 21. 
1679, Allan ; Dec. 24. 1679, Home, A defender to whoſe oath a libel 
is referred, if he want to adject to his oath particular qualities or cir- 
cumſtances which may tend to elide any part of the libel, may pro- 
teſt for a qualified oath, i. e. that the qualities adjected by him may 
be held as part of his oath ; but he mult in ſuch caſe declare in court, 
when the diet is aſſigned for his depoſing, the ſpecial facts which he 
intends to adject, that the court may, if they be judged relevant, in- 
ſert them in the act for proving ; for the particular circumſtances on 
which the defender is to ſwear, ought to be ſpecially mentioned in 
the act of court, which is the warrant for taking his oath ; ſee Act 
of ſederunt, Dec. 7. 1613, preſerved by Spottiſwood in his Practice, 
5. 244. 

14. Oaths of verity, as they have been now explained, are oaths 
referred voluntarily by one party in a ſuit to his adverſary ; which 
therefore are finally deciſive of the cauſe. But oaths of verity are 
{ometimes put by the judge ex officio, without reference by either par- 
ty to the other; which, becauſe they are neceſſary, and not ground. 
Vol. II. 2 30 ed 
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Book IV. ed on any implied contract between the litigants, are got final; ſo 
that ſentences proceeding on them may be declared void upon proper 
vouchers afterwards recovered; or the cauſe may be brought from 
the inferior court to the ſeſſion, on this ground, That the judge 
ought not to have ordained the party to ſwear. Such oaths are com- 
monly put by the court, where there is a /emiplena probatio, to ſupply 
an imperfect or defective evidence by the parties own oaths, and are 
therefore ſtyled oaths in ſupplement ; ex. gr. in the caſe of furniſhings 
made by thopkeepers, c. where the quantities furniſhed or the 

rices of them, are not proved by two concurring teſtimonies ; or in 
the caſe of diſburſements by a factor or ſteward on account of his 
conſtituent, the nature of which does not well admit of legal evi- 
dence; for the articles, if they appear proper to the management, 
will be ſuſtained, on the ſteward's depoſing that they were truly diſ- 
burſed by him: but where the imperfect evidence laid before the 
judge does not, in his apprehenſion, amount even to a ſemiplena pro- 
batic, the party's oath in fupplement ought not to be put, Fount, 
Dec. 28. 1695, Thomſmm, Where one who makes oath as to a debt or 
payment, either upon a reference by his adverſary, or by order of 
the judge, depoſes non memini, ſuch oath has, in the common caſe, 
the effect of an abſolvitory ſentence in favour of him who hath ſworn, 
as the oath is no evidence of the point referred; but fince, at the 
ſame time, it does not import a denial of it, he who made the refer- 
ence is allowed to ſupport his plea by other methods of proof, Such 
negative oath, when it 1s emitted upon a recent fact, of which the 
fwearer cannot, from the circumſtances of the caſe, be preſumed ig- 
norant, is confidered as a concealing or diſſembling of the truth; for 
which reaſon, he who ſwears is juſtly held as confeited, or pro con- 
, in the fame manner as if he had refuted to depoſe, Feb. 6. 1675, 
Irvine; Hlerc, 738. 

Re-examina- 15. Where an oath, either of verity or in ſupplement, is made in 

* 3 general or doubtful terms, particular interrogatories may be put to 
the deponent, upon a re- examination, for farther clearing the point; 


in general 

terms. but he cannot be examined on any ſpecial fact which may involve 
him in perjury, Dirl. 453, Where the oath is clear and particular, 
a Te-examination is not to be admitted on any pretence ; otherwiſe an 
oath, in place of being the end, might be more properly called the 
beginning of ſtrife. 

Oath of ca- 16. To prevent calumnious ſuits and falſe allegations, oaths of ca- 

_ lamny have been authoriſed, as far back as 1429, c. 125. which or- 


dains both partics to ſwear, either by themſclyes or their counſel, at 
the beginning of every cauſe, that the facts ſet forth by them in the 
libel or defences are juſt and true. This oath de calumnia was, in 
practice, never put to any party, unleſs where the adverſe party de- 
mandet it; and it has always had the effect to bar the ſwearer from 
inſiſting in thoſe parts of his libel which he himſelf has acknowledged 
upon oath to be falſe or groundleſs. But as it is an oath, not of ve- 
rity, but barely of credulity or opinion, the party who puts it to his 
adverſary is not underſtood to refer the allegation finally to his oath, 
or to renounce all other probation, but may nevertheleſs uſe what 
collateral evidence he can bring by writing or witneſles, and may, 
after all, refer the point to his adverſary's oath of verity, &. b. 4. 
t. 44. $20. Upon this ground, no party is bound to make oath de 
calumnia upon recent facts done by himſelf, A of ſederunt, Fan. 13. 
1692 ; ſeeing ſuch oath would reſolve into an oath of verity, which, 


by the nature of an oath upon reference, excludes all other proof. 
| By 
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to a purſuer, immediately before ſentence, though the points of the 
libel had been fully proved, Jan. 13. 1625, Lo. Duffus ; Fon. 26. 1628, 
L. Drum; for it was deemed contrary to equity that the purſuer 
ſhould recover a decree upon any claim which he himſelf believed to 
be groundleſs: but now ſuch oaths, when they are put after leading 
the proof, are uſed merely to ſupply the want of legal evidence, and 
therefore are confined to the caſe where the proof is not full, Fount. 
Dec. 22. 1699, Graham, Oaths of calumny have no place againſt a 
urſuer in an action of reduction-improbarion, before the writings cal- 
Jed for are exhibited ; for the purſuer's allegation in the libel, that 
theſe deeds are falſe, proceeds barely on a fidiio juris, which was in- 
troduced the more effectually to force the production of the deeds 
challenged : fo that the purſuer, though he do not truly believe that 
the deeds are falſe, may have good reaſon to bring that action, 
Dalr. 159. Such oaths have not been much in uſe ſince the act of 
ſederunt, Feb. 1. 1715, $ 6.; by which any party, againſt whom a 
matter of fact ſhall be pleaded, may be compelled, without making 
oath, to confeſs or deny it: and if it ſhall appear that he has denied ir 
falſely, he is ſubjected to all the expence to which the other party has 
been put through his calumnious denial. 
17, Where a party is cited to depoſe in a cauſe, whether upon re- 


Certification 
of holding pre 


ference by his adverſary, or ex officio judicis, a certification is either confeſs. 


expreſſed or implied, that in default of his appearance on the day pre- 
fixed, he ſhall be held pro confefſo, as if he had acknowledged the fact 
upon oath ; which ariſes from this reaſonable preſumption, that he 
declines to appear, from a conſciouſneſs that the fact is againſt him: 
but in order to ſubject a party to this penal certification, he muſt 
have been either cited perſonally by a meſlenger to appear, or apud 
afla, i. e. the day of appearance muſt have been notified to him by 
the judge when he was preſent in court. If the party be forth of the 

kingdom, or have no fixed or known reſidence, an edictal citation at 

the market-croſs of Edinburgh, and pier and ſhore of Leith, is ſufſi- 

cient. The effect, however, of being held pro confefſo, is not in eve- 

ry caſe ſo ſtrong as if the party had expreſsly acknowledged what was” 
referred to his oath ; for he will be reſtored againſt the certification, 

upon his ſhewing good cauſe why he did not appear, either by prov- 

ing the execution falſe, or by giving evidence of his fickneſs, or o- 

ther reaſonable ground of excuſe: and ſlighter excuſes are admitted, 
where the party offers de recenti to purge his contumacy, provided he 
refund to his adverſary the expence he has brought on him by not ap- 
pearing on the day to which he was cited. But no perſon can be re- 
ſtored ex intervallo, except on the moſt pregnant grounds; becaule the 
adverſe party might thereby loſe the benefit of other evidence, by 
which he could have proved his allegation, ex. gr. by witneſſes dying 
in the mean time, or leaving the country. Where one is reſtored ex 
juſtitia, becauſe, for inſtance, the citation given him laboured under 
ſome nullity, the effect of his being held as confeſſed is quite taken 
off; but if he be reſtored ex gratia, and die before his making oath, 
the preſumptive confeſſion will militate againſt his heir, Harc. 741. 


18, From the general rule ſet forth, 8. That no right can be prov- Oath in Item. 


ed by the oath of him who pleads it, an exception is univerſally ad- 
mitted in the caſe of an oath in litem, which is an oath deferred by 
the judge to a purſuer, for aſcertaining either the quantity or the va- 
lue of goods that have been taken from him by the defender, with- 
out the order of law, or for fixing the extent of his damages. The 


oath, 
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oath, as it is the bare affirmation of a party in his own behalf, is not 
received, except where there is clear evidence that the defender hath 
been engaged in ſome illegal act, ex. gr, in a ſpuilzie, or in an un— 
warrantable intermeddling with the purſuer's goods, or where the 
public police has made the effect given to that oath neceſſary, as in 
the caſe of the edit, Noute, caupones, flabulgri : and it hath been in- 
troduced, both per modum pænæ to the delinquent, and from the ne- 
ceſſity of the caſe; becauſe the amount of the purſuer's damage does 
not admit of full evidence in any other way; ſo that if it were not 
for this expedient, atrocious wrongs might be frequently perpetrated, 
without any, or at leaſt without an adequate redreſs. Becauſe an 
oath in litem, as to the quantities, is in effect an oath of verity, it iz 
not received as evidence, where a concurring teſtimony of witneſſes 
is brought in proof of them; ſee Fount. Jan. 16. 1697, Fea; and up- 
on this ground, when the oath was found competent for want of ſuch 
concurring teſtimony, the court ſimply deferred the quantities to the 
purſuer's oath, and made it the rule of the decree condemning the 
defender, without aſſuming any diſcretionary power of taxing or di- 
miniſhing theſe quantities by any modification, Harc. 740. 744. But 
the oath being, as to. the quality and price of the goods, no better 
than an oath of credulity or opinion, has been always ſubject to the 
modification of the ſeſſion, Colvil, Feb, 1581, Balfour; Harc., 740.: 
and to prevent the undue advantages frequently taken in that kind of 
evidence, by the purſuer ſetting an exorbitant value on his own goods, 
or ſwelling his damage too high, he is, by the more modern prac- 
tice, ordained, before making oath as to the quantities, to exhibit a 
ſpecial condeſcendence, or particular, of the prices of his goods, and 
his damage, with the grounds on which it proceeds. This is taxed 
by, the court, Now. 19. 1737, Man, obſerved in Dif. ii. p. i.; and 
then the oath in lilem is admitted, not exceeding, that previous modi- 
19. It does not appear that the teſtimony of witneſſes was rejected 
by the, Romans in any caſe, unleſs when it was uſed to. over-rule the 
authority of written deeds or inſtruments, J. 1. C. De teftib. By our 
law alſo, in thoſe ages when the art of writing was in a great mea- 
ſure confined to the clergy, and when an univerſal ſimplicity of man- 
ners prevailed, proof by witneſſes was admitted in almoſt every caſe, 
It has been already obſerved, that the poſſeſſion taken upon, heritable 
rights themſelves depended at firſt on the teſtimony of the pares turie ; 
and all moveable debts and contracts might have been proved by wit- 
neſſes, even the borrowing of money and fidejuſſory obligations, 
Reg. Maj. I. 3.c. 1. 6. 22. 23. : but after writing became à more ge- 
neral accompliſhment, the lubricity, and uncertain faith of 'teſtimo- 
nies, made it neceſſary to bring the doctrine of parole evidence with- 
in narrower limits. This point ſhall be ſhortly conſidered, as it con- 
cerns, /irft, the conſtitution of rights or of debts; and, 2dly, their ex- 
tinction. t 3 1 
20. All contracts and bargains relating to moveable ſubjects, which 
have known preſtations naturally ariſing from them, are by our law 
capable of a proof by witneſſes to the higheſt extent; which has been 
introduced for the more free 1 8 of trade. Under this head are 


compriſed contracts of ſale, barter, loan, location, Oc. Jan. 27. 1665, 


Scot. But the teſtimony of witneſſes is rejected in all bargains where 
writing is either eſſential. to their conſtitution, as in thoſe relating to 
land; or where it is commonly uſed, as in the borrowing of money 
cautionary obligations, or engagements of relief, .New Coll. ii. 142. : 

yet 
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t a debt conſtituted by mutuum, where it did not exceed 100. Scots, 
ras allowed to be proved by witneſſes, March 5. 16:8, Hammermen of 
Glaſgow. This mean of proof is alſo received to the amount of 1o0ol. 
in verbal and nuncupative legacies, and in ſuch verbal agreements as 
are not diſtinguiſhed by the name of any known contract, and where 
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ſomething is to be mutually given or performed by either party, June 


26. 1706, Anderſon ; a doctrine probably borrowed from an ordinance 
publiſhed by Charles IX. of France, anno 1566, which ordained all 
contracts for ſums exceeding 100 livres, to be reduced into writing ; 
but it is abſolutely rejected, let the ſum be ever ſo ſmall, in promiſes 
which are merely gratuitous, Jan. 19. 1672, Deuchar *. The reaſon 
why a ſtronger kind of evidence is required to the conſtitution of 
verbal agreements, which cannot be proved by witneſſes, where the 
ſam exceeds 100l. Scots, than to that of contracts, ſeems to be this: 
in contracts which lay mutual obligations on both parties, naturally 
flowing from the contracts themſelves, their meaning can hardly be 
miſapprehended by witneſſes ; whereas in verbal agreements, in which 
the articles to be fulfilled by the parties do not neceſſarily ariſe from 
the nature of any known contract, but depend entirely on the import 
of the words uttered by the parties, inattentive hearers may, either by 
miſplacing what was ſpoken, or by miſtaking its true meaning, be 


apt to change the obligation into ſomething quite different from hat 


the debtor intended. Where writing is required as a ſolemnity, as in 
notorial inſtruments, and executions by meſſengers, the defect cannot 
be ſupplied by witneſſes, more than by the oath of the party; vid. 
fapr. Fg. ; becauſe without theſe written inſtruments, the rights, of 
which they are the ſolemnities, are null. | | 
21. In the extinguiſhing of rights or obligations, we obſerve the 
rule of the Roman law, That the effect of writing cannot be taken off 
by the teſtimony of witneſſes ; and therefore our general rule is, that 
where a debt is conſtituted by writing, no payment, either of the 
whole or of part of it, can be proved by witneſſes, July 15. 1624, Ni/bet ; 
July 1. 1626, Hay. This rule, however, ſuffers the following limita- 
tions: %%%, Where the written obligation binds the party to the pre- 
ciſe performance of ſpecial facts, the facts performed in conſequence 
of that obligation, ex. gr. the delivery of corns, or other mercantile 
commodities by the debtor, have been frequently adjudged capable 
of a proof by witneſſes, Now. 25. 1624, Biſſet; Jan. 7. 1662, E. Lau- 
derdale z though one might reaſonably conclude, that a debtor, where 
he is bound by writing, ought to take care to get the diſcharge of 
his obligation alſo vouched by writing. 2dly, Witneſſes are received 
in evidence of ſuch facts as hardly admit of a proof by writing, eſpe- 
cially where they import violence or wrong, though ſuch proof ſhould 
have the effect to extinguiſh a written obligation. Thus, a bond may 
be declared null ex dolo, upon parole evidence; and thus a proof, by 
the teſtimony of witneſſes, was admitted to ſet aſide a bill, even a- 
gainſt an onerous indorſee, with regard to facts which were not in 
their nature capable of a proof by writing, New Coll. ii. 73. Zaly, 
Payment of a debt, though conſtituted by writing, whether in grain, 
or even in money, if it be made, not by the debtor himſelf, but by 
another, may be proved by witneſſes to the higheſt extent, ex. gr. the 
rents received from tenants by a creditor out of his debtor's eſtate ; 
for as the debtor himſelf had it not in his power to take written 
vouchers of the payments made by his tenants, it were hard to make 
Vol. II. Es him 


With regard” 


to the extinc- 


tion of rights. 


* See on this ſubject, Font. Nev. 27. 1708 ; Stair, b. 1. l. 10. 54. Bank, J. 1. f. 11. f. 
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him ſuffer for the tenants neglecting to do it; and fach payments are 
acri as to the debtor, which he cannot poſſibly prove but by wit. 
neſſes, Feb. 4. 1671, Wiſhart; Fan. 25, 1711, Baillie. As for debts 
conſtituted without writing, the payment of the whole debt, if it be 
within 1ool., or if it ſhould amount to more, any partial payment 
within that ſum may be proved by witneſſes, Jan. 7. 1662, E. Lau- 
derdate ; ſee more upon this head, /upr. b. 3. f. 4. 97. 4 
22. The next inquiry proper to this title, concerns the queſtion, 
Who ought or ougut not to be admitted to bear teſtimony ? There 
is a full enumeration in Stat. 2. Rob, I. c. 34. of ſuch as were then in- 
capable of being admitted as witneſſes; but our later practice has 
varied from the old in many articles. Objections againſt the hability 
of witneſſes ariſe either, fir//, from their ſtate, with reſpect either to 
age or ſex; or, 2dly, from their moral character; or, 3aly, from ſuch 
connection between the witneſs and the party as may create partial 
affection, or undue influence, As to the it. The teſtimony of pu- 
pils is rejected, becauſe they are preſumed ignorant of the nature, and 
incapable of the impreſſions of an oath : but a minor pubes may be re- 
ceived as a witneſs, in relation to occurrences which happened during 
his pupilage, if he was, at the time of ſuch occurrences, of an age 
ſufficiently capable of diſtinguiſhing facts. Women are admitted to 
bear teſtimony in criminal trials, Pr. Falc. 74.; in clandeſtine mar- 
riages, July 31. 1732, Barber; in facts happening during childbed, 
Fount. Dec. 7. 1686, zʒ in the maltreatment of wives by 
their huſbands, and other facts of a domeſtic nature, Fount. June 15. 
1698, Duc h. of Gordon; Fount. Nov. 23. 1698, Flacher; Fount. Dec. 17. 
1709, Neilſon: but not in bargains proveable by witneſſes, July 21. 
1675, Willie“; nor in ſettling of marches, Feb. 1730, Dunbar, collected 


in Di#. ii. Pp. 529.; nor in actions for voiding deeds ex capite led, 


2d, Incapaci- 
ty from mo- 


ral character. 


Jan. 13. 1736, Wiſeman, collected ibid.; nor in queſtions relating to 
the onerous cauſe of deeds, June 18. 1706, Birrel. It is abſurd to 
affirm, that the law hath rejected the teſtimony of women, in theſe 
laſt inſtances, from any ſuppoſed incapacity of judging righily con- 
cerning them; fince it allows them to be named tutrixes, and even 
fole tutrixes; an office which requires a much greater degree of judge- 
ment, than underſtanding the import of the moſt intricate of the a- 
bove particulars. It would therefore be more agreeable to the charac- 
ter juſtly due to the ſofter ſex, in point of capacity, to ſay, not that 
women are debarred, but that they are excuſed from bearing teſtimo- 
ny in courts of law, except where there is a penury of witneſſes, in 
which cafe their giving evidence is neceſſary . 

23. On the ſcore of immorality or a bad character, the teſtimony of 
infamous perſons is rejected, i. e. of thoſe who have been either con- 
victed of crimes which by the law infer infamy, or who have been 
declared infamous by a ſentence of the ſeſſion of juſticiary, Jan. 31. 
1671, L. Milton, Thoſe are alſo improper witneſſes, who have been 
convicted of any groſs crime which may infer a diſregard to an oath, 
ex. gr. a known habitual har, a ſcoffer at religion, one guilty of falſe- 
hood or oppreſſion, or who has accepted of bribes, or concealed the 


offer of them, or who has prevaricated or depoſed inconſiſtently, St. 


5. 4. f. 43. 57. But other crimes which are more conſiſtent with the 
reverence of an oath, though they infer infama facti, i. e. infamy in 
the opinion of the virtuous part of mankind, are no ſufficient ground 
for rejecting the teſtimony of the perſons convicted of be. 

8 * ü 24 As 


See Kilk. p. 897. 6 | | 
+ By our moſt recent practice, the tefttmony of women is admitted in every caſe. 
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23. As for the third claſs of objections, 2 affection and un- Tir. II. 


due influence, perſons are rejected as witneſſes in the cauſes of certain 
near relations. Mackenzie, 5 8. h. . conſiders all thoſe who are with- 
in the degrees of conſanguinity or affinity forbidden in marriage, to 
fall under this objection; and Stair, 6. 4. f. 43. F 7. extends it ſtill far- 


may be had. It would appear from the analogy of our law, however, 
that all ſuch relations as may lawfully ſit in judgement in one an- 
other's cauſe, by 1681, c. 13. may be alſo received as witneſſes for 
them ; for that conneQion which is preſumed to give a wrong bias 


to a perſon acting as a judge, may be ſuppoſed to have the ſame effect 


upon him when appearing as a witneſs, Ar to this, no rela- 
tions are deemed conjunct perſons in the ſenſe of the act 1621, but 
thoſe who may be declined or excepted to as judges, Feb. 8. 1712, Lo. 
Elibank. The later deciſions too, in ſo far as they relate to the habili- 
ty of witneſſes, favour this opinion. Thus the teſtimony of uncles- 
in-law is admitted, Br. MS, Nov. 30. 1716, Moncrief; but that of bro- 
thers-in-law rejected, Jan. 15. 1679, Brown. Though one cannot be 
produced in behalf of his near kinſman, he may againſt him, Nov. 24. 
1709, Monteith ; in which caſe the kinſman againſt whom he is 
brought, though he could not have produced him himſelf, may, du- 
ring the examination, croſs-queſtion him, that he may come at the 
truth the more effectually. Wives and children cannot be compelled 
to give teſtimony againſt their huſbands and parents, ob reverentiam 
perſonarum, et metum perjurii, Fount. July 23. 1700, Erſkine ; Fount: eod. 
die, Drummond. Children, however, have been admitted as witneſſes, 
in an action brought by the mother againſt her huſband for a ſepa- 
rate maintenance, on the account of his harſh treatment of her, there 
having been no ſervants at the time in the family by whom the fact 
might have been proved, Falc. i. 249, A witneſs is rejected upon his 
propinquity of blood to him who produces him, though he ſtand in 
as near a relation to the adverſe party who makes the objection, 
New Coll. i. 48.; inſomuch that his teſtimony is not received, even 
cum nota, New Call. ii. 31. It is a common opinion, that the teſtimony 
of a baſtard who 1s related to a party by the father's fide, ought to be 
received in behalf of that party, though the father ſhould have ac- 
knowledged him for his ſon ; becauſe a baſtard hath in the judge - 
ment of law no father, and conſequently no kinſman by the father. 
But though that Vio juris holds, when the queſtion relates to the civil 
rights of lawful children; yet it is obſerved, that natural affection o- 
perates frequently with as great force upon baſtards, as on lawful 
children; and it is the bias or partiality produced by natural affection 
which alone diſqualifies near relations tor being judges in the cauſes 
of each other. The deciſions, however, on this point, none of which 
are of a late date, differ. Baſtards were admitted to bear teſtimony, 
Hadd. Nov. 22. 1622, Grant; Nov. 6. 1624, L. Bonington ; but they 
were rejected, Hidd. Nov. 6. 1610, L. Leyes ; Hadd. Dec. 1610, All- 


man, 


34, Incapaci- 
ty from par- 
tial affection, 
and undue in- 


fluence. 
ther againſt couſins-german, at leaſt where other unſuſpected witneſſes uence 


25. Tutors and curators are, from a like ſuſpicion of partial favour, Extenſion of 
accounted improper witneſſes for their minors; and advocates and a* this objections 


gents for their chents, in the cauſes in which they are employed, but 


not in other rauſes. Tutors, however, may bear teſtimony againſt - 


their pupils or minors ; and advocates and agents againſt their clients, 
Theſe laſt cannot indeed be compelled to diſcover upon oath ſuch ſe- 
crets of their client's cauſe, as they may have learned from himſelf ; 
but in the caſe of an exhibition of writings, an advocate or agent _ 

| | £ 


An Inſtitute of ea of Scortany: 


Boot IV. be compelled to ſwear to the contents of a deed, though 8 


In occult 
facts, ubi eft 
penuria; cer- 
tain witneſles 
may be ad- 
mitted cum 
nota. 


Theſe inca- 
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have been ſhewed to him by his own client, Dec. 21. 1675, Cred. of 
Wamphray. If one cannot be witneſs in a cauſe where his near kin(- 
man is to gain or loſe by the deciſion, far leſs can his teſtimony be 
received, where his own pecuniary intereſt is concerned; yet bur— 
geſſes may be admitted in queſtions concerning the revenue of the 
community; for thele are the rights, not of the individual burgeſ- 
ſes, but of the corporation as ſuch, June 13. 1672, Bor. of Inverneſs : 
but where the private burgeſſes have any pecuniary intereſt at ſtake, 
their teſtimony is rejected; fee Fount, Fan. 17. 1679, Lo. Hatton. The 


teſtimony of menial or domeſtic ſervants is rejected, on account of 


their maſters influence over them, which tends to cramp or reſtrain 
that freedom that witneſſes ought to be poſſeſſed of at making oath; 
but maſters may bear teſtimony in behalf of their ſervants. Tenants 
who had no written tacks, and ſo might be removed at the will of 
the landlord on the elapſing of every year, were, by our former prac- 
tice, conlidered as inhabile witneſſes for their landlord, on account 
of their dependence on him, and his influence over them: but as 
little of that influence now remains, it was eſtablilhed as a rule, upon 
the occaſion of a queſtion between Colonel Erſkine and Blackader, 
Jun. 15. 1735, That no ſuch objection thould be ſuſtained for the 
future, againſt the teſtimony even of ſuch tenants as poſletled by ver- 
bal tack, Artificers, and labourers hired by the day or week, are 
deemed competent witnefles for the perſon who employs them, Fount. 
Feb. 2b. 1685, Erſkine. 

26. In occult or more private facts, where there muſt in moſt caſes 
be a penury of unexceptionable witneſſes, ſome of the diſqualifications 
above mentioned are overlooked, Thus, domeſtic ſervants are re- 
ceived as witneſſes in tranſactions that are managed within doors, 
Dec. 31. 1708, Smith ; New Coll. ii. 70.: and even brothers and fiſters 
may be produced in clandeſtine marriages, where frequently no- other 
witneſs is called to atteſt them, July 31. 1732, Barber; Home, 107, 
Such witneſſes are ſaid to be admitted cum nota; and their teſtimony, 
thopgh it be not totally rejected, is not ſo credible as that of. other 
withelles, but is to have ſuch a degree of weight given to it, as the 
judge ſhall think it deſerves. And indeed there are ſome witneſles, 


who, though they be liable to no legal exception, may be more ſuſ- 
| pected than others, ex. gr. near coulins, intimate acquaintance, te- 


nants, and even vaſſals, where the ſuperior is a perſon of power or 
intereſt ; ſo that there is in molt caſes place for the rule, 7 Himonia 
ponderanda ſunt, non numeranda, 55 
27. None of the objections derived from partial favour, undue in- 
fluence, or the witneſſes immoral character, can be moved againſt 
inſtrumentary witneſſes, 1. e. witneſſes who atteſt the ſubſcription of 
parties; for theſe are called for that purpoſe, by the joint conſent of 
both parties, which bars all challenge: but neither pupils, Dec. 12. 
1738, Davidſon, nor women, can be inſtrumentary witneſſes; nor cre- 
ditors nor executors, where the teſtament or bond atteſted is granted 


in their own favour, Hope, Teſtament, July 1. 1013, La. Innerleith ; 


Nov. 21. 1627, Robertſon. As parties, when they concur in calling the 
inſtrumentary witneſſes, have no other view but to get their own ſub- 
ſcription atteſted, and of conſequence the genuineneſs ot the deed ſup- 
ported, they may therefore object to the hability of thoſe witneſles 
upon any ſufficient ground, if they ſhould be afterwards produced for 
the proof of extrinſic facts that may be pleaded for ſetting the deed 

aſide, 


NY 


— — — — 


Of Probation. 


aſide, ex. gr. for proving the ſtate of the granter's health when he 


k 


ſigned. the deed, June 19. 1713, Cred. of Orbiſton. | 
28. All witneſſes muſt, before they make oath, be purged of partial 
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counſel ; that is, they muſt depoſe that they can neither loſe nor gain partial coun- 


by the event of the ſuit, nor have given advice how to conduct it; 


11 


that they have not been taught how to ſwear; that they have got no Lale tft 
Montt. 


bribe, nor promiſe of bribe or good deed, from any of the parties; 
and that they bear no enmity or ill-will to either of them. Theſe 
particulars, becauſe they are put to the witneſs previous to his making 
oath, are ſtyled, Initialia tęſtimonii. If a party bring preſent evidence 
of a witneſs's partial counſel, in any of the above points, the exami- 
nation cannot proceed, though the witneſs ſhould offer to purge him- 
ſelf by oath; but bare expreſſions of ill-will, where the enmity hath 
not been puſhed forth into action, is not ſufficient to ſtop the exami- 
nation. The character of a witneſs cannot be juſtly impeached, though 
he own he had been prompted how to ſwear, unleſs he has alſo under- 
taken to ſwear as he had been prompted ; yet the teſtimony of ſuch 
witneſs is rejected, in odium of the party who bad thus attempted to 
corrupt him, Jar, 31. 1671, I. Milton. The objeQtion which is con- 
ſidered by ſome writers as one of the initialia teftimonii, that the wit- 
neſs has told what he is to depoſe, is ſeldom ſuſtained ; for one of the 
moſt entire character may, without any reproach, acquaint his friend, 
either before or after his citation, what facts are conſiſtent with 
his knowledge, Go. Nov. g. 1669, La. Towie ; Feunt. Feb. 13. 1679, 
*, conf" cited in Dict. ii. p. 526. And indeed it is 
often neceſſary for a party to enquire at third perſons what they know 
of the matter in diſpute, that they may be the better directed whom 
to produce as witneſſes. 5 
29. Where one offers a relevant objection againſt a witneſs, of 
which he cannot bring inſtant proof, it can be no bar to his examina- 
tion; but in ſuch caſe, the party objecting may, immediately before 
the party makes oath, proteſt for a reprobator, i. e. proteſt that he 
may he allowed afterwards to bring evidence of the witneſs's enmity 
to him, or of his partial counſel in ſome other article. Actions or 
reprohator were admitted by our former practice, though no ſuch 
previous proteſtation had been entered, ſo long as ſentence was not 
pronounced in the principal cauſe in which the witneſs had depoſed : 
but in the caſe of the intermediate death of other witneſſes who could 
have ſworn to the ſame facts, that action was not admitted without 
ſuch previous proteſtation, even where the principal cauſe was till 
pendent, Fourt. July 13. 1700, Gaodin; for there the producer of the 
witaeſs, who ſaw no objection offered againſt his teſtimony, had rea- 
ſon to reſt upon his evidence; whereas, if proteſtation had been enter- 
ed hy the adverſe party, he might have brought others then alive in 


Action of re- 
probator. 


ſupport of his allegation, Feb. 6. 1679, Irvine. But by the preſent 


practice, which is not ſo favourable to actions of reprobator, they are 
received in no caſe where they have not been previouſly proteſted for, 
even though he who produced the: witneſs cannot ſhew that he has 
ſuffered any prejudice by the intermediate death of others, Home, 46. ; 
from a preſumption, that the party who infiſts for the reprobator, if 
he truly had a ſufficient objection againſt the witneſs, would have en- 
tered the uſual proteſtation before his making oath. When proteſta-- 
tion is properly made, the action of reprobator is competent, even at- 
ter ſentence pronounced in the principal cauſe, June 26. 1623, Cochran ; 
and in ſuch caſe, that action may be properly included under reſciſ- 
ſory actions; becauſe the plain intention of it is, to ſer aſide a decree 
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Proof allow- 
ed either by 


way of act, 


or incident 


diligence. 


ciſion in the principal cauſe is put off till the reprobator be diſcuſſed. 
Where the principal cauſe is determined before diſcuſſing the repro- 
bator, the party inſiſting muſt conſign a ſum, at the diſcretion of the 
judge, which he forfeits, if he fail to make good his ground of re. 
probator, Dec. 3. 1635, Robertſon. This action muſt have the con- 
courle of the King's Advocate, becauſe the libel concludes, that the 
witneſs is guilty of perjury ; and for this reaſon, the witneſs who is 
excepted to as inhabile, muſt be made a party to the ſuit, Nov. 9. 1679, 
Paterſon. The ground of reprobator may be proved, not only by the 
oath of the party who produced the witneſs, to which mean of proof 
ſome of our ancient writers have confined it, but allo by the teſtimo- 
ny of witneſles, provided theſe witneſſes be omni exceptione majores, 
July 14. 1671, and Feb. 20. 1672, L. Milton. 

30. The 1nterlocutory ſentence or warrant of the judge, by which 
parties are authoriſed to bring their evidence, is either by way of act, 
or of incident diligence. In either caſe, where a witneſs does not ap- 
pear on the day fixed by the warrant of citation, a ſecond warrant is 
granted, called letters of /econd diligence, which is of the nature of a 
caption, and contains a command to the meſſenger, whoſe name is 
filled up in the warrant, to apprehend him, and bring him before the 
court. If the witneſs anſwers on the firſt warrant, he is entitled to 
his expence from the party who cites him, which 1s aſcertained at a 


certain rate per diem, as he travels on horſeback, or walks a-foot ; but 


if the party 1s put to the trouble of obtaining a ſecond diligence, the 
witneſs muſt bear his own charges *, 


on doe 31. By the ancient uſage, parties were neither allowed to be preſent 


mination of 
witnelles, 


at taking the proof, or at the court's taking it under conſideration ; 
nor had they acceſs to ſee the depoſitions or written teſtimonies of the 
witneſles, leſt they might be cramped in depoſing, from the apprehen- 
ſion of drawing on themſelves the reſentment of others on account of 
what they had depoſed, S/. ö. 4. J. 46.4 17. But by 1686, c. 18. the 
witneſſes are ordained to be examined in preſence of the parties, to 
whom the clerks to the proceſs are directed to communicate the de- 
poſitions. If a witneſs be unable to travel, or reſide in foreign parts, 
a commiſſion is granted by the court for taking his oath at his own 
domicil ; and in ſuch caſe, the nomination of the commiſſioners for 
examining the witneſles cited by the one party, 1s commonly given to 
his adverſary ; and failing theſe, the magiſtrate, or judge of the juriſ- 
dition where the witneſles reſide, is generally named in their place 
ſubſiaiaris. A witneſs who ſwears either before the court, or upon 
commiſſion, may, ex recenti, demand to have any miſtake rectified, 
which he apprehends he may have made at emitting his oath ; but it 
might be of dangerous example, if law allowed him to infiſt for a re- 
examination upon that pretence, Fount. Fuly 16. 1701, Irvine. If after 
an action 18 commenced, either party apprehend himſelf in danger 
of loſing the benefit of a witneſs's teſtimony, through his old age or 
fome growing infirmity, the court are in uſe to examine the witneſs 
immediately, and ordain his oath to be lodged with the clerk of pro- 
ceſs, to lie in retentis, or with the other writings which concern that 
proceſs, that it may be conſidered along with the reſt of the proof, 
when the cauſe comes to be adviſed by the court, Fount. Dec. g. 1685, 
Hamilton; Fount. Feb. 28. 1696, E. Lauderdale. 

32. Where a party, to whom a proof is granted, brings none 
within the term allowed by the warrant, an interlocutor is ä 


.* Thele rates are fixed by 4. S. Dec. 21. 1766. a 


Of Probation. | > a 


ced circumducing the term, i. e. declaring the time elapſed, without Tr. IL 
proof brought by him who had demanded it, and 3 hin — 4 
from bringing farther evidence. The word circumduce is made uſe of tion of the 
nearly in the ſame ſenſe in J. 73. f 1. 2. De judic. Where evidence is m. 
brought in proper time, if it be upon an act, the cauſe is called after Procedure” 
elapſing of the term, not before the Lord Ordinary who was original- 22 
ly judge in the cauſe, for he ceaſed to be Ordinary in the cauſe after Proof. 
pronouncing the act or warrant for proving, but before the Ordinary 
upon the acts for the time, who declares the proof concluded; and 
thereupon a ſtate of the caſe is prepared by the Ordinary on conclu- 
ded cauſes, which muſt be judged by the whole Lords; but if the 
proof be taken upon an incident diligence, which is uſually granted 
on points which do not exhauſt the main queſtion in diſpute, the re- 
levancy or ſufficiency of it may be determined by the Ordinary in the 
cauſe, who alſo, in this caſe, makes aviſandum to himſelf with the 
proof adduced, and declares it concluded. 

33. Some lawyers reckon proof by verdict, or by the ſentence of a 44 — 
jury, to be a diſtinct ſpecies of proof. But ſuch ſentence has no bet- traordinary 
ter title to that appellation, than the ſentences of any judge; for the means of 
jury, in matters triable by jury, are truly the judges of the evidence 
laid before them. The ſentences of a jury are indeed ſometimes final, 
and ſo cannot be traverſed by any court; in which caſe they get the 
name of probatio probata : but that in reality means no more, than 
that ſuch ſentences are not liable to any review; which is a character 
equally applicable to all ſentences or decrees of any court, from which 
there lies no appeal. Beſide the above-mentioned ordinary means 
of proof, Lord Stair mentions two, which he calls extraordinary, with- 
out the intervention either of writing, oath, or witneſſes. —Firf, Proof 
by a notoriety of the fact on which the libel or defence is grounded, 
St. ö. 4 t. 45. F 4- ; that is, that the fact is notoriouſly known, either 
to the whole nation, or to the neighbourhood ; and this evidence is 
not elided, though ſome few individuals ſhould be ignorant of that 
fact. The knowledge which the judge himſelf may have of the truth 
of the fact makes no proof; for he cannot be both judge and witneſs 
in the ſame cauſe, and he muſt give forth his ſentence ſecundum al- 
legata et probata; but his knowledge of the notoriety is ſufficient, un- 
leſs it be overruled by pregnant contrary evidence. Thus, it is held 
for proved, barely from notoriety, that ſuch lands lie in fuch a coun- 
ty, or are ſubject to ſuch a juriſdiction, or that a wife who ſues her 
huſband, ſtands to him in the relation libelled. —The ſecond extraordi- 
nary mean of proof mentioned by Stair, is, proof by the confeſſion of 
the party againſt whom any fact is to be proved. By act of ſederunt, 
Feb. 1. 1715, \ 6. formerly quoted, if the party, on being required 
either to confeſs or deny the fact, refuſe, and if the fact be afterwards 
proved, he ſhall be condemned in cofts. In the abſence of the party 
himſelf, the judge may put it in like manner to the party's advocate 
to confeſs or deny ; and his judicial confeſſion, either in his pleading, 
if it be minuted by the clerk, or in the informations, petitions, or an- 
ſwers in the cauſe, is ſufficient evidence that the fact is againſt his 
client, St. ö. 4. f. 45. F 5. 6. : 

34 In all enquiries into facts, that kind of proof ought to ſatisfy the Circumitas- 

judge that is adapted to the nature of the facts of which evidence is — E 

to be brought, Where facts therefore do not admit of a direct proof, procl. * 

the laws of all nations allow of a proof by circumſtances and pre- 

ſumptions, which in many caſes carries as high a degree of convic- 

tion as the diręct. Preſumptions are conſequences drawn from facts 
notorious, 
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Book IV. notorions, or already proved, which infer the certainty, or at leaſt 3 
ſtrong probability, of other facts to be proved ; and hence preſump- 
tive evidence is by Ariſtotle, and after him by Tully, called artificial ; 
becauſe it requires a 4% ifcurjus, or reaſoning, to draw the concluſion 
from the premiſes, + 

Different 35 Preſumptions are either juris et de jure, or, 24%). Juris, or, 3dly, 

8 hominit vel judicis. © The preſumption juris et de jure, takes place where 

enn law or cuſtom eſtabliſhes the truth of any point on a preſumption, ſo 

Zio juris er that its effect cannot be traverſed by any contrary evidence. Thus 

Jar. the teſtimony of a witneſs who forwardly offers to depoſe without 
being cited, 1s, from a preſumption of his partiality, rejected, let his 
character be ever ſo entire &. Thus alſo a minor, . becauſe he is pre- 
ſumed preſamptione juris et de jure, incapable of managing his own 
affairs, is deprived of the power of acting, without the confent of his 
curators, though it ſhould be offered to be proved that he is maſter 
of the greateſt prudence and diſcretion, Many fuch preſumptions , 
are eſtabliſhed by the Roman law, and many by our ſtatutes. | Gifts 
of eſcheat, taken in name of the rebel, are preſumed ſimulate and 

| fraudulent; and on that preſumption are declared null, 1592, c. 145. 

5 | Gratuitous deeds are declared null, in a queſtion with prior creditors ; 

upon'a preſumption that they are' granted to diſappoint or defraud 
them, 1621, c. 18. And all deeds of alienation oe eritable ſubjects 
granted on deathbed, may be declared null, from a a preſumption, that 

8. perſons under ſuch heavy bodily diſtreſs, cannot act with that ſirm- 

neſs ant! judgment that they ought to be polleſſed of, in granting 
deeds of ſuch importance; fee 1696, c. 4. and 1690, c. 21. 
24, Prafump- 36. Preſumptio juris, is that which is in general terms eſtablined 
#jaris. by our law or deciſions as a n nr but without founding” any. 
for tr ue, only till the contrary ſhall appear to the dle to be up- 
ported by, ſtronger evidence. Of this kind the ollowing * are in- 
ſtances: The property of moveables is preſumed from the poſſeſſion : 


of them; 15 who makes payment of a ſum on account” of intereſt, is 
preſimed to be debtor in a capital ſum correſponding to it; the en- 25 
tertaining of one who is come of full age at bed and board” is pre- N 
ſumed to be a gift, if there were no previous bargain for board” '. 
It is obvious, that many of the preſumptiones jurzs, are not prefump- | 
tions grounded on poſitive facts, but rather general rules, whic h, 
though they are in the form of words poſitive, may be caſily convert- 
ed into negative propoſitions, and derive their force entirely from the 
want of. contrary proof. Thus the rules, That every man 18 pre- 
ſumed honeſt, That immunity from ſervitude is preſumed, That life 


n. is preſumed, with many others of the ſame k kind, are, in other words, 
that guilt is not preſumed, nor ſervitude, nor, de ach: which Propoſi- - 
tions are, without the aid of any preſumption, f X pported upon this 
obvious principle, That without evidence brought of guilt, or of ſer- 
vitude, or of death, by the purſuer who grounds his plea upon any 
of theſe allegations, he defender falls. to be abſolyed. All preſump- . 
tiones juris, whether they be of this laſt kind, or proper preſumptions 
ariſing from the ſuppoſition of certain facts, may be elided, not only 
by a direct contrary proof, but by contrary pregnant preſumptions: 
for a preſumption is nothing more than a conjecture, or ſtrong pro- 
bability, inferred from what commonly happens; and all conjectures 
built upon common events muſt loſe their force, when others ariſing 
from extraordinary or uncommon occurrences, afford a fronger, de- 
* Sce Maclaur. 00% . 153. 2 
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gree of probability to the contrary, Many inſtances accordingly occur, TI r. 11. 
both in the Roman law, and in our own practice, Dec. 7. 1678, Sands A E | 


Dec. 20. 1710, Henderſon, fc. in which the preſumption 

been elided by more forcible preſumptions — 8 ng _ 

legal preſumption for life was, by a late deciſion, New Coll. ii. 268 

over-ruled, barely upon fame or common report; which itſelf is no 

_ than a preſumption that may be elided by a direct contrary evi- 
ence. | 


47. The preſumptiones hominis vel judicis, differ from the præſumpti Pre 
jurit only in this, that the preſumptiones juris are thoſe ne gr ap — Ws 
down in our ſtatutes, or eſtabliſhed by cuſtom or deciſions ; whereas” _ 


the laſt daily emerge from the various circumſtances of the ſpecial caſcs 

and on which it is the duty of a judge to lay more or leſs weight ae 
cording to the ſeveral degrees of evidence which they carry with chin. 
They have frequently the force to over-rule a preſumptio jures, eſpecially 
when it 18 of that kind which owes its whole force to the want of con- 
trary evidence. Thus a deed may be declared forged, from a concur- 
rence of circumſtances tending to invalidate it, notwithſtanding the 

reſumption of law, that all deeds are genuine. 


38. A fifto juris is ſomewhat quite different from a preſumption, Fe eric. 


Thoſe things are preſumed which are likely to be true; but a Acclis 
Juris is a ſuppoſition of law, that a thing is true, which is either cer- 
tainly not true, or at leaſt is as probably falſe as true: and it is de- 
fined by ſome doctors, An aſſumption of falſehood for truth in a poſ- 
ſible thing, that it may have the effect of truth, in ſo far as is con- 
ſiſtent with equity. Thus, in the Roman law, one was by adoption 
held for the ſon of him who adopted, though he was not his ſon: 
and becauſe there is no place for fiction but in things poſſible, no 

rſon could adopt, who was not at leaſt eighteen years older than 

im whom he adopted. One inſtance, however, occurs of a fiction 
of a thing impoſſible, which obtains both in the Roman law and ours. 
viz, that an heir is eadem perſona with his anceſtor. By the law of 
Scotland, deeds, againſt which a decree of certification is awarded in 
an aQtion of reduction- improbation, are adjudged to be falſe fione 
Juris, though the moſt convincing proof ſhould be brought, that they 
had once exiſted, and were genuine: but becauſe fictions of law muſt 
be limited, in their effects, to the purpoſes of equity for which they 
were introduced, that fiction operates only in favour- of the purſuer 
who called for the production of the deeds ; for they continue to have 
the ſame legal validity which they had formerly in all queſtions with 


third parties. 


39. Before proceeding to the next title, which treats of final ſen- The ancient 
tences or decrees, a ſhort account may be given of the method com- form ——_ 
petent by the law of Scotland, of reviewing interlocutory ſentences ferior couns/ 


pronounced by inferior judges, before they come the length of an ex- 
tracted decree. The remedy of appeal from the ſentence of an in- 
ferior court to a ſuperior, has been admitted by the laws of all civi- 
lized ſtates ; but, that law-ſuits might not be drawn out to perpetuity, 
that remedy was in moſt nations laid under conſiderable reſtrictions, 
eſpecially in point of time. By the jus antiquum of the Romans, par- 
ties were underſtood to acquieſce in the ſentence of the inferior 
judge, if appeal was not entered within two days after pronouncing 
it, J. 1.4 5. 11. Quand. appel. fit; but the time was enlarged to ten 
days, by Nov. 23. c. 1. Appeals were by our ancient law ſtyled, fal- 
ſing of dooms, Q. Attach. c. 13. They were to be entered immediately 
after doom or ſentence was pronounced, 1429, c. 117. and they were 
Vor. II, 8 4 admitted, 
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Boos IV. admitted, not only againſt definitive, bnt interlocutory. ſentences, 
27 ddd 1471, c. 42. But becauſe the forms of this proceſs were both tedi- 
IS. :ous and expenſive, as appears by a complaint recited in 1503, c. gp. 
it was enacted by 1487, c. 105. That the party who apprehended 
himſelf hurt by a ſentence, if he did not chooſe to purſue the former 
method, might bring his complaint againſt the inferior judge to the 
King 8 council, who were authoriſed to ſet aſide the ſentence, where 
it appeared to them irregular or iniquitous. From the date of this 
ſtatute, the old form of appeals fell gradually into diſuſe, and at laſt 
gave way to the preſent method of redreſs, by advocation, ſuſpen- 
ſion, and reduction. The two laſt are the only remedies received by 
our law after decree; and therefore the ſuſpenſion and reduction of 
decrees ſhall be handled under the next title, which treats of the doc. 
trine of decrees. This title ſhall be concluded with ſome account of 
advocations, which are only competent while the cauſe 1 18 1 
before the inferior court. 
Advocation. 40. A party, who has either in due time and manner excepted * 
rs grounds, the juriſdiction of an inferior judge, before whom he had been cited 
incompeten- to appear, or who thinks himſelf aggrieved by any interlocutory ſen- 
ey, and ini- 
quity. tence pronounced in the cauſe, may, at any time before decree, ap- 
pPlwKuͤ to the court of ſſeſſion for letters of advocation, that is, as may 
* gathered from the name, letters for calling the action from the in- 
ferior court to themſelves *. The grounds therefore on which a Par- 
ty. may pray for theſe letters, are mcompetency and iniquity: Ad- 
vocation on the head of incompetency is regularly pleadable. by the 
defender only; for a purſuer, who voluntarily brings a defender be- 
fore a judge, in a matter which admits of a prorogated juriſdiction, 
appears thereby to paſs from all objections which he might otherwiſe 
have urged againſt the competency. Under inctmfetercy, in this ſenſe 
of the word, is included not only want of juriſdiction in the judge, 
but every ground for declining a juriſdiction though in itſelf compe- 
tent, flowing either from privilege in the party, or ſuſpicion of the 
judge. Advocations may be granted by the ſeſſion, as the ſupreme 
Wl civil court, upon incompetency, even in cauſes of which they them- 
| ſelves have not theimmediate cogniſance, ex. gr. in maritime cauſes; 
and by the former practice, in cauſes which were entirely without 
| 
| 


their cogniſance, ſupr. b. 1. f. 34. F 34. becauſe the competency of a 
court is a point of civil juriſdiction. But in theſe they decide only 
upon the ground of advocation; and if they pronounce the court in- 
competent, they remit the cauſe itſelf to the competent court; if they 
repel the ground of advocation, they ſend the cauſe back to the court 
from whence it came. Advocations are ſometimes applied for on the 
head of intricacy, here the cauſe is involved in difficulties, by the 
variety either of facts or points of law: and this head coincides near- 
ly with that of incompetency; for though the inferior court ſhould be 
competent to cauſes of the ſame general nature, yet advocation may 
praceed, becauſe chat lar action is, from its intricacy, conſidered 
to be above the cor) age inferior judges. 
Nature of the 4. Where the defender has once acknowledged the judge's autho- 
— 1298255 rity, in. a cauſe in which his juriſdiction may be prorogated, advo- 
cation is not received, but on che head of iniquity; and chis s ground 
may. be pleaded either by the purſuer or defender. A judge is ſaid 
to commit en when he 0. a dn or defetice WR He ought 


| 
| 
| | 5 to 
| | 
| 
| 


_ * Advocation is competent at any time before the decree is -Ababted, 1166; Wright 
again Taylor. See Feunt. July 27. 1711, Scat. * however, a 3 where I» 
was found N Falc. Ne 279. 
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to ſuſtain, or ſuſtains what he ought to repel; or, in general, when 
he either does, or neglects to do, any thing in the exerciſe of his ju- 
riſdiction contrary to law. If the Ordinary, to whom a bill of advo- 
cation is preferred, ſhall pafs it, that interlocutory ſentence, or as it 
is called, deliwerance, is a warrant for iſſuing letters of ad vocation 
from the ſignet, which have the effect, after being intimated to the 
inferior judge, to ſtop his farther proceeding in the cauſe, unleſs it 
ſhall be afterwards remitted to him by the ſeſſion. If he thall preſume 
to go on, notwithſtanding the intimated advocation, his ſentence is 
null; and both he, and the private party infifting, are puniſhable 
by that court for contempt of authority. After advocation, the cauſe 
4s carried on before the ſeſſion, preciſely by the ſame forms as it ir 
had been originally brought before them: for which reafon Lord 
Stair conſiders advocations as actions, and gives them the name of ac- 
trons extraordinary, Or in the ferond inſtance, to diſtinguiſh them from 
thoſe which are brought directly before the ſeſſion, by a ſummens 
iſſuing from the ſignet. ; | EP 1 
442. Though the ground on which advocation proceeds is ſimphy 
perſonal. reſpecting that judge alone who is incompetent, or hath 
committed inquity; yet letters of ad vocation carry an injunction, by 
their uſual ſtyle, not only to the judge from whom the cauſe is ad- 
vocated, but to all inferior judges, not to take cognizance of it; and 
even here theſe words of ſtyle happened to be omitted, a general 
prohibition was adjudged to be implied in the nature of an advoca- 
tion, July 18. 1623, Canton. But an advocation not intimated, can 
neither reſtrain judges from deciding, nor parties from infiſtiag; for 
Judges are, by their office, bound to take cognizance of the cauſes re- 
gularly brought before them, till they be interpelled by the order of a 
ſuperiar court. . 

43. That the ſeſſion may not waſte too much time in cauſes of 
ſmaller importance, no cauſe for a ſum below two hundred merks 
Scots can be advocated to that court, from any inferior one which 
the law has made competent to it, 1663, c. g.; ſo that parties have no 
Temedy againſt the iniquitous proceedings of an inferior competent 
court, in leſſer cauſes, till after decree. But cauſes carried on before 
an incompetent judge fall not within that ſtatute ; and therefore may 
be carried from the inferior court to the ſeſſion, Jer the ſubje be ever 
fo inconſiderable: and were it not for this limitation, inferior judges 
might ſtretch their juriſdiction in leſſer cauſes, without any poſſibility 
of controul. This ſtatute is now, by the aforeſaid juriſdiction- act, 
20 Geo. II. extended to advocations of actions for ſums not exceeding 
221. Sterling. 


1 1 T. HL 
bs Of Sentences and their Executions, and of Decrees- 


| FT HAT property may not continue for ever fluctuating and preca- 
I  rious, which muſt have been the caſe if debateable points might, 
after receiving a definitive judgment, be brought again into queſtion 
at the pleaſure of either of the parties, every ſtate has affixed the cha- 
racter of final, or irreverſible, to certain ſentences or decrees, which in 
the Roman law are called -res judicate, and which exclude all rehear- 
| ing 


733 


T3 2, 430.5] 
C0 A a 


Advocation 
without inti- 
mation does 
= 
judges 4 
proceeding. 


No-cauſe un- 
der 200 
merks can be 
advocated on 
account of 
iniquity. 


Rr. judicalæ: 


1 


734 An Inſtitute of the Law of Scorr Axp. 


Boo IV. ing or review, either of the court that hath pronounced the Gntence 
Wo or of any other, 

Appeal to 2. As ſuperior courts have an inherent right of reviewing the de- 
the Houſe of crees of inferior ones, except in ſo far as it may be limited by ſtatute 
to five years Or ufage, it is the ſupreme court alone, or the court of the higheſt re- 
from the ſea- ſort, whoſe judgements are irreverfible. Upon this ground, the de- 
crees of the Court of Seſſion, though it be the ſupreme court of Scot- 
land in civil cauſes, have not the full effect of res judicalæ as to the 
parties in the ſuit; becauſe they are, ſince the union of the two king. 
doms in 1707, ſubject to the review of the Houſe of Lords of —— 
Britain. But by a rule of that ſovereign court, Aa. ch 24. 1725, the 
time of receiving petitions of appeal by them, from the decrees of ſeſ- 
ſion, is limited to five years; vid. ſapr. b. 3. l. 7. 21. When a writ 
of appeal to the Houſe of Lords, againſt a judgement of the ſeſſion, 
is ſerved upon him in whoſe favour the judgement was given, and 
who is called the reſpondent, it hath the effect to ſtay execution of the 
ſentence, till the appeal be either diſcuſſed by that Houſe, or paſſed 
from by the appellant. 

In what caſes 3. The decrees of the ſeſſion are given forth, either in foro contentio/, 


8 where both purſuer and defender have pleaded judicially on their ſeve- 


review and ral intereſts, or in abſence of the defender. Thoſe pronounced by the 


reduce its court in foro contradictorio, cannot, in the general caſe, be brake un- 
own decrees. der their review, either upon points which the party neglected to inſiſt 
upon before ſentence, which are called Competent and omitted, or on 
points founded on by the party, and declared inſufficient by the judge, 
which get the name of Proponed and repelled, 1672, c. 16. K 19. in the 
branch of the act concerning the ſeſſion. But a decree of ſeſſion, though 
in foro, is reverſible by the court, when it Jabours under eſſential nul- 
lities ; ex, gr. when it is ultra petita, i. e. when more is awarded to the 
purſuer than is contained in his libel, or when the fentence is not con- 
formable to its grounds and warrants, or when it 1s founded on an 
error in calculation, Oc. In the opinion of Stair, 6. 4. f. 1. $44. and 
5 Mackenzie, 5 1. h. t. the ſeſſion may alſo reduce their own decrees 
the emerging of any new fact or voucher in writing, not pleaded 
— by the party, if it ſhall appear that it was not known to him 
before decree, or that he did not omit it wilfully, with a view to pro- 
tract the cauſe: nor is this opinion in any degree inconſiſtent with the 
above quoted act of regulations 1672; for a defence, of which a party 
is ignorant, and which therefore it is not in his power to plead, cannot 
be called Competent and omitted. No defender is entitled to the plea 
of res judicata, or that the cauſe has been already finally determined, 
unleſs the decree founded on in proof of that allegation have been gi- 
ven forth in a proceſs litigated between the ſ me parties *, or their an- 
ceſtors or authors, reſpecting the ſame ſubjeR, and proceeding upon 
the ſame media concludendi that are contained in the ſubſequent action 
brought againſt him by the purſuer f. 
Res judicata 4. The Tule, That all final ſentences are conſidered in law as ground- 


e my . ed upon truth and juſtice, Res zudicata pro veritate habetur, hath place 


Fe& in oe univerſally within the limits of the ſtate whoſe judge pronounces the 


kingdom of a ſentence, whether the obtainer of the ſentence be demanding. the exe. 
3 _ A Ccution of it from another judge within the dominions of the ſame 
Se ſtate, or be defending himſclf Saft an action purſued by his adver- 

fary, who complains of the decree as unjuſt. There could therefore 


be no limitation of this rule by de Roman be, n G of tiald 


caſes; | 
* See June 15. 1765, Campbell of Shawfield contra York-buildings Company. : 
+ See the doctrine of Res judicata, moſt ably treated in L. Kaimesrs Elucidations, art. 28, 
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Of Sentences and their Executions, &c. 
caſes; becauſe as the whole known world was ſubject to the Roman 
empire, the judgement of the ſupreme court of one province "muſt 


— 


735 
Ir 


- 


have had all the effects given by their law to a res judicata in any other 


province of that empire: but no that Europe is divided into many 
ſeparate independent kingdoms, the queſtion, What effect a ret Judica- 
ta, or definitive ſentence, pronounced in the dominions of one ſove- 
reign ſtate, ought to have in any other? may be reſolved by diſtin- 
guſhing between the act io and the exceptio rei judicatæ. Where the ob- 


tainer of a decree, given forth in one ſtate, demands the execution of - 


it, by an action brought before the court of another ſtate, that court, 
who are not bound to interpoſe their authority to it ex neceſſitate, but 
only ex comitate, have a right, previouſly to their interpoſition, of in- 
quiring into the merits of the queſtion in diſpute, that they may form 
a judgement, whether there be ſufficient ground, either in law or in 
equity, for awarding execution upon the decree, Kames, 21.; New 
Coll. i. 173. *; and indeed the purſuer, by applying to the court for 


their aid, virtually ſubmits the juſtice of his demand to their deter- 


mination. But where one who hath been condemned by a. ſentence 
which hath received full execution in one ſtate, brings a proceſs of 
redreſs in another, the defender, in whoſe favour the decree was gi- 
ven, and who thereby acquires a right that cannot lawfully be taken 
from him, but by a court who hath the power of reverſing the decree, 
excludes the action by his exceptio rei judicate ; for he does not in ſuch 


caſe apply to the court for its aid, but, on the contrary, reſts entirely 


on the ſentence recovered by him in a foreign court confeſſedly com- 
tent in the cauſe; and ſo in effect excepts to the juriſdiction of the 
judge before whom he is called, as having no authority over that 
court, nor any right of reviewing its ſentences, July 21. 1731, Hamil- 
ton, collected in Dict. i. p. 324. | 
As parties might, by our former practice, reclaim againſt the 
ſentences of the ſeſſion, at any time before extracting them, without 
limitation, their judgements were not final till extract; but by act of 
ſederunt, July 9. 1709, no ſentence pronounced in preſence of the 
whole Lords, or in the inner-houſe, can be reclaimed againſt, after 


Limited time 
for reclaiming 
againſt judge- 
ments of the 
whole court, 


and of the 


Lord Ordi- 


ſix ſederunt-days from its being ſigned ; and by a poſterior act of ſe- nary. 


derunt, Nov. 26. 1718, only one reclaiming petition 1s to be received 
againſt an interlocutor of the inner-houſe ; ſo that now an interlocu- 
tor in prez-ntia, if it be not either reclaimed againſt within the limited 
time, or if it be affirmed by a ſecond interlocutor upon a reclaiming 
bill, has, even before extract, the full effect of a res judicata as to the 
court of ſeſſion, though it cannot receive execution till it be extracted. 
Sentences, when pronounced by the Lord Ordinary, have the ſame 
effect, if not reclaimed againſt by a petition to the court, as if they 
had been pronounced in pre/entia of the whole Lords; becauſe parties 
are in that caſe underſtood to acquieſce in the judgement of the Ordi- 
nary : and therefore in all extracts of decrees, even when pronounced 
by an Ordinary, the ſtyle is the ſame as that of a decree in preſentia, 


the Lirds declare; the Lords adjudge. All petitions to the court, againſt . 


an interlocutor of the Ordinary, muſt be preferred within eight ſede- 
runt-days after it is ſigned, Act of ſederunt, July . 1709 f. 
Vor. II. : 9A . Decrees 
* This laſt quoted deciſion was reyerſed upon an appeal; but the defenders did not ap- 


pear. | : | 

+ In reckoning the days for reclaiming to the inner-houſe, Saturday is not counted, un- 
leſs it happen bo bo among the laſt five ſederunt-days of the ſeſſion, A of /ederunt, Feb. 1. 
1715, $ 3.——For repreſenting to a Lord Ordinary, ten outer-houſe ſederunt-days are al- 


lowed, in which Saturday is always reckoned, Ad of ſederunt, Feb. 16. 1723. 
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6. Decrees in abſence of the defender, have not the force of es 


jadicatæ againſt him; for where the defender does not appear, he 


abſence, their cannot be -Gjd to 3 referred his cauſe to the deciſion of the court, 


eflect. 


No res j udi- 
cata before 
an inferior 
court. 


Suſpenſion 
and reduc- 
tion of de- 
crees of the 
court of ſeſ- 
ſion. 


in virtue of the contract implied in litiſconteſtation, vid. ſapr. l. 1. \ 69, 
70. which is the true ground upon which a deciſive ſentence becomes 
final : the defender, therefore, may be reſtored againſt ſuch decree; 
but if he was perſonally cited, he muſt firſt make payment to the pur- 
ſuer of the coits he has incurred in recovering it. It has been already 
obſerved, that where a defender, without offering peremptory defen- 
ces, paſſes from his appearance before litiſconteſtation, the decree pro- 
nounced afterwards in the cauſe is confidered as in abſence, ſapr. ibid, 
If, in the defender's abſence, decree be given againſt the puriuer, it 
has as ſtrong an effect, as if the defender had appeared, becauſe the 
purſuer, by bringing his action before the judge, is underſtood to 
ſubject himſelf to his determination; and a judgement in behalf of a 
defender, ought not to have weaker effects, or the leſs force, that it is 
pronounced without any defence offered by him in ſupport of his al- 
legation, or for eliding the action. 

7. Sentences or decrees of inferior courts, have ſo little the autho- 
rity of res judicatæ, as to the ſupreme court, that though one ſhould 
neglect to offer a relevant defence, and through fuch negle& ſhould 
be condemned in payment, the ſentence may be reviewed by the ſeſ- 
fon upon that very defence which was competent before the inferior 
court, but neglected to be offered; becauſe a copia peritorum is not pre- 
ſumed to be had before inferior courts; and parties ought not to ſuf- 
fer for employing inexpert procurators, when perhaps there are none 
other practiſing in the court. 

3. Suſpenſion and reduction are not only remedies againſt the ini- 
quitous or ill founded decrees of inferior judges, but are alſo methods 
of redreſs competent to parties to get free of the effects of ſuch de- 
crees of the ſeſſion given forth to their prejudice, as can be again 
brought under their own review on account of any eflential defect. 
Reduction is the proper remedy, either where the decree hath already 
received full execution, by payment or ſatisfaction ; or where it de- 
crees nothing to be paid or performed, but barely declares a right in 
favour of the purſuer ; for, in thoſe decrees which have already had 
all the completion that their nature can admit of, there can be no 
room for ſuſpending them, or ſtaying their execution. What has 
been already ſaid on the reduction of writings, is for the moſt part 
applicable to the reduction of decrees. This only obſervation may 
be added, that though a perſon who brings reduction of a deed or de- 
cree upon one ground, {hould be caſt in his ſuit, it is competent to 
him to infiſt in a new action for declaring it null, upon different alle- 
gations in fact. This Lord Starr juſtly complains of, as putting it in 
the power of the wealthy and litigious to oppreſs, by wilfully pro- 
tracting law-ſuits, and ſo loading the adverſe party with expence, b. 4. 
t. 40. $16.; b. 4. f. 52. §3. Suſpenſion is that form of law, by which 
the effect of a ſentence condemnatory, that hath not received execu- 
tion, is ſtayed or put of, till the cauſe be again conſidered. ——As the 
nature of writs for ſtaying of diligences, cannot be thoroughly under- 
ſtood without a previous knowledge of the diligences which are com- 
petent to creditors for putting the decrees recovered by them to exe- 
cution, the doctrine of theſe ſhall be ſhortly laid down, in ſo far as 
they have not been already conſidered. 

As to. execution againſt the debtor's perſon by impriſonment, it 


was not probably known by our moſt ancient cuſtoms, except 2 . 
8 
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ſingle caſe to be mentioned, 16. ; at leaſt no notice is taken of it, Tir. III. 
either in the remains of our own ſtatute-law, or in the books of the Dir 
Majeſty, Histor. law- tracts, tit. Perſomal execution, It ſeems to have carrying de- 
made its firſt appearance in the letters iſſuing from the ſignet, which = 9 
got the name of letters of four forms, becauſe the debtor was thereby "ore of 
charged to make payment four times ſucceſſively, in different ſtyles, four forms. 
each charge upon three days. By the fourth writ, he was charged Letters of 
either to pay the debt, or to enter himſelf into one of the King's pri- horning, on 
ſons therein ſpecially mentioned; and if he performed neither of the wn — 
alternatives within the days of the charge, the meſſenger was com- — 
manded to denounce him rebel. This charge given to the debtor, ei- 
ther to pay the debt, or to enter himſelf into priſon, under the pain 
of rebellion, has probably given the hint to a clauſe of ſtyle introdu- 
ced afterwards into bonds, bearing the debtor's conſent, that horning 
ſhould proceed againſt him, in default of payment, under the ſame 
penalty of rebellion, Letters of horning, being both leſs tedious and 
expenſive than the other, were authoriſed to paſs on liquid debts by 
1584, c. 139.3 but letters of four forms continued alſo in uſe till 
New. 23. 1613; for which, fee Spotti/w. Pr. p. 149, 150. Letters of horn- 
ing were not originally allowed to paſs, except on decrees of the ſeſſion; 
for horning could not iſſue on the decree of an inferior court, by our 
ancient practice, till it had been judicially exhibited before the ſeſſion, 
and the authority of that court interpoſed to it by a decree of their 
own ; which, becauſe it was made out in the preciſe terms of the 
other, was called a decree conform. To prevent the unneceflary ex- 
pence that was thus brought on creditors, authority was given for iſ- 
ſuing letters of horning, by warrant of the court of ſeſſion, without 
the neceſſity of a decree conform; firſt, on the decrees of magiſtrates 
of boroughs, by 1593, c. 177.; then of thoſe of ſheriffs, ſtewards, and 
baillies, by 1606, c. 10.; afterwards on thoſe of admirals, by 1609, 
c. 15.; and of commillaries, by 1612, c. 7.; and, laſtly, on the de- 
crees of the commiſſion of tithes, by 1633, c.8.; not only on ſuch as 
had been recovered at the ſuit of the miniſter himſelf who applied 
for the horning, but of thoſe alſo obtained by any of his predeceſſors 
in office, Act of ſederunt, June 22. 1687 *. Lord Bankton affirms in 
general terms, That letters of horning may iſſue upon the decrees of 
the juſtices of the peace: but the act 1661, c. 38. which is quoted in 
ſupport of this opinion, expreſsly confines that privilege to ſentences 
pronounced by them at the ſuit of their collector for fines upon de- 
linquencies ; and ſo extends not to decrees for ſervants wages, or for 
- Other civil debts that may fall under their cogniſance, with which 
their collector has nothing to do; ſee New ll. i. 198. | 3 
10. The number of days indulged to a debtor, within which he — in 
may make payment, after a charge given him on letters of horning, horuings. 
varies according to the nature of the decree on which the diligence 
proceeds, or of the tenor of the debtor's obligation. If it be founded 
on a decree of ſeſſion, the charge is given on fifteen days, which is 
alſo the term given in charges upon commiſſary decrees, Horning 
on the decrees of magiſtrates of boroughs, or of ſherifts, or of admi- 
tals, or of the commiſſion of tithes, were, by the acts before cited, di- 
rected to proceed on ten days charge: but by the preſent practice, 
horning on the decrees of boroughs and of ſheriffs, paſs alſo on a 
charge 
It may be obſerved, that in all thoſe caſes there muſt previouſly be a bill to the Lords 
before letters of horning can be iſſued, and that bill cannot be preſented till ſo many days 


are elapſed from the date of the decree, as muſt have been allowed to the deſender had he 
been charged upon the decree. : 
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charge of fifteen: days; probably from a notion taken up, as if the 
inducie in theſe had been lengthened by 1612, c. 79, When horning 
proceeds on a regiſtered obligation, by which the debtor conſents 
that diligence ſhall proceed againſt him on a determinate number of 
days therein mentioned, that conſent muſt make the rule; and if no 
preciſe number of days be ſpecified, the days of the charge muſt be 
fiftzen, which is the term of law, unleſs where ſpecial ſtatute interpo- 
ſes, ex. gr. in bills, upon which the debtor may be charged on ſix days, 
by 1681, c. 20. But if a debtor reſide on the north of the river Dee, 
he cannot be charged on leſs than fifteen days, 1600, c. 25. 

11. General letters are thoſe which iſſue againſt ſocieties or bodies 
of men, and contain a warrant directed in general againſt all of that 
ſociety or corporation, without particularly mentioning their names; 
and ſo are granted without any previous ſentence or citation of any 
of the individual members who compoſe that ſociety. Thus, by ſta- 
tute 1597, c. 232, the ſeſſion is authoriſed to iſſue letters of horning 
againſt the pariſhioners, to build and repair their church- yard dykes; 
and, by 1572, c. 48. letters may be iſſued againſt poſſeſſors of land to 
remove, barely on the certificate of a church- court, declaring that 
they had deſigned or marked out the field poſſeſſed by them for a 
manſe or glebe to the miniſter. Thus, by uſage, charges are granted 
ſummarily againſt landholders for payment of the land-tax, or other 
public burdens due by them to the crown; or. againſt the heritors of 
a pariſh for the miniſter's ſtipend, upon a decreg of locality f, or old 
letters of horning obtained by the miniſter's. predeceſſor, though all 
the heritors be dead that were alive at the date of the old horning. 
As the party who obtained ſuch letters frequently abuſed the powers 
intruſted with him, by charging perſons not truly comprehended in 
the warrant, all general letters of horning are ſimply prohibited, ex- 
cept for the King's revenue, and for the ſtipends of miniſters on de- 
crees of locality, or on poindings of the ground, 1690, c. 13. Bank- 
ton ſeems to think, 6. 4. J. 37. F 10. that this protubition againſt iſſuing 
general letters no longer affects univerſities, ſchools, and hoſpitals, 
ſince act 1096, c. 14. ; becauſe it is thereby declared, that they ſhall 
have the ſame ſummary proceſs for collecting their rents, that mini- 
{ters have for levying their ſtipends. 

12. If a debtor, who is charged on letters of horning, fail to make 

yment within the days of the charge, the charger, after getting 
him denounced rebel, and regiſtering the letters with the executions, 
may apply for letters of caption, for laying hold on the perſon of the 
debtor, and ſecuring it in priſon. Notwithſtanding the acts 1 592, 
c. 126. and 1597, c. 264. requiring denunciation to be made at the 
head borough of the defender's domicil, denunciations at the market- 
croſs of Edinburgh, againſt debtors not reſiding within that county, 
are ſuſtained to the ſpecial effect of authoriſing a writ of caption, 
St. ö. 4.4. 47. $ 9. Nay, denunciations, though never regiſtered, were 
accounted a ſufficient foundation for caption, till the clerks of the bills 
were, by act of ſederunt, Nov. 19. 1679, prohibited to receive any bill 
of caption, upon unregiſtered horpihgs. | | a6" 

13. Letters of caption are directed to ſheriffs, and other judges-or- 
dinary, becauſe it was part of their office, by our ancient forms, not 
only to pronounce ſentence within their reſpective territories, but to 

8 put 


* Thoſe who reſide in Orkney and Zetland cannot be charged on leſs than forty days, 
1685, c. 43. But this act contains an exception of letters to be raiſed on writs regiſtered 
of conſent, where, in the clauſe of regiſtration, the party conſents to a ſhorter time. 


+ See A. 8. June 22. 1678. | 
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put it to execution; though meſſengers, as ſheriffs in that part, have 
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now of a long time been employed in the execution of ſentences. They V8 


contain a warrant to the meſſenger, who is named ſheriff in that part, 
and to whom the letters are directed, for charging all meſſengers and 
magiſtrates to concur with and aſſiſt him in apprehending the perſon 
denounced, wherever he can be found; but if he give not to the 
magiſtrate whole concurrence he demands, ſome probable account 
where the debtor is lurking, nor offer to attend him, the magiſtrate 
may fately diſregard the charge, Hadd. Fune 18. 1608, Boyd. By ma- 
giſtrates in this queſtion, are underſtood ſuch only as the law obliges 
to have ſufficient priſons, as ſheriffs, ſtewards, bailies of ſubſiſting bo- 
roughs of regality, or magiſtrates of royal boroughs. Hence a bailie of 
barony, becauſe he lies under no ſuch obligation, cannot be char- 
ged to concur in the execution of a caption, March 1 3. 1623, Batlies 
of Dunſe. A magiſtrate who is lawfully and regularly charged by the 
meſſenger to concur, and nevertheleſs refuſes to aſſiſt him, or to re- 
ceive the debtor into priſon after he is ſeized, is liable /ſubſidiari? for 
the debt in the caption ; and if there be more than one, they are liable 
conjunctly and ſeverally *. If the magiſtrates be not themſelves ſol- 
vent, the burden of paying the debt falls on the community, Falc. 1. 
164 The magiſtrate thus refuſing his concurrence, may, on the 
meſlenger's ſetting forth that fact in his execution, be charged by the 
creditor, upon ſecond letters, to ſeize the debtor within three days, 
and, in default thereof, may be denounced, and letters of caption may 
iſſue againſt him. Before any caption can be put to execution within 
the city of Edinburgh, the magiſtrates muſt be applied to for their 
concurrence, which they grant of courſe, Letters of caption contain 
an expreſs warrant to the meſſenger, if he cannot get acceſs, to break 
open doors, and other lockfaſt places, where he ſuſpects the debtor may 
lie concealed. 

14. After a debtor 1s impriſoned, he ought not to be indulged with 
the benefit of the free air, either on his parole, or even under a guard; 
tor every creditor has an intereſt that their debtor be kept under cloſe 
confinement, that by the /qualoy carceris he may be brought to the pay- 
ment of his juſt debt. A magiſtrate, therefore, or jailor, having the 
charge of a priſon, who ſuffers a priſoner to go abroad, though the 
ſtate of his health ſhould require it, and though he ſhould return to 
priſon, without either a warrant of the Court of Seſſion, or an atteſta- 
tion upon oath of the priſoner's fickneſs by a phyſician, ſurgeon, or 
the miniſter of the pariſh, is liable ſabſidiariè for the debt, by act of 
ſederunt, June 14. 1671 f. Magiſtrates become alſo obliged for the 
debt, if the priſoner ſhall make his eſcape through the negligence or 
connivance of the jailor, New Coll. ii. 68. or through the inſufficie 
of their priſon, A of ſederunt, Feb. 11. 1671: but if he ſhall eſcape 
in the night-time, by the uſe of inſtruments, or by open force, or by 
any other accident, which cannot juſtly be imputed either to the 
magiſtrates, or to the jailor, for whom they muſt anſwer, they are 
not chargeable with the debt, Fount. Dec. 14. 1687, Feudar ; New Coll. 
it. 191. upon their bringing evidence, that, immediately after the pri- 
ſoner's eſcape, they made all poſſible ſearch for him. Any perſon 
who has been aſſiſting in the efcape of the priſoner, is not only 
liable conjunctly and ſeverally with the magiſtrates for the debt, but 
may be compelled to relieve the magiſtrates, upon an action of re- 

Vor. II. 9B courſe 


* See New Coll. iii. 30. 
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Boo IV. courſe againſt him, if they ſhall have made payment to the creditor, 

—YY New Coll. ii. 68. | 

In what man- 15. Where a debtor is impriſoned upon letters of caption, any o- 

wy _ ther creditor who hath alſo obtained letters of the ſame kind againſt 

berated, him, may arreſt his perſon in priſon ; and after that arreſtment is in- 
timated to the magiſtrate, in whoſe priſon he is confined, the priſoner 
cannot be ſet free, until he have made payment, or obtained letters 
of ſuſpenſion and liberation, of the debt contained in the diligence 
upon which he was arreited. By our more ancient practice, no pri- 
ſoner could regularly have been releaſed, though he ſhould have of- 
fered full payment of the debt contained in the diligence, without 
letters of ſuſpenſion, containing a command to the jailor to ſet him at 
liberty; for the creditor, though he might, by his fole conſent, have 
diſcharged all puniſhment to which the debtor might have been ſub— 
jected upon his account, he could not releaſe him from the penalty 
he had incurred by his oftence againſt his Sovereign in difobeying the 
will of the letters. But to ſave this expence to debtors in {mall ſums, 
jailors are, by act of ſederunt, Feb. 5. 1675, authoriſed to fer priſon- 
ers at liberty, where the debt docs not exceed two hundred merks 
Scots, upon production of a written diſcharge or acquittance, in 
which the creditor conſents that he ſhall be freed from confine- 
ment *, 

Diligence 16. Decrees are executed againſt the debtor's moveable eſtate, ei- 
—_— ther by arreſtment or poinding ; as to which, ſee ſupr. b. 3. t. 6.: and 
the decrees againſt his heritage, either by inhibition, 6. 2. f. 11., or adjudication, 
of inferior 5. 2. f. 12. As to the diligence competent to creditors, upon the de- 
Pr crees of inferior courts ; if it has been made a doubt, whether even 

our ſupreme court might, by our moſt ancient practice. inforce their 
decrees againſt debtors by perſonal execution, pr. & 9. it may be 
concluded, a fortzori, that the law did not confer that right on ba- 
rons, or even ſheriffs, whoſe power of impriſonment could be exer- 
ciſed againſt no other than cruninals or delinquents. It was the ma- 
giſtrates of boroughs alone who were in uſe, by our molt ancient cu- 
ſtoms, to grant acts of warding, or impriſoning debtors, if they fail- 
ed to pay within the days of the charge given them upon the magi- 
ſtrates precept: but now diligence againſt the perſon of debtors may 
proceed upon all ſuch decrees of inferior courts, to which a decree 
conform may be interpoſed by the ſeſſion; and, in Bankton's opinion, 
b. 4. t. 16. § 3. horning may paſs, even upon a baron-decree, if the 
ſheriff ſhall adopt it for his own, by interpoſing his authority to it. 
Juſtices of the peace have no right to impriſon debtors for civil cauſes, 
as it would be fruitleſs to confer that power on a court who have no 
proper civil juriſdiction ; and even when they aſſume to themſelves a 
cogniſance in civil debts, which is frequently the caſe, where the 
debt or other ſubject is inconſiderable, they have no right to grant 
warrants of commitment, in default of payment, New Coll. i. 111. 
In criminal caſes, the juſtices of peace, in order to inforce their ſen- 
tences againſt delinquents, may either order the offender to jail, 
till he make payment of the fine awarded againſt him, or the collec- 
tor named by the juſtices may obtain letters of horning, upon which 
he may be charged, according to the directions of the act 1661. As 
to the diligences of poinding and arreſting, all execution by theſe 
was, by our former practice, allowed to paſs upon obligations regi- 
ſtered 1n the court-books of boroughs, without any warrant other 


* By our preſent practice, debtors are liberated in every caſe on a diſcharge, without 
letters of ſuſpenſion and liberation. . : 
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than the regiſtration itſelf : but by a& of ſederunt, Dec. 10. 1713, exe- Tr. III. 


cution upon ſuch regiſtered obligations is prohibited, unleſs the extract 
bear a ſpecial warrant for that purpoſe. Sheriſls and barons have been 
in uſe to inſert in the precepts granted by them againſt debtors for 
charging them to pay within fifteen days, a warrant to their officers to 
poind and arreſt their moveables in default of payment. 


17. If a tenant or other poſſeſſor who is decreed to remove from, Letters of e- 
or quit the poſſeſſion of lands, ſhall forcibly oppoſe the execution of Iction, and 


the decree, or ſhall obſtinately refuſe to give obedience to it, not- 
withſtanding a charge given him. upon letters of horning, the ob- 
tainer of the decree may procure letters of ejection iſſuing from the 
ſignet, and directed to the ſheriff, who is required to difpoſſeſs him, 
aud to put the purſuer in the poſſeſſion; or if the decree be pronoun- 
ced by a ſheriff, he himſelf may grant a precept of ejection directed 
to his own officer for the fame purpoſe. "Theſe letters or precepts are 
executed, by throwing out of the houſe ſome part of the defender”; 
houfchold-ſtuff, and extinguiſhing his fire. If a party was fo obſti- 
nate as to oppoſe by force the execution of theſe letters of ejection, 
and ſtill to continue his poſſeſſion in deſpite of the law, the Scots 
privy council, while that court ſubſiſted, granted letters of fire and 
ſword, authoriſing the ſheriff to call for the aſſiſtance of the county, 
and diſpoſſeſs him by all the methods of force. But by our preſent 
practice, ſince the union of the two kingdoms in 1707, where one op- 
poſes by violence the execution of a decree or any lawful diligence, which 
the civil magiſtrate is not able by himſelf and his officers to make good, 
application is made to the military for aſſiſtance, who inforces the exe- 


cution manu Militari. 


of fire and 


18. Having treated at ſome length of the ſeveral kinds of diligence How dil 


or execution competent on decrees for civil debts, the different me- 


gence may be 
ſtayed, either 


thods of ſtaying diligence fall to be explained. Diligence may be by decree or 


ſtayed, either, it, By the interlocutors of the ſeſſion, or their de- by ſuſpenton. 


crees recovered at the ſuit of the debtor, upon an allegation, that it 
has not proceeded on a juſt and lawful debt, or that that debt has 
been ſatisfied in whole or in part, or that the diligence uſed upon it 
has been carried on irregularly, without obſerving the forms requir- 
ed by law; or, 2dly, Diligence may be ſuſpended without any ſuch 
application to the ſeſſion, in conſequence either of ſtatute or of uſage, 
or of the creditor's conſent. The firſt ſtep to be taken by the debtor 
for obtaining a ſtay or ſuſpenſion of diligence in the firſt way, is by 
preferring a bill or ſhort petition to the Lord Ordinary on the bills, 
This bill, when it is paſſed, i. c. when the defire of it is granted, is 
a warrant for letters. of ſuſpenſion, which is a writ iſſuing from the 
ſighet, and ſtaying execution of the decree craved to be ſuſpended, 
till the proceſs of ſuſpenſion be diſcuſſed ; but if the preſenter of the 
bill ſhall not, within fourteen days after paſſing it, expedite the let- 


ters, or if the Ordinary ſhall not allow him a longer time for expe- 


diting them, execution may proceed on the ſentence, A of ſederunt, 
July 3. 1677. A ſiſt granted on a bill without paſſing it, expires alſo 
in fourteen days, A# of ſederunt, Nov. g. 1680. Suſpenſions of the 
decrees of ſeſſion in foro, and of decrees of removing, and of the high 
court of admiralty, ſuſpenſions and liberations, ſuſpenſions on jura- 
tory caution, of a ſecond proteſtation, and of the duties of exciſe, and 
bills of ſuſpenſion, where a former bill in the ſame cauſe has been re- 


fuſed, cannot be paſſed but by the whole Lords in time of _— 
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Beox IV. and by two in vacation-time ; but other decrees may be ſuſpended by 
— any one of the judges, either in time of ſeſſion or vacation. 

Requiſites to 19. As ſuſpenſion has the effect of ſtaying the execution of the cre. 
the paſſing of ditor's lawful diligence, it ought to be proceeded in with as little pre- 
ſulpentions. judice to the charger as poſſible. Hence, firf, Suſpenſions are not to 
be paſſed, but upon reaſons inſtantly verified; fee 4 gf /ederunt, Feb, g. 
1675. This is, however, ſo ſoftened in practice, that where a relevant 
ground of ſuſpenſion is offered, which requires a proof or a diligence 
for the recovery of writings, execution is ſtayed for ſuch time as may 
be neceſſary for bringing the proper evidence to ſupport it, Jan. 22. 
1674, Sim. 2dly, No ſuſpenſion is, in the general caſe, granted, with- 
out ſecurity given by the ſuſpender to pay the debt, if it {hall be 
found due, A of ſederunt, Fan. 29. 1650: but where the ſuſpender, 
from his low or ſuſpected circumſtances, cannot procure a ſufficient 
cautioner, the ſuſpenſion is allowed to paſs on juratory caution, i. e. 
ſach ſecurity as the ſuſpender {wears is the beſt he can give, granting 
at the ſame time a diſpoſition omnium bonorum in ſecurity to the char- 
ger; in which caſe the court are to confider the reaſons of ſuſpen- 
ſion with particular accuracy at adviſing the bill, Ac of ſederunt, Nov. 8. 
1682. In ſpecial caſes, ſuſpenſion is refuſed, though the moſt ſuffi- 
cient ſecurity ſhould be offered. Thus, charges given by miniſters 
for their ſtipends, by profeſſors of univerſities, or maſters of ſchools 
for their ſalaries, or by directors of hoſpitals for their rents, cannot 
be ſuſpended, except either on the production of diſcharges, or on 
the confignation of the ſums charged for, 1669, c. 6.; 1696, c. 14. 
But this privilege is perſonal to the miniſter, or other perſon privi- 
leged, and cannot be pleaded by their aſſignees, Fount. June 2. 1697, 
Fxec. of a mir;fler. A charger who is ſatisfied that his debt is ſecure 
without a cautioner, may, for the greater deſpatch, apply to the court 
to get the debtor's grounds of ſuſpenſion diſcuſſed ſummarily up- 
on the bill, in which way no ſecurity can be demanded from the 

debtor. | 
Suſpenſion is 20. Though he in whoſe favour the decree ſuſpended is pronoun- 
— " ced, be always called the charger, yet a decree may be ſupended, be- 
unlawful pro- fore any charge hath been given to the ſuſpender, if a decree be ex- 
ceedings tracted, on which a charge may be given. Nay, where there is no 
decree, there may be a ſuſpenſion, though not in the ſtrict accepta- 
tion of that word ; for ſuſpenſion 1s a proceſs authoriſed by law, for 
putting a ſtop, not only to the execution of iniquitous decrees, but to 
all incroachments either on property or poſſeſſion, and, in general, to 
every unlawful proceeding, tit. F. De nov. oper. nunc. Thus, a build- 
ing, or the exerciſe of any illegal power which one aſſumes to him- 
{elf, is a proper ſubje of ſuſpenſion : and thongh it might ſeem that 
the election of magiſtrates for a burgh cannot be ſuſpended, becauſe 
the right is fully perfected by the election, ſuch ſuſpenſions are daily 
admitted, ſuſpenſion being in that caſe conſidered merely as a ſum- 
mary way of bringing the queſtion under review, which would con- 
fame too much time, if the complainers were left to the ordinary me- 

thod of reduction. | 

Form of diſ- 21, Letters of ſuſpenſion bear the form of a ſummons, which con- 
_ — 9 tains a warrant to cite the charger to appear before the court, againſt 
penſion, A day therein ſpecially mentioned, to hear ſentence pronounced in 
| the cauſe. This makes it likely, that thoſe letters have been at firſt 
made uſe of in the way of ſummons; but now of a long time they 
have been conſidered as a diligence barely prohibitory, ſtaying exe- 
cution on the debt or right ſuſpended, ſo as the ſuſpender cannot by 


\ 
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any citation compel the charger to appearance, though the letters con- Tr. III. 
tain a warrant for that purpoſe, but muſt, if he himſelf would turn 


rovoker, bring his action of reduction in common form; as was 
adjudged in the ſuſpenſion of election of magiſtrates, Feb. 1722, Ma- 
giſtrates of Edinburgh *. By the forms of the court; the charger can- 
not inſiſt to get the reaſons of ſuſpenſion diſcuſſed, till the expiration 
of the day againſt which he was by the letters of ſuſpenſion cited to 
appear; and the ſuſpender frequently took care to have a long day 
aligned, on purpoſe to poſtpone the payment of his debt. To re- 
move this hardſhip on the creditor, he might have brought an action 
for ſhortening that term, which was therefore called an action pre- 
vento termino; and the ſame expedient was practiſed when too long a 
term was aſſigned in letters of advocation : but a fixed rule came at 
laſt to be obſerved, in reſpect of the days of appearance, both in let- 
ters of ſuſpenſion and advocation, which has ſuperſeded the neceſſity 
of thoſe obſolete actions. If the ſuſpender ſhall not, within the days 
mentioned in the letters for the charger's appearance, produce his ſuſ⸗- 
penſion in court, that the reaſons of it may be diſcuſſed, the charger 
may put up a proteſtation in the minute-book againſt him for not 
inſiſting ; and this proteſtation, after it is duly extracted, gives him 
a right to proceed' in his diligence, in the ſame manner as if the 
debror had obtained no ſuſpenſion. A ſuſpender is not confined to 
the ſpecial grounds of ſuſpenſion ſer forth in his bill, but may add 
new ones; becauſe ſuſpenſion is in effect a proceſs or action; and in 
all actions a party may, during the dependence of the ſuit, without 
limitation as to time, offer any relevant plea or defence, under the 
reſtrictions contained in acts of ſederunt, July 23. 1674, and Nov. 20. 
1711, I 8. 16. | | 

5 2. 1 upon the court's conſidering the ſuſpenſion, the reaſons 
ſhall be ſuſtained, ſentence falls to be pronounced, ſuſpending the letters 


Conſequences 
of a decree of 


ſuſpenſion and 


of diligence, on which the charge was given, ſimpliciter; which is ſtyled, . Knee fg. 
in a proper ſenſe, à decree of ſuſpenſion, and hath the like effect with a ing the letters 


reduction, as it takes off the force and validity of the decree ſuſpend- 


ed to perpetuity. But if the reaſons of ſuſpenſion be repelled, the 


court finds the letters of diligence orderly proceeded, i. e. warranted by law, 
and regularly carried on; and they ordain theſe letters to be put to 
farther execution: upon which ſentence the charger may obtain an 
extract of the bond granted by the cautioner in the ſuſpenſion, and 
afterwards uſe all diligence both againſt the debtor and his cautioner. 
If upon adviſing the ſuſpenſion of a decree, it ſhall appear to the 
court that the decree ſuſpended is defective as to form, though the 
debt due to the charger may be juſt, they frequently turn the charge 
into a libel; the meaning of which 1s, that though the charge given 
is to have no longer the effect of a proper charge, yet, to fave the ex- 
pence to the creditor of bringing a new action for the debt, it is held 
as equivalent to a citation given by him to his debtor upon a fum- 
mons ; ſo that the debtor or ſuſpender muſt offer his defences againſt 
the debt, !anquam in libello, as if he had been cited in a common ac- 
non. — 
23. Where diligence is uſed or threatened againſt a debtor, at the 
ſuit of two or more different competitors, all claiming right to the 
ſame debt or ſubject, the debtor may bring the different claimants 


orderly pro- 
ceeded. 


Multiple. | 


into the field by an action of multiple or double poinding ; ſo called, be- 


cauſe poinding was a term which anciently denoted any diſtreſs or 


diligence, in order to debate and ſettle their ſeveral preferences. This 


Vol. II. 
* Of late it has become uſual to execute ſuſpenſions, and to call them as ſummonſes. 


90 action 
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Boos IV. action is moſt frequently brought by an arreſtee, in the caſe of ſcve- 
| ral arreſtments uſed in his hand for affecting any ſpecial ſuhject; or 
by tenants, in the caſe of ſeveral adjudgers, all of whom have reco- 
vered, or are in the courſe of recovering, decree of mails and duties 
againſt them for the ſame rents. Where the queſtion is, Who hath. 
the preferable right to the rents of an eſtate? this action may be 
brought by any of the competitors, in name of the tenants liable in 
the rents, though there ſhould in fact be no double diſtreſs, and 
though the tenants ſhould refuſe their concurrence to the ſuit, or 
ſhould even diſclaim it; becauſe the law has eſtabliſhed that action 
as. the proper remedy for getting all ſuch competitions determined, 
with the leaſt poſſible expence to the parties. Perſons, though not 
called in this action, may, if they have any intereſt in the ſubject in 
controverſy, appear and plead that intereſt, as if they were original 
parties; which is received as a general rule in all competitions of di- 
ligence relating to a ſubject yet in medio, that ſo equal juſtice may be 
done to all concerned, and the multiplicity and protracting of law- 
ſuits prevented. The intention of this action is, , That the pur- 
ſuer be found liable only in once and ſingle payment; 24%, That the 
ſeveral parties called in the ſuit, and appearing, may debate their pre- 
ferences; and that he who ſhall be declared to bave the beſt right, 
may, by the decree, be entitled to the full right of demanding the 
debt or ſubject from the debtor or poſſeſſor. A decree of preference 
grounded on this action, ſecures the purſuer who makes payment 
agreeably to the directions of the decree, from the claims of all per- 
tons whomſoever. The creditors, or claimants, who were made par- 
ties to the ſuit, have no remedy left them ; but as thoſe who were 
neither called as defenders, nor appeared for their intereſt, cannot be 
hurt, as to their right of recovering from a third perſon what he had 
received in conſequence of an erroneous decree, to which they were 
no parties, they are entitled, if they are found to have a right truly 
better than that of the creditor preferred, to an ation againſt that 
creditor for recovery of the ſums received by him, Nov. 29. 1679, 
Bayne, | 
_— 50 rx The execution of captions may be alſo ſtayed by ſpecial pro- 
ſometimes tections, either judicial or voluntary. Where a debtor under caption, 
granted to. who is concealing himſelf from the meſſenger, is upon any occaſion 
_— _ cited to appear perſonally before the ſeſſion, juſticiary, or exchequer, 
- times bycre- ex, Fr. to give teſtimony as a witneſs, the judges are impowered by 
_ 1663, c. .; 1681, c. 9. to grant him a protection for ſuch time as 
may be ſufficient for making his appearance in court, and for his re- 
turn, not exceeding a month in all. And becauſe the power of ſtay- 
ing the execution of perſonal diligence might, if abuſed, greatly im- 
pair the right competent to creditors for the recovery of their debts, 
protections for every other cauſe are prohibited by thoſe ſtatutes; 
and the judges, if they grant any ſuch, are declared liable for the 
debt. All judicial protections muſt be regiſtered in the books of the 
court from whence they iſſue; and the perſon who applies for them 
muſt make oath, that the witneſſes to be cited are material ones, ſaid 
1681, c. 9.; and before a protection is granted, the creditor muſt be 
cited on- fifteen days, that he may have an opportunity of ſhewing 
cauſe why it ought to be refuſed, 1698, c. 22. Creditors ſometimes 
grant voluntarily a ſurceaſe of -perſonal execution in behalf of their 
debtor, which is commonly called a /uper/edere ; and the creditor who 
ſigns, or promiſes to fign it, if he uſe perſonal execution within the 
time indulged to the debtor, is for his breach of faith liable to him 
2 


* 


— 
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in damages. If ſuch ſurceaſe be agreed to at a general meeting of Tr. NL, 


creditors, all the creditors preſent, and not objecting, are underſtood 
to agree to the common meaſure there concerted: but creditors are 
at liberty to uſe all execution againſt the debtor's eſtate, notwithſtand- 
ing this voluntary ſuperſedere, if the ſurceaſe of diligence be not ex- 
preſsly extended to his eſtate as well as his perſon. 


25. Execution of perſonal diligence is diſallowed in many caſes, Protection 
without the debtor's either procuring fiſts upon bills of ſuſpenſion ſtom pris. 


granted by the ſeſſion, or obtaining protections in the manner above 
explained, This may ariſe from privilege, belonging either to the 
perſon exempted fron it, or to the place where he happens to be. 
As to the firſt, by the articles of Union, the privileges of the Engliſh 
Peers having been communicated to the Scottiſh, the perſons of Peers 
are ſecured from diligence, art. 23. ; which has been extended to the 
widows of Peers, New Cull. i. 212. Such commoners alſo as are e- 
I:ed to ſerve in parliament, are ſecured againſt perſonal execution 
by the privilege of parliament. Minors not yet paſt the age of pu- 
wllarity, are entitled to this privilege, by 1696, c.41,*; and women 
clothed with huſbands have been ever ſecured in their perſons from 
all ſuch diligence proceeding upon civil debts. As to the ſecond, no © 
caption for debt can be executed within the precincts of the King's 
palace of Holyroodhouſe. This exemption has probably been grant- 
ed originally to the place of the King's reſidence, wherever he hap- 
pened to keep his court, that he might not be deprived of the aſſiſt- 
ance or advice of his ſubjects, on any misfortune befalling them from 
a civil cauſe ; but even after the acceſſion of our kings to the crown 
of England, conſtant uſage hath continued that privilege to the Ab- 
bey of Holyroodhouſe, where our kings uſed moſtly to reſide before 
the union of the two crowns, © The King's caſtles have not this right, 
Falc. ii. 218. ; nor even the palace of Holyroodhouſe, when it is claim- 
ed by the King's own debtors ; for that would be in effect, to uſe a 
privilege which ariſes merely from the reſpect due to the Sovereign, 
againſt the Sovereign himſelf. Sanctuaries, or la in the Roman 
law, ſeem firſt to have been intended for protecting ſlaves againſt the 
ſeverity of their maſters; and after the eſtabliſhment of Chriſtianity, 
they ſeemed to ſerve this only purpoſe, to ſecure debtors in civil debts 
from the effects of their creditors diligence, J. 1. C. De his qui ad eccl, 
cenf. In Juſtinian's reign, the /ermini ſanctorum, by which may be 
meant either the precincts of churches, or the altars dedicated to 
ſaints, afforded protection againſt ſmaller delinquencies, but not a- 
gainſt the groſſer crimes of murder, adultery, &c. Nov. 17, c. 7, Not 
long after, churchmen ſcrupled not to make churches and religious 
houſes ſanctuaries for the moſt enormous and execrable offenders; 
but our kings palaces have at no tune afforded protection to crimi- 
nals. If therefore fraudulent bankrupts, or ſuch as conceal any funds 
belonging to them from their creditors, have taken ſanctuary in the 
Abbey of Holyroodhouſe, they may, upon a proof of the fraud, be 
dragged from it by a warrant from the court of ſeſſion, and commit- 


ted to priſon f. 


lege againſt 
diligence, - 


26. Our law, from a conſideration of compaſſion, bas allowed in- Cie bone- 
ſolvent debtors to apply for the liberty of their perſons, upon a cefſro 


bonorum, i. e. on making a full ſurrender to their creditors of their 
whole eſtate real and perſonal. Before a debtor has right to make 
WE 0 - this 
.  * See Kill. p. 348. BORIS | 2.9 

+ The bailie of the Abbey may ſeize and ſeirch fraudulent bankrupts, Heme, 171. See 
Dic. vol. ii. vic. Sanctuary. 
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Boos IV. this demand, he muſt be under actual confinement, Act of ſederunt, 
— — Feb. 8. 1688; for it is in itſelf incongruous, and might be of bad ex. 
ample, that one ſhould claim the privilege of perſonal liberty, who 
is not truly deprived of it. The benefit of cee muſt be inſiſted in 
by way of action, in which the priſoner muſt make all his creditors 
parties to the ſuit; and it is cognifable only by the ſeſſion. The pur- 
ſuer muſt ſet forth in his libel the misfortune or accident by which 
he became inſolvent, and bring proper evidence of it, Act of ſederunt, 
Dec. 1. 168 5. He muſt produce with the proceſs a certificate under 
the hand of one of the magiſtrates of the borough where he is impri- 
ſoned, bearing, that he hath been a month in priſon, without which 
certificate the proceſs is not to be ſuſtained, Ar of ſcderunt, July 18. 
1688. He muſt exhibit upon oath, according to the directions of the 
act of ſederunt, Feb. 8. 1688, a particular inventory of bis eſtate, 
and depoſe, That he has neither heritage nor moveables, other fan 
is contained in that inventory, and that he hath made no conveyance 
of any part thereof, ſince his impriſonment, to the prejudice of his 
creditors : he muſt alſo declare upon oath, whether he hath made any 
ſuch conveyance before his impriſonment, and point out the perſons 
to whom, and the cauſe of granting it, that the court may judge whe- 
ther he has, by any fraudulent or colluſive practice, forfeited his claim 
to liberty; and he muſt make over to his creditors the whole of his 
eſtate abſolutely, and without the leaſt reſervation. The decree or- 
daining the priſoner to be ſet free, can have no effect as to future 
debts contracted by him, nor even as to poſterior corroborations of 
former debts; neither can it affect creditors who were not called as 
defenders in the action upon which the decree proceeded ; and there- 
fore if the debtor ſhall, after his releaſe, be again impriſoned upon 
any ſuch debt, he cannot avail himſelf of his former decree, but muſt 
raiſe a new action of ce//ro. NED 
Does not pro- 27. The diſpoſition which 1s granted by a debtor to his creditors, 
tect the debt · upon a ce//to bonorum, is not in ſatisfaction or Hutum of the granter's 
. .. debts, but merely in farther ſecurity. If therefore the debtor ſhall 
quiſition. acquire any eſtate after the decree recovered by him upon the cęſſio, 
Who debar- ſuch new acquiſition may be affected by his creditors, as if there had 
red from this been no ceſſio: but ſtill he may retain as much of it as is neceſſary for 
_— his own maintenance. This is agreeable to our ancient law, Q. Attach. 
c. 7. 3, and likewiſe to the Roman, where it is called beneficium com- 
petentiæ, l. 4. pr. De ceſſ. bon. No debtor, whoſe debt ariſes from a 
crime or deli, is entitled to this privilege ; which is alſo conform- 
able, both to the Roman law, from whence we have borrrowed it, 
J. 1. 4. C. Qui ben. ced. poſſ.; l. 37. Y 1. De minor. ; arg. I. 51. De re jud.; 
and to the analogy of the act of grace, to be immediately explained. 
Fence it is not competent to fraudulent bankrupts, nor to criminals 
table in an aſſythment, i. e. in a ſum in name of damages or indem- 
nification to the party injured, though the crime itſelf ſhould be ex- 
tinguiſhed by a pardon, Falc. ii. 230. nor to thoſe whoſe debts have 
been contracted by a fraud or breach of truſt # Where a priſoner is 
{et at liberty upon a ceſſio, he mult, if his creditors ſhall infiſt on it, 
wear for the future a particular habit appropriated by cuſtom to 
dyvours or bankrupts ; as to which, ſee Act of /ederunt, May 17. 1606, 
quoted in Statute-laww abridged, v. Priſoner, Feb. 26. 1665, Jan. 23. 1673, 
and July 18. 1688. The court of ſeſſion, by the act laſt quoted, de- 
clared, that they would not diſpenſe with the wearing of the habit, 
except in the caſe of mere misfortune; and they are, by a ſtill later 


ſtatute, 
* Sec Kames, Rem. Dec. 126. ; New Coll. iii. 135. 
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Patnite, 1696, c. 5. prohibited to diſpenſe with that mark of reproach, T r. III. 


if it be not libelled in the ſummons of ceſſion, and ſuſtained and prov- 
ed, that the bankruptcy was owing to misfortune. Hence a bank 
rupt was condemned to wear the dyvour's habit, though no ſuf pi- 
cion of fraud lay againſt him, becauſe he had been a dealer in the 
ſmuggling or running of goods, which is an illicit trade, New 
Call. i. 4. * : 


28. Anciently there was no legal proviſion for the maintenance of 


AR of grace, 


thoſe impriſoned for debt; and as they could not be allowed to ſtarve, . 


it frequently happened, that royal burghs who had received them in- 
to their priſons, were burdened with the expence of their mainten- 
ance, It was therefore provided by 1696, c. 32. uſually called the 
aft of grace, that where any priſoner for a civil debt ſhall make oath 
before the magiſtrate of the juriſdiction, that he has not wherewith 
to Maintain himſelf, the magiſtrate may require the creditor, upon 
whoſe diligence he is impriſoned, to provide and give ſecurity for an 
alimony to him, at a rate not under three pence a day ; and if the 
creditor refuſe or delay, for ten days after, to exhibit the alimony aſ- 
certained, it ſhall be lawful for the magiſtrate to ſet the priſoner at 
liberty. The debt and diligence upon which the debtor was impri- 
ſoned, are not diſcharged by the magiſtrate's ſetting him free upon 
this ſtatute; and therefore the creditor may again uſe perſonal exe- 
cution againſt him, upon the former caption, New Coll. ii. 186. But 
if he abuſe that power in an oppreſſive manner, he may be condemn- 


ed in a fine for that abuſe; and the debtor will have relief by a ſuſ- 


penſion. This obligation upon creditors to ſupport their indigent 
debtors, took its riſe from the Romans, Nov. 135. c. 1. and was not 
altogether unknown in our ancient law, St. 2. Rob. I. c. 19. F 5. If the 
magiſtrates themſelves ſhall, after the creditors refuſal to exhibit ali- 


mony to the priſoner, chooſe to be at the expence of his ſubſiſtence, 
rather than diſmiſs him from priſon, they may continue his confine- 


ment, Fount. Dec. 28. 1710, Durham; Feb. 20. 1713, Grierſon, This 
ſtatute is expreſsly limited to the caſe of priſoners for civil debts ; and 
therefore no perſon impriſoned, either for not performing a fact which 
was in his power, Fount. Dec. 2. 1709, Turner, or for the not payment 
of a fine, or of a ſum awarded againſt him in name of damages, upon 
a delict or penal law, Nov. 23. 1738, Maclefly, obſerved in Dick. ii. 
p. 174. can claim the benefit of it. | 

29. A decreet-arbitral or award, which is a ſentence proceeding 
upon a ſubmiſſion or reference to arbiters, bears ſome reſemblance to 
a judicial ſentence, though in ſome reſpects the two differ. A ſub- 
miſſion is truly a contract, entered into between two or more parties 
who have debateable rights or claims againſt one another, by which 
they refer their differences to the final determination of an arbiter or 
arbiters, and oblige themſelves to acquieſce in their deciſion. Where 
there are two or more arbiters, the ſubmiſſion ſometimes bears, that 
in caſe the arbiters ſhall diſagree in their opinions, a certain perſon 
therein named, as overſman, ſhall have power to determine finally ; 
and ſometimes the nomination of the overſman is left to the arbiters. 
If in either caſe the overſman ſhall pronounce a decree before the ar- 
biters have differed in opinion, the decree is null ; for the power of 
determination is, in the firſt place, given to the arbiters; it is only 
upon their diſagreeing that it is transferred to the overſman; and the 
decreet-arbitral muſt expreſs ſpecially that the arbiters differed in opi- 
Vol. II. | 9 | nion, 
»The Lords have pronounced the ſame deciſion in ſeveral other caſes which have occur- 
red ſince that time, particularly Dec. 15. 1768, Crichton. 


Decreet-ar- 
bitral on ſub- 
miſſions. 


Bondobliging 
to ſubmit. 
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Boox TV. nion, Dalr. 161. Where the day within which the arbiters are to 
S decide is left blank in the ſubmiſſion, their powers of deciding has 
been, by practice, limited to a year. As this hath proceeded from 
the words of the ſtyle, by which the arbiters are empowered to determine 
againſt the day of next to come; which 
clauſe, in what way ſoever the blanks ſhall be filled up, cannot pol. 
ſibly reach beyond the year; therefore, where the ſubmiſſion con- 
tains no blank, but refers indefinitely the ſubjects in queſtion to the 
deciſion of arbiters, without limiting them to any determinate time, 
it ought, like other contracts or obligations, to ſubſiſt for forty years. 
Upon this ground, a bond obliging the granter to refer certain de- 
bateable queſtions between him and another to perſons named in the 
bond, hath been by ſeveral deciſions adjudged to be perpetual; ſo as 
the other party might, at any time within the years of preſcription, 
bring his action againſt the granter for performance, if the arbiters 
ſhould continue alive fo long, Feb. 25. 1630, Hay; Feb. 3. 1669, 8 
all, The reaſon of theſe judgements is equally applicable to ſubmiſ- 
fions themſelves, which are as truly obligations, as bonds obliging the 
granter to ſubmit. Submiſſions, like mandates, expire by the death of 
any one of the ſubmitters; ſee ſaid Feb. 25. 1630. Submiſſions of debts, 
or of money=claims, are ſometimes executed by the debtor granting a 
bond to the creditor, and the creditor granting a releaſe or diſcharge 
to the debtor, both blank in the ſums, which are delivered to the ar- 
biter, with power to him to fill up the blanks as he ſhall find juſt: and 
though it has been affirmed, that ſuch deeds are null ſince the ſtatute 
1696, prohibiting blank writings, Spotti/ww. note on Mack, Inſt. Kult. | 
H. t.; yet that ſtatute prohibits ſuch deeds only as are taken blank in 
the name of the creditor or perſon in whole behalt they are granted ; 
but does not ftrike againſt writings where the name of the grantee is 
inſerted, though they ſhould be left blank as to the ſum. 
Whether ar- 30. Formerly arbiters, who had accepted of a ſubmiſſion, might 
1 have been compelled by letters of horning to pronounce ſentence. 
be — This ſummary execution proceeded from the ſtyle of ſubmiſſions in 
to give de- thoſe days, by which not only the parties, but the arbiters, conſent- 
_ ed to the regiſtration of the ſubmiſſion, that diligence might proceed 
upon it againſt them. As this part of ſtyle is now diſuſed, ſummary 
diligence againſt the arbiters by horning, is without doubt incompe- 
tent; but it is not ſo clear, whether an arbiter accepting of a ſub- 
miſſion, without a claufe of regiſtration, may afterwards renounce 
the office at pleaſure, as a mandatary may throw up his mandate, or 
whether an action hes for compelling tim to pronounce ſentence. 
The Roman law is expreſs, that an arbiter, after accepting of the of- 
fice, is bound to decide, J. 3. F 1. De rec. qui arb. unleſs in a few ex- 
traordinary caſes, which make exceptions from the general rule, /. 15, 16. 
cod. tit, But the court of ſeſſion, in a ſubmiſſion, where the arbiter 
had not conſented to the clauſe of regiſtration, would not interpoſe to 
ſupply that defect, or compel him to perform his office, Fount. June 30. 
1699, Chre/ly. In a later deciſion, however, obſerved by the ſame — 
lector, Dec. 4. 1702, Bruce, it is affirmed, that the court were of opi- 
nion, that arbiters once accepting, might, conformably to the Roman 
law, be compelled to give forth their final ſentence or award; ſee 
Fount. July 6. 1708, Skene. 

31. Arbiters are but private perſons, in how the law hath not 
veſted juriſdiction; and hence they cannot compel witneſſes to ap- 
pear and depoſe before them, or poſſeſſors of writings to extubit them: 

but 
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but this defect is ſupplied by the Court of Seſſion, who, at the ſuit, Tr. III. 
either of the arbiters, Jan. 6. 1670, Ker, or of either of the parties, Sat 
are in uſe to grant warrants in courſe for the citing of witneſſes, or for not cite — 
che exhibition of writings before the arbiters. On the ſame ground, neſſes, nor 
arbiters have no powers other than to decide: the execution of all de- — 
erees belongs to thoſe alone who are inveſted with juriſdiction; and own decrees, 
therefore if any of the parties ſubmitters refuſe to fulfil what they are This done by 
oblige to by the decreet-arbitral, the arbirers have no power of com- — of 
pelling them; that muſt be done by a common action brought before 882 
the judge competent, March 12, 1707, Knox : but where parties ex- 

reſsly conſent in the ſubmiſſion to the regiſtration of the decree * 
which is to follow upon it, to the end that horning and diligence may 
paſs againſt themſelves, ſuch conſent is doubtleſs a ſufficient founda- 
tion of ſummary diligence for the performance of their reſpective parts 
of the decreet-arbitral. | 

32. Seeing it is from the conſent of the partics ſubmitting, that the Powers of ar- 
whole power of arbiters is derived, their award or decree, if it be not _ x +: _ 
given in conformity to thoſe powers, is null, not being founded upon ſubmiſſion; 
any proper authority. Hence arbiters cannot inflict, on the parties but they re. 
ſubmitting, any penalty or fine higher than that which they themſelves rms 
have agreed to in the ſubmiſſion, Home, 117. Hence alſo, if the ſub- pretation. 
mitters limit the power of the arbiters to any fixed day, decree cannot 
be pronounced after that day; though it may, in 1pfo termino, i. e. on 
the very day betwixt and which the arbiters had powers given them 
to decide, Fount. June 30. 1694, Wilſon. Nay, it would ſeem, that they 
cannot in any decree, though pronounced in due time, reſerve to them- 
ſelves a power to direct the execution of it, by preſcribing rules to the 
parties, after the day limited by the ſubmiſſion: they cannot, ex. gr. 
ordain the writings, which the parties were by the decree to grant Hine 
inde to others, to be extended at their fight, when the term of their 
powers ſhall be elapſed ; ſince that would be aſſuming a right to them- 
ſelves, ultra vires compromiſſi, which the ſubmitters had thought fit to 
deny them. Yet ſubmiſhons, being intended for a moſt favourable 
purpoſe, the amicable compoſing of differences, ought to receive the 
moſt ample interpretation of which the words are capable. A ſubmiſ- 
ſion therefore, drawn in general terms, of all controverſies and queſ- 
tions between the parties, is underſtood to authoriſe the arbiters to 
decide upon queſtions, not only of moveable, but of heritable bonds, 

Dec. 15. 1631, Kincaid, This, however, ought not to be ſo ſtretched, 
as to include rights that cannot be preſumed to have fallen under the 
view of the ſubmitters, ex. gr. an heritable right, of which one of the 
ſubmitters had been in the poſſeſſion, without any challenge or inter- 
ruption made by the other party prior to the ſubmiſſion. : 

33. From this rule, That ſubmiſſions ought to be liberally interpret- 8 
ed, it has alſo ariſen, that where arbiters in a ſpecial ſubmiſſion de- guaion, if - 
cree general diſcharges to be granted mutually by each of the parties wtra virer 
to the other, the decree is nevertheleſs valid, in fo far as relates to the ©?” * 
ſpecial ſubjects falling under the ſubmiſſion; and the effect of the ge- bg 
neral diſcharge is reſtricted to theſe ſpecial ſubjects, that fo the decreet- are lid. 
arbitral may not be utterly ineffectual, Fount. Dec. 25. 1702, Crauford. 

But where arbiters in a ſpecial ſubmiſſion take upon them expreſsly 
to determine in points not referred to them, there is no room for a 
large or favourable interpretation; and the decreet-arbitral may be de- 
clared null, upon an action of reduction, as being pronounced ultra 


vires compromiſſi. An award or decreet- arbitral, by which a part * 
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Boo x TV. of the claims ſubmitted was determined, and the reſt left open to the 
A deciſion of the judge-ordinary, was wholly void by the Roman law, 
J. 25. pr. H 1. De rec. qui arb.; becauſe the preſumed intention of par- 
ties, to have the whole claims ſubmitted finally determined, was in 
this way defeated. . Such partial decree, however, is valid by our 
practice, in ſo far as it goes, March 20. 1630, Stark: but if the arbi- 
ters in a ſubmiſſion of this kind, ſhould preſume to pronounce judge- 
ment upon all the articles claimed on the one ſide, and leave all thoſe 
on the other undetermined, the decree is null, June 30. 1625, Falconer; 
for it can, by no juſt conſtruction, be preſumed to be the meaning of 
parties, that one of them ſhould have the benefit of a final deciſion of 
the ſeveral claims competent to him, while the other party 1s left to 
make good every one of his by a law-ſuit. To prevent all queſtions 
concerning the validity of partial decreets-arbitral, ſubmitters, where 
it 18 intended to give that ſpecial power to the arbiters, do, by the 
preſent practice, expreſs it by a proper clauſe in the ſubmiſſion. 
All the arbi- 34. A decreet-arbitral, pronounced by the majority of the arbiters, 
ters muſt a- as effectual, though the ſubmiſſion contained no expreſs power to 
Bion. the majority to determine, both by the Roman law, I. 17. H 5. 6. De 
rec. qui arb. by the books of the Majeſty, lib. 2. c. 5. and by our ſta- 
tute-law, 1426, c. 88. : but it was adjudged, Fount. Feb. 10. 1693, More, 
that in ſuch caſes, all the arbiters ought to agree in opinion, in the 
ſame manner that, in a mandate granted to ſeveral mandataries, all of 
them muſt concur ; becauſe the mandant is preſumed to rely on the 
fitneſs, not of any one, nor even of any number of them, but of them 
all taken jointly. 
pong 35. Decreets-arbitral, as their force ariſes from the expreſs compact 
cible only on Of the parties ſubmitting, by which they agree to acquieſce in what- 
corruption, ever the arbiters ſhall determine, could not be ſet aſide by the Roman 
r law on the head of injuſtice or iniquity, more than tranſactions, I. 27. 
9 2. De rec. qui arb.: and indeed the ſuſtaining of that ground of re- 
duction would not only be repugnant to the nature of a reference, but 
would render decreets- arbitral of little uſe; ſince, where they do not 
deſtroy the very ſeeds of a law-ſuit, their ' moſt valuable purpoſe is 
fruſtrated. Nevertheleſs, decreets-arbitral were, by our uſage, ſubject 
to reduction, on the head of iniquity in the judge, or of enormous 
leſion of the party, till, by Art. Regul. 1695, F 25. it was declared, that 
no decreet-arbitral, proceeding on written ſubmiſſions, ſhould, for the 
future, be reducible on any ground, but thoſe of corruption, bribery, 
or falſehood F. . | 
The oath of 36. Where the term of a ſubmiſſion hath expired, without any de- 
ub mien, Cree pronounced by the arbiter, an oath made by one of the ſubmit- 
may be re- ters, upon a reference by the other, while the ſubmiſſion was current, 
1 may be received as evidence in any ſubſequent proceſs. This ariſes 
Kea 5 3 from the tranſaction implied in a reference by one party to the oath 
of another, which has been already explained. The teſtimony of 
witneſſes, on points where a proof by witneſſes may be received, is 
alſo ſuſtained in any after proceſs, with this proviſo, or reſtriction, 
that the party againſt whom ſuch evidence is brought, may be ad- 
mitted to offer objections againſt the hability or competency of the 
witneſſes. But depoſitions taken by arbiters upon points which our 
law does not allow to be proved by parole evidence, cannot be receiv- 
ed afterwards by any judge; for judges ought to lay no weight what- 
ever upon that kind of proof which the law rejects *. 
| TIT. 


+ Arbiters are not in jure entitled to any reward; ſee Kilk. p. 477. ; ſee Did. of Dec. 
- vol. i. p. 50. Blair. 


* See an analyſis of this regulation in Kames's Elucidations, art. 40. 


Of Crimes. 


1 IV. 
Of Crimes. 


ITHERTO of the law of Scotland, as it concerns queſtions of pri- 

vate and civil right. This treatiſe ſhall be concluded with a 
ſummary view of that part of our public law which relates to crimes, 
after the example of Sir George Mackenzie, the order of whoſe titles 
has been preciſely followed. All that is propoſed is, firff, To give an 
account of the nature and properties of a crime in general: 24/y, To 


enumerate the chief facts that are conſidered by our ſtatutes or uſage 


as criminal; and, in ſome particular inſtances, to compare the puniſh- 


ments inflicted by us upon offenders, with thoſe that obtained by the 
Jewiſh or Roman laws: and, /a/tly, To make a few obſervations relat- 
ing to the forms of proceedings in criminal trials, and the different 
ways of extinguiſhing crimes. 

2. Crime, in the largeſt acceptation of the word, ſignifies any 
breach or tranſgreſſion either of the law of God, or of the poſitive law 
of our country. It is generally divided into crimes properly ſo called, 
and delicts. Delicts are commonly underſtoood of {lighter offences, 
which do not affect the public peace ſo immediately; and therefore 
may be puniſhed by a ſmall pecuniary fine, or by a ſhort impriſon- 
_, as petty riots, injuries, offences againſt inferior juriſdictions, 

c.: Whereas crimes are thoſe breaches of the law which have a 
more direct tendency to ſubvert the government or conſtitution, or 
looſen the bonds of ſociety ; and therefore call for the public juſtice, 
or the publica vindicta, that the tranſgreſſors may be puniſhed by the 
judge who 1s inveſted with a proper criminal juriſdiction, for the 
terror of others, that they may not commit the like in time to come. 
The more atrocious crimes, if they were declared ſuch by a ſpecial 
conſtitution, /. 1. De publ. jud. got the name of public by the Roman 
law, becauſe they might be proſecuted by any member of the com- 
monwealth, in confiderarion of their hurtful tendency to the ſtate, 
$ 1, Inſt. De publ. jud. ; whereas the leſſer or private crimes could not 
be tried, except at the ſuit of the private party injured. But this 
diviſion of crimes is not received by our practice. It was at no 
period of time competent by the law of Scotland to any private per- 
fon, other than the party himſelf, who had ſuffered damage in his 
perſon, eſtate, or reputation , or, in caſe of his death, his next of 
kin, to proſecute crimes, r bee the crime of high trea- 
ſon only excepted, Reg. Maj. I. 4. c. 2.; and this rule obtains at this 
day 1n treaſon itſelf. "On the * hand, his Majeſty's Advocate, who 
repreſents the community in this queſtion, has authority from the 
Sovereign, who is veſted with the executive power of the ſtate, to ſue 
every criminal, without the concurrence, or even contrary to the will 
of the party injured. But his power of proſecuting criminals is ex- 
tended no farther than the publica vindicta, or the ſatisfaction of public 
Juſtice i is concerned: the private party has a right of action againſt 
the offender for reparation of the injury; in which action, however, 
though it be purſued merely ad civilem effeftum, the King's Advocate 
muſt concur, becauſe it ariſes from a criminal cauſe; and a ſum is, 
by the decree proceeding upon it, awarded to the purſuer i in name of 

Vor. II. 9 E damage, 

See 1585, c. 27.; 1633, c. 7. 
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damage, as a fort of compenſation for the wrong done to him, pro. 
portioned to the enormity of the offence, though he ſhould have in 
fact ſuffered no pecuniary loſs. 


Allcrimesare 3. Crimes are to be conſidered in this place, only in fo far as they 


by law. 


Whether all 
tranſgreſſions 
of law are 


puniſhable. 


There can 
be no crime 
without dole 


or malice. 


+ notpuniſhable e puniſhable by our courts of juſtice. It is not therefore eve 


breach of the law of God, or of nature, that falls under the preſent 
ſubject. Many tranſgreſſions of the law of nature have been by all 
ſtates left to the puniſhment of God himſelf ; as ingratitude, want of 
compaſſion to the poor, or the neglect of any of the other ſocial du- 
ties: ſuch offences conſiſt more properly in the- negation of virtue, 
than in any pofitive criminal act; and the circumſtances which con- 
ſtitute them, lie frequently ſo hid, as to be beyond the cogniſance of 
human tribunals. The tranſgreſſion of the divine law, where it con- 
fiſts in any poſitive act, hurtful to the peace of ſocicty, though there 
ſhould be no ſtatute forbidding 3 it, 18 accounted a crime by our prac- 
tice, and may be puniſhed, even with death, if the nature of the cri- 
minal act deſerve it: thus beſtiality and ſodomy are, by our uſage, 
capital crimes, and ſingle adultery is puniſhed arbitrarily, though none 
of theſe are declared criminal by ſtatute. 

4. Acts, though not of their own nature immoral, if they had been 
done in breach of an expreſs law, to which no penalty was annexed, 
and which, in the Roman law, got the name of crimina extraordinaria, 
having been by them deemed criminal, were puniſhed as proper 
crimes 3 and indeed it ſeems to be a rule founded in the nature of 
laws, that every act forbidden by law, though the prohibition ſhould 
not be gaurded by a ſanction, is puniſhable by the judge according 
to 1ts demerit, as a tranſgrethon of law, and a contempt of authority, 


ſupr. b. 1. b. 1. & 57. otherwiſe all ſuch prohibitory ſtatutes might be 


tranſgreſſcd with impunity. Lawyers, however, are generally of opi- 
nion, that the tranſgreſſion in that caſe, though it ought not to eſcape 
all cenſure, | is not puniſhable as a proper crime, unleſs the act be in 
itſelf criminal, i. e. contrary to the law of nature, though there had 
been no ſuch prohibition. If the law forbid any act to be done, or 
deed to be granted, under any ſpecial penalty of a civil kind, the 
tranſgreſſion of it cannot be tried criminally, though the act done in 
breach of the prohibition ſhould be in its nature criminal; becauſe 
the law, by annexing a ſpecial civil penalty to the tranſpreſlion of it, 
appears to have excluded all other puniſhment. Hence a diſpoſition 
granted by a debtor in fraudem of his creditors, contrary to the pro- 
hibition of the act 1621, cannot in the general caſe be proſecuted as a 
cr ume. 

5. There can be no proper crime without the ingredient of dole, 
J. c. without a wilful intention in the actor to commit it; for an act, 
where the will of the agent hath no part, neither deſerves the name 
of virtue nor of vice, and ſo is not a juſt object either of rewards or 
puniſhments. Hence ariſes the rule, Crimen dolo contrahitur. When 
therefore there is no malice in the mind, which invites to, and 1s pro- 
ductive of the criminal act, the eſſential character of a crime is want- 
ing; and conſequently mere negligence, let it be ever ſo groſs, as it 
is not equipollent to dole in criminal en I. 7. Ad leg. Corn. de 
fic. cannot conſtitute a proper crime. Yet ſupine negligence, which 


ſurely carries ſome degree of blame in it, ought not to eſcape all pu- 
niſhment : a perſon, for inſtance, through whoſe groſs neglect or omiſ- 
ſion his neighbour has been killed, or his houſe burnt down, though 
he cannot be tried as a murderer or wilful fire-raiſer, is puniſhable 
arbitrarily, or, as the Roman law ſpeaks, extra ordinem ; ſee I. 11. De 

incend. 
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incend. ruin. naufr. If negligence, though highly blameable, does not 
come up to a proper crime, far leſs can actions which proceed from 
ignorance, or whoſe conſequences are merely caſual : if, ex. gr. a huntſ- 
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man, who aimed a dart at a roe or a buck, ſhould caſually kill a man 


who happened to be paſling by, chance alone is to be blamed, not the 
huntſman ; for, as Tully expreſſes himſelf in his topics, Jacere telum 
voluntatis eft ; ferire, quem nolueris, fortune, Neither can ſuch involun- 
tary actions be accounted criminal, the firſt cauſe of which is with- 
out the agent, and does not depend upon him ; as if one man, forcibly 
impelled by another, ſhould puſh a third over a precipice. But care 
- muſt be taken not to reckon in this claſs the ſudden ſallies which 
flow from paſſion, drunkenneſs, or the like: for though after one's 
anger is worked up to a certain height, or after he is intoxicated to a 
certain degree, he may in ſome ſenſe be ſaid not to be maſter of him- 
ſelf, yet the firſt principle of action is truly in the agent; for every 
man may by due pains check his irregular paſſions in their firſt mo- 
tions; and therefore what one does under the influence of theſe, is to 
be accounted his action. This rule, however, does not always hold in 
civil caſes. An obligation granted by a perſon while he is in a ſtate of 
abſolute and total drunkenneſs, is ineffectual, becauſe the granter is in- 
capable of conſent; for the law has thought it equitable to protect thoſe 
who have not the uſe of their reaſon, (even though they ſhould have 
loſt it by their own folly), from the fraud or circumvention of others ; 
but if it ſhould alſo ſcreen them againſt the conſequences of crimes, 
the fouleſt enormities might be committed and juſtified under the co- 
lour of drunkenneſs *. 


6. On the ſame principle, infants, or ſuch as are in the confines of Lafants are 


infancy, are incapable of a criminal action, dole not being incident 
to that age, /. 12. Ad leg. Corn. de fic. In ſome texts of the Roman 
law, it is aſſerted in general terms, That crimes are not impnteable to 
pupils. But this rule is hardly to be reckoned a rule in ours; for 
ſince the preciſe age at which one becomes capable of malicious in- 
tentions is fixed neither by nature nor by ſtatute, we have thought it 
reaſonable to leave it to the judge to diſcover it, as he is beſt able, from 
the pupil's manners, courſe of life, natural parts, and other circum- 
ſtances T. Where the guilt of the crime committed by the pupil ariſes 
chiefly from ſtatute, ſo that its criminal nature is not ſo obvious, he 
ought not to be puniſhed, ii malitia ſuppleat etatem, unleſs he appear 
to have a degree of ſagacity and judgment above his years : but where 
the deformity of the criminal act is diſcoverable by natural light, the 
pupil, if he be proximus pubertati, may be more eaſily preſumed capable 
of committing it; yet, even in that caſe, he is not to be puniſhed pena 
ordinaria, it being reaſonable to make ſome allowance for the weakneſs 
and vacillancy of nonage. Dole is ſeldom or never inferred againſt a 
pupil, who is charged, not as principal criminal, but as acceſſory or 
privy to the crime, by giving counſel or advice how to commit it; be- 
cauſe a greater degree of judgment and addreſs is required to be aiding 
to another in the commiſſion of a crime, than to be himſelf the perpe- 
trator of it; ſuch a degree as is hardly preſumable in that age. 


incapable of 
crime, and 
pupils, nf 
malitia ſup- 
pleat ætatem. 


7. Idiots and furious perſons muſt be as incapable as pupils of As are idiots 


committing crimes, ſince a malicious intention cannot be charged a- 
gainſt either of them, I. 5. H 2. Ad kg. Aquil.; I. 12. Ad leg. Corn. de fic. ; 
but 

* See Maclaur. Crim. p. 643, 644. 732. See likewiſe Bayne's Notes, p. 4. 5 19. 


+ See Maclaur. Crim. p. 100. 747- At the Aſſizes at Huntingdon, March 16. 1778, 
three pupils indicted for murder, were found non capacer doli. 
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but leſſer degrees of fatuity, or furioſity, which only darken reaſon, 
without totally obſcuring it, afford not a total defence to the pannels, 
but barely ſave from the pzna ordinaria, If the madneſs recur regu- 
larly at certain ſtated periods, and if the crime be committed in an 
interval between thoſe periods, the committer is preſumed to have 
had, at that interval, the exerciſe of his reaſon. After a perſon, how. 
ever, has fallen under the power of that diſtemper, his puniſhment 
ought to be mitigated, though the crime ſhould have been committed 
in a lucid interval; for where madneſs? has once diſordered the judge- 
ment, eſpecially if it has often recurred, it leaves ſuch a degree of 
weakneſs in the mind, as is apt to betray the perſon affected into acts 
of a criminal nature. 

8. Some doctors have divided dole into true and preſumptive, But 
it will be perceived, on the ſmalleſt attention, that all dole muſt be 
preſumptive; for it is an act of the mind, which can only be diſco- 
vered by the outward ' circumſtances from which it is preſumed, In 
palpable criminal acts, as in blaſphemy, rape, murder, &c. dole is 
preſumed from the act itſelf ; becauſe it cannot poſſibly bear a fa- 
vourable conſtruction : and in actions which are either innocent or 
criminal, according to the good or bad intention of the agent, dole 
muſt alſo in that caſe be either preſumed or not, from the circum- 
ſtances previous to, or concomitant with the action. 

9. When we ſpeak of a crime, we neceſſarily underſtand ſome out- 
ward expreſſion of one's thoughts or intentions, by word, writing, 
or action. A thought, when it is not put forth into action, however 
offenfive it may be in the fight of God, is not cogniſable by any hu- 
man tribunal as a crime : for though mere thoughts were capable of 
proof, they are not hurtful to ſociety ; and crimes are puniſhed, on- 
ly in ſo far as they affect ſociety, and the police of the ſtate, It is 
not ſo clear, how far a bare attempt, or conatus, to commit a crime, 
may be the foundation of a criminal proſecution. Doctors incline 
generally to the favourable opinion, that it ought not to be puniſhed 
pena ordinaria, with the ſame puniſhment which the law has inflicted 
on the crime itſelf ; but Mackenzie, Crim, part. 1. tit. 1. 4. aſſerts, 
that in atrocious crimes, the attempt, ſi deventum ſit ad actum maleficio 
proximum, ought to be puniſhed as ſeverely as if the crime had been 
actually committed; both becauſe ſuch attempt is a leſſer degree of 
that very crime to which it ſo nearly approaches, and becauſe the 
{tate cannot be otherwiſe ſecure from the perſon who has diſcovered 
ſuch a wicked and miſchievous diſpoſition. | 

10. One may be guilty of a crime, not only by perpetrating it, 
but by being acceſſory to, or abetting it; which is called in the Ro- 
man law, ope et conſilio, and in ours, art and part. By art is under- 


ſtood, the mandate, inſtigation, or advice, that may have been given 


towards committing the crime; part expreſſes the ſhare that one takes 
to himſelf in it, by the aid or aſſiſtance which be gives the criminal 
in the commiſſion of it. One therefore may become art and part, 


either, fit, by giving a warrant or mandate to commit the crime; 


Acceſſory by 
giving a man- 
date. 


2dly, by giving counſel or advice to the criminal how to conduct 
himſelf in it; or 3dly, by his aſſiſtance in the execution of it. 

11. Firſt, By giving a mandate to commit it; for one is not the 
leſs guilty that he does not himſelf perpetrate the crime, if he 
employ another to do it. As the mandant is the firſt ſpring of ac- 
tion, he ſeems rather to be more deeply guilty than the inſtrument 
he uſes in executing it; yet the principal actor's plea, of having 
gotten orders, which it was his duty to have rejected with indig- 

| Nation, 
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nation, will not be admitted, even to the effect of alleviating the pu- 
niſhment. Though the mandant ſhould not give an explicit war- 
rant to the mandatary to commit the crime, yet if he direct him to 
do what may probably be productive of it, he is guilty art and part. 
Thus, if he ſhall give a mandate to wound one, who happens to die 
of the wound, the mandant is, in the general caſe, guilty of murder: 
yet if the order was given to beat him with a ſmall cane, or other 
inſtrument not likely to inflict a mortal wound, the mandant might 
perhaps be found liable only in an arbitrary puniſhment, though the 
inſtrument ſhould have been ſo indiſcreetly uſed as to draw death 
after it. | 

12. Art and part is inferred, 2dly, by adviſing the criminal to per- 
petrate the crime, The Roman law affirms, that a bare advice, 
though without doubt it deſerves cenſure, infers no proper crime a- 


gainſt the adviſer, unleſs it be alſo proved, that he has given actual 


aſſiſtance, I. 36. pr. De furt. But this doctrine has not been adopted 
into the law of any other nation. A diſtinction is commonly made 
by doctors on this head, between the more atrocious crimes, and the 
{lighter delinquencies, In the firſt, the adviſer is equally puniſhable 
with the actor; but in leſſer delicts, his puniſhment ought to be 
mitigated, according to circumſtances. The adviſer's nonage, the 
words uttered by him, if they were of a doubtful meaning, the 


Jocular manner in which they were uttered, or his repenting of the 


advice, and giving the party concerned timely notice of his hazard, 
are all good pleas for reſtricting the offender's puniſhment in lighter 
delinquencies, 

13. Art and part is inferred, 3dly, by giving to the criminal aſ- 
ſiſtance in the commiſſion of the crime. This may be done, either 
in the time of its actual execution, as by preventing the perſon at- 
tacked from making his eſcape ; or previoully to it, by furniſhing the 
actor with poiſon, arms, or other inſtruments that might be of uſe to 
the actor in committing it, But in all previous aſſiſtance, the evidence 
muſt be clear, that the perſon aſſiſting knew, when he gave ſuch aid, that 
a criminal uſe was intended to be made of theſe inſtruments : it would 
too much expoſe innocence, if uncertain preſumptions were to be receiv- 
ed in proof of this ſpecies of art and part. That protection which 
is given to the criminal after the commiſſion of the crime, ex. gr. by 
favouring his eſcape, knowing his guilt, or concealing him from ju- 
ſtice, can with no propriety be called afijfance. It commonly gets the 
name of abetting ; but though it be itſelf a crime, and therefore may 
in particular caſes be puniſhed arbitrarily, it cannot amount to the 
character of art and part, ſo as to ſubject the abettor to the ſame pu- 
niſhment that is due to the principal criminal, except where it is de- 
clared otherwiſe by ſtatute; an inſtance of which occurs in the har- 
bouring of thieves, 1567, c. 21. Yet if he who has thus favaured the 
criminal, had, previouſly to the commiſſion of the crime, promiſed 
him ſuch protection, both are involved in equal guilt; for nothing 

can be a ſtronger incitement to a crime, than the aſſurance of being 
ſcreened or protected from juſtice. . 

14. The commands of a prince or magiſtrate, acting as ſuch, ex- 
cuſe altogether in leſſer crimes ; becauſe what one does under theſe 
orders, is conſidered as an act, rather of obedience to the prince, than 
of contempt of the law. But the prince's command to commit more 
atrocious crimes, exempts the criminal merely from the pæna ordinaria; 
becauſe the duty of obedience to the law of God cannot be diſpenſed 

Vor, II. 9 F with 
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or huſband in the more flatitions crimes, have not the effect ſo much 
as to alleviate the puniſhment, agreeable to Nut. Gul. c. 19. F 8. The 
orders cf a maſter to his fervant, do not ſecure from puniſhment, even 
in the ilighter offences; becauſe a ſervant is more at liberty to judge 
of the lawfulneſs of his maſter's orders, and to refuſe obedience to 
them, if they be unlawful, than a ſubject, or ſon, or wife is, with re- 
ſpe to thoſe of their ſovereign, or father, or huſband, Mack. Crim, 
part 1. tit. 35. 5. 6.; Stair, p. 76. & 4. Baton Abrid. vol. iii. p. 560. 
15. Crimes are puniſhed in a higher or lower degree, as they affect 
ſociety more or leſs. Thoſe that in their conſequences are more hurt- 
ful to ſociety, or that have a more immediate tendency to throw the 
ſtate into violent convullions, are puniſhed by death: others leſs hei- 
nous eſcape with a gentler puniſhment, ſometimes fixed by ſtatute, 
and ſometimes arbitrary, i. e. left to the diſcretion of the judge, 
who may exerciſe the power entruſted to him, either by fine, 1mpri- 
ſonment, or corporal puniſhment. Where the law declares the puniſh- 
ment to be arbitrary, the judge can in no caſe extend it to death; for 
where it intends to puniſh capitally, it ſays ſo in expreſs words, and 
leaves no liberty to the judge to modify. In ſeveral of our ancient 
laws, Leg. Burg. c. 132.3 1457, c. 77. the life of the offender is put 
in the mercy or will of the King; which expreſſion, ſome lawyers 
have mazntained, ought never to have been ſtretched into a capital 
puniſhment, either by the judge before whom he was found guilty, 
or by the ſovereign himſelf, from the preſumed benignity of the ſu- 
preme power, But it appears more probable, that the judge himſelf 
had no juriſdiction, in ſuch caſe, to pronounce ſentence againſt the 
criminal ; the parliament having declared, that the aſcertaining the 
punithment to be inflicted on thoſe offenders ſhould be left to the 
King alone; and that the ſovereign, to whom the judge remitted the 
cauſe, ſometimes inflicted a capital, and ſometimes a ſhighter puniſh- 
ment on the criminal, according to the nature of the crime. In all 
trials of crimes confeſſedly capital, the ſingle eſcheat of the criminal 
falls upon conviction, though the ſentence thould not expreſs it : for 
if the bare non-appearance in a criminal proſecution draw this for- 
feiture after it, vid. ſupr. b. 2. t. 5. H 57. much more ought the being 
convicted of a capital crime to infer it: and this 1s agreeable to the 
Roman law, J. 1. pr. De bon. damn. Some of the characters which 
diſtinguiſh capital crimes from others, whether they relate to the 
perſonal liberty of the criminal before trial, or to the diſtance of time be- 
tween the ſentence and the execution, are to be explained afterwards, 
16. Certain crimes are committed more immediately againſt God 
himſelf, others againſt the ſtate, or the public peace, and a third ſort 
againſt particular perſons. The chief crime in the firft claſs, cogniſ- 
able by temporal courts, is blaſphemy, which is the crime of treaſon a- 
gainſt the Deity ; and upon this account, it is ſometimes called uin 
leſe-majeſly. Under this crime may be comprehended Atheiſm : and 
it is cogniſable by the civil magiſtrate ; becauſe it has a moſt direct 
tendency to extinguiſh the natural ſenſe of the eſſential difference be- 
tween good and evil, the belief of which is the firmeſt foundation 
and ſupport, and the ſtrongeſt cement of civil ſociety. The puniſh- 
ment of blaſphemy was capital, both by the Jewiſh law, which en- 


acted, that the blaſphemer ſhould be dragged out of the city, and 
| | ſtoned 


* Axtel, one of the regicides, juſtified himſelf as being a ſoldier acting by the command 
of his officer, whom he mutt have obeyed or died. But the court of King's bench did not 


ſuſtain the defence, Keyling's Rep. p. 15. 
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ſtoned to death, Levit. xxiv. 16. and by the Roman, ew. we? I 
blaſphemy, doctors diſtinguith between that kind which aſcribes any 
thing to God inconſiſtent with his perfections, as injuſtice, cruelty, 
reſentment, Sec.; and thoſe oaths and imprecations, which, without 
any deliberate delign of expoling the divine attributes, tend to throw 
contempt upon religion. It is the firſt ſort only which is puniſhable 
by death; the laſt eſcapes with an arbitrary puniſhment proportioned 
to the circumſtances and aggravations of the crime. 

17. Thoſe who rail upon, or curſe God, or any of the perſons of 
the bleſſed Trinity, are, by 1661, c. 21. to be puniſhed with death 
even for a ſingle act: he who barely denies the exiſtence of God, is 
not ſubjected to a capital puniſhment, unleſs he perſiſt obſtinately in his 
denial. The reaſon of the difference lies in this, that railing againſt 
God muſt be attended with malice; whereas the denying his exiſtence 
may proceed from 1gnorance, But as the leaſt inſtruction muſt ſer 
one right in that point, the law preſumes, that whoever perſiſts in 
his denial will not be ſet right. The words in the act, ob/tinately per- 
{its therein, ſtrongly imply, that the offender's repentance at any time 
before trial is to be admitted as a ſufficient ground for abſolving him. 
A later ſtatute, 1695, c. 11. which ratifies the former, extends the 
crime to the denial of the providence of God, or of the authority of 
the ſcriptures, either in writing or diſcourſe : For the firſt offence of 
this ſort, the criminal is to give ſatisfaction in open church in ſack- 
cloth; and this may be tried by any magiſtrate : for the ſecond, he 
is to be fined in one year's valued rent of his real eſtate, and the 
twentieth part of his perſonal; which is cogniſable by ſheriffs, and 
bailies of boroughs: and the third is to be puniſhed capitally by the 
court of juſticiary. 

18. Correſponcling with ail ſpirits, and the practiſing of witch- 
craft by their aid, and under their influence, falls properly under 
this claſs of crimes : and as our legiſlature in former ages was of opi- 
nion, that thoſe diabolical arts did not ceaſe upon our Saviour's 
death, it was enacted by 1563, c. 73. that all who uſed witchcraft, 
ſorcery, necromancy, or pretended ſkill therein, and all conſulters 
of witches and forcerers, ſhould be puniſhed capitally ; upon which 


ſtatute, numberleſs innocent perſons were tried, and burnt ta death, 


upon evidence which, in place of affording reaſonable conviction to 
the judge, was fraught with abſurdity and ſuperſtition. It is now 
unneceſlary to enter into a particular explication of that law; ſince, 
by a Britith ſtatute, 97 Geo, II. c. 5. all proſecution upon witcheratr, 
ſorcery, or conjuration, is prohibited. To diſcourage pretences to 
ſuch arts as frequently impoſe on the ignorant, all perſons who thall 
pretend to witchcraft, or undertake from their {kill in any occult 
ſcience to tell fortunes, or diſcover ſtolen goods, are by the fame fla- 
tute to ſufſor impriſonment for a year, to ſtand in the pillory once in 
every three months of that year, and to give ſurcties for their good be- 
havicur, for ſuch time as the court ſhall direct. 

19. Of the crimes committed againſt the ſtate, ſome are levelled 
immediately againſt the ſupreme power, and ſtrike at the conſlitution 
elf, while others merely diſcover ſuch a contempt and diſregard to 
the law, as may contribute to baffle its authority, or flacken the reins 
of government. Of the firſt ſort is treaſon ; which is that crime that 
is aimed againſt the ſtate itſelf, and fo has a direct tendency to ſub- 
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vert the conſtitution, and ſet the whole nation in a flame. It was in 


the Roman law ſtyled crimen majęſtatit; becauſe it was * againſt 
the 


* See Maclaur. Crim. P. 12. 73 1. C ſe of Aiten bead. 
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Bo O INV. the majeſty and dignity of the ſtate: and with us it has the name of 
MID reoſon, from the French trubiſon; it being an act of treachery againſt 
the commonwealth. | 
Treaſon pro- 20, Treaſon was by the law of Scotland either proper or ſtatutory, 
; wot tatu- Thoſe facts which were treaſonable by the Common law, conſtituted 
4 the crime of proper or high treaſon ; ſuch as, contriving the death 
of the ſovereign, or laying him under reſtraint in his perſon, or in 
the exerciſe of the government; raiſing a fray in the hoſt without a 
cauſe, (from the Latin hoſtis, which, in the middle ages, was uſed to 
ſignify an army or incampment ; ſee Du Cange, v. Hoſts); levying 
war againſt him, or inciting others to invade him; the aſſaulting of 
caſtles where he reſided ; the endeavouring to alter the ſucceſſion ; 
impugning the authority of the eſtates of parliament ; the making of 
treaties either with ſubjects or with foreign ſtates, or maintaining any 
forts without the King's conſent ; and the reſetting or concealing of 
traitors, 1449, c. 24.3 1455, c. 54-3 1584, c. 130.; 1661, c. 5.; 1662, 
7. 2. On the other hand, all facts, which, though they do not of 
their own nature carry in them any of the diſtinguiſhing charaQers 
of proper treaſon, were, from their enormous guilt, and miſchievous 
conſequences, puniſhable by ſtatute with the pains of treaſon, got the 
name of fatutory treaſon, viz. theft by landed men, 1587, c. 50. ; mur- 
der under truſt, ibid. c. 51.; wilfully ſetting fire to coal-heughs, 1 592, 
c. 146.; or to houſes or corns, 1528, c. 8.; and aſſaſſination, 1681, 
c. 15. The puniſhment of treaſon, whether proper or ſtatutory, was 
death, and the forfeirure to the crown of the traitor's eſtate, both real 
and perſonal ; and the extinction of all the heritable dignities, ho- 
nours, or privileges, that the King had conferred on him *. The 
year immediately enſuing the union of the two kingdoms, anno 1707, 
the Britiſh parliament, judging it reaſonable that the whole united 
kingdom ſhould be governed by the ſame law in the matter of trei- 
ſon, as their obligations of loyalty were the ſame, declared by 7 Ann. 
c. 21., That the laws of high treaſon that then obtained in England 
ſhould alſo take place in Scotland, not only with reſpect to the facts 
which conſtituted that crime, but in relation to the forms of trial, 
the corruption of blood, and all the other penalties and forfeitures con- 
ſequent on it, ——The facts which, by the former law of Scotland, 
interred ſtatutory treaſon, are by this Britiſh act declared to be ſimply 
capital crimes. 
Compaſſing 21. It is declared high treaſon by 25* Edw. 7/1. fat. 5. c. 2. to com- 
the death of paſs or imagine the death of the King, or of the Queen-conſort, or 
> the of their eldeſt ſon, the Prince, who is, for the time, heir- apparent to 
crown. the crown. By the King, is to be underſtood the ſovereign, whether 
No treaſon to King or Queen: for though a queen who is ſuch in her own right, is 
xp ers te not included in the words of the act; yet the ſpirit and intendment of 
ing KEE it plainly comprehends every perſon inveſted with the royal dignity : 
time, and this hath been ſo little doubted, that neither Q. Mary, Q. Elifa- 
beth, nor Q. Anne, thought it worth while to get the act extended 
to Queens-regnant, It was by the ſame ſtatute made treaſon to vio- 
late the 1 or the wife of the King's eldeſt ſon, or the 
King's eldeſt daughter unmarried, or to levy war againſt the King, 
or to adhere to his enemies, or to counterfeit the great or privy ſeal, 
or to kill the chancellor, treaſurer, or any of the twelve judges, while 
in their places doing their offices; becauſe judges and magiſtrates of 
the higheſt rank, while they are in the actual exerciſe of their func- 
tions, are confidered as more immediately repreſenting the ſovereign: 
| and 


* As to the ſentence in the caſe of treaſon, See Princ. of Penal Law, P. 147. 


- 
— 
* * 
* ” 
* * * * . * x > " 
* * % + 89 -, 
6 * 
* d * 1 0 
* 4 * 
. . 2 i * 
® * 
8 x 0 
. 
* 
+ 0 * 
* 
4 « 
* „ 
0 0 
. 
- 
. 4 
* 
5 
* 
4 
* 
* 
* 
* 
* 
. 
* 
5 
- 
* * 
* . 
* 
. 
a . 
© . 
* 
* 
” . . 
* * * 
9 * 6 . 
* 
» 
o 
* 
. : S564" a: Fy % 
” 1 4 . 4 


Of Crimes. 759 


and this laſt part of Edward's ſtatute, is, by the aforeſaid act 7 Ann, Tr. IV. 
applied to Scotland, in the caſe of ſlaying any lord of ſeſſion or of NIE 
juſticiary while they are fitting in judgement. After a period was 
ut to the deſolating civil war between the houſes of York and Lan- 
caſter, it was equitably enacted by 11? Hen. VII. c. 1. That no perſon 
ſhould be accuſed of treaſon, for having adhered to that king who 
ſhould be in poſſeſſion for the time, though he ſhould be. afterwards 
declared an uſurper. This act, which ſtands unrepealed, affords a juſt 
ſecurity to well-diſpoſed perſons, in thoſe turbulent times, when the 
claimant to the crown, who is this day in poſſeſſion, may be turned 
out of it the next. It is alſo declared treaſon, 13? Gul. III. c. 3. to 
hold correſpondence with the Pretender, (now deceaſed), or any em- 
ployed by him; and, by 6“ Ann. c. 7. to affirm adviſedly, by writing 
or printing, that the then Queen, and her ſucceſſors, are not the law- 
ful ſovereigns of theſe realms, or that the Pretender hath any title 
to the crown, or that the King and parliament cannot limit the ſuc- 
ceſſion to it. 

22. Several treaſon- laws have been from time to time enacted for Counterfeit- 
preſerving the purity of the coin. The before mentioned ſtatute of on Nr 
Edward III. makes it treaſon to counterfeit the King's coin, or to im- of the king: 
port falſe money; which is extended by 1* Marie, /eff. 2. c. 6. to the dom. 
counterfeiting any foreign coin that ſhall be current in England; and 
by two ſtatutes, 5* 18“ Eli. to the waſhing, clipping, or lighten- 
ing of the proper money of the realm. Whoever ſhall have in his 
poſſeſſion any preſs for coining, or ſhall convey out of the King's mint 
any inſtrument of coinage, is declared guilty of treaſon by act 87 &» g® 
ul. III. c. 26.; but this kind of treaſon does not draw after it the 
corruption of blood. Soon after the Engliſh reformation from Pope- 
ry, ſeveral acts were paſſed in the reign of Eliſabeth for the better ſe- 
curing the Proteſtant religion, by which many points which bore not 
the proper treaſonable character, were declared treaſon ; ſuch as main- 
taining, by reiterated acts, the Pope's juriſdiction, by ſpeaking, writ- 
ing, or acting, 5* Eliſ c. 1, ; the putting to execution any of the Pope's 
bulls, 13* Eliſ. c. 2.; the perverting others, or being perverted to 
Popery, with a view of withdrawing from the ſovereign's obedience, 

23 ER. c. 1.; 3* Jac. J. e. 4. , 23, &. 

23. The ſtatute of Edward III. requires, that in all trials for trea- In all trials 
ſon, evidence be brought againſt the pannel of ſome open deed, or — — 
ouvert act, manifeſting the crime. Thus, if one be indicted for ima- be an ourere 
gining the King's death, which is an act of the mind, the treaſon muſt a8. 
appear by ſome out ward act done by him, which may indicate an in- 

tention to kill. Some Engliſh lawyers have affirmed, that the bare 
emiſſion of words makes an ouvert act, as words are the moſt natural 

means of expreſſing the thoughts: but Lord Coke, and moſt of their 

other writers, maintain the negative ; both becauſe the ſtretching of 

points of treaſon is unfavourable, and becauſe, in common ſpeech, 

words, and acts or deeds, are oppoſed to one another, and therefore 

ought not to be explained into each other, ſo as to infer the ſevereſt 
penalties, —As to the ſecond point, the forms of proceeding in trials 

upon treaſon, it ſhall be ſhortly explained, after finiſhing the detail of 

the ſeveral kinds of crimes. 7715 

24. The pains and forfeitures conſequent on treaſon, are now alſo The pains 
the ſame in Scotland as in England, by the aforeſaid act 7 Ann, and forf:i- 
Theſe relate either to the forfeiting perſon himſelf, or to third par- fun“ „f ter- 
ties. The perſon convicted of treaſon, forfeits to the crown by the 


Vor. II. | 8 law 
*. Sce Princ. of Penal Law, p. 137. 
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Boox IV. law of England, not only all his heritable eſtate, whether in fee-ſimple 
or fee-tail, i. e. whether he poſſeſs the lands as abfolute proprietor, or 
be limited by an entail, but alſo his moveable effects, or, in the Eng- 
liſh law-ftyle, his goods and chattels. He forfeits alſo all his honours 
or dignities; for he becomes ignoble, by his conviction or attainder, 
The corruption which his blood thereby ſuffers, renders him inca- 
pable of ſucceeding to any anceſtor ; and the eſtate, which he himſelf 
cannot take, falls, not to the crown by forfeiture, but to the immedi- 
ate ſuperior as eſcheat, ob deſectum haredis, without diſtinguiſhing whe- 
ther the lands hold of the crown, or of a ſubject, Cite, 1. Inſtit. vol. 1. 
J. 1. c. 1. $4. ; Hale, Plac. Coron. vol. r. c. 27. | 

Conſequences 25, Third perſons who may be affected by the conviction of the 

of treaſon to traitor, are either, firſt, claimants under a title preferable to that of 

> on vec the attainted perſon ; or, 2dty, his heirs at law; or, 3%, his eredi- 
able title to tors and ſingular ſucceſſors ; or, qt, his heirs of entail. As to the 

—_— at. „t, Every eſtate, of which the attainted perſon had been poſſeſſed 

f for five years immediately preceding the attainder, fell by the law of 
Scotland to the crown, though evidence ſhould have been brought 
that the lands truly belonged to another proprietor; and thus the 
right owner was {tripped of his property, upon a preſcription of five 
years, in place of forty: but thar rigorous ſtatute was repealed 
by 1699, c. 33. whereby forfeited eftates were ſubjected to all real ac- 
tions and claims againſt them, though ſack actions had not been 
raiſed within the five years; after which laſt ſtatute, the five years 
poſſeſſion of the forfeiting perſon, introduced by the act 1584, c. 2. 
reſolved into a ſimple preſumption, that his right was good, as long 
as no better appeared. _ 

Conſequence 25, As to the legal heirs of the traitor, ſceing his whole eſtate falls 

4 ors. to the crown, his heirs cannot inherit upon his death; nor can any 

unt r. heir ſaccced to an anceſtor, where the propinquity betwixt the two is 
neceſſarily connected by the attainted perſon, or where the attaint- 
cd perſon would have ſucceeded to the eſtate of the deceaſed, had it 
not been for his attainder. Hence ſpecial ſtatutes have been enacted, 
to enable perſons to ſucceed in lands or dignities, who could nor, 
without the aid of parliament, have ſucceeded in them, on account 
of the bar created by the intervention of the forfeiting perſon. Yer 
it hath lately been adjudged by the Houſe of Lords, upon a reference 
to them by his Majeſty, that on the deceaſe of the laſt Duke of Athol, 
whoſe younger brother Lord George Murray had been attainted of 
treaſon, and had died before him, the pecerage deſcended to Mr Mur- 
ray, fon to the attainted perſon, though he could not connect his pro- 
pinquity to the Duke his uncle, otherwiſe than through his father, 
who was forfeited. This judgement proceeded on principles of the 
Enclifh law, to which there is nothing analogous in ours; but a ſepa- 
rate ground may be offered in ſupport of it, derived from the reaſon 
of the thing, that before the ſucceſſion to the peerage had opened, 
the attainted perſon was dead, and by his death the bar removed, 
which would have interrupted the deſcent of that dignity, if he had 
ſurvived the Duke his brother. 

Conſequence 27. As to the creditors and ſingular ſucceſſors of the attainted per- 

to his credi- ſon, the traitor's eſtate was forfeited to the crown by our moſt an- 

tos anc lin- cient law, without being ſubjected to any debts or burdens which 
fo had been charged on it previouſly to the forfeiture, other than thoſe 


ſors and heirs 


of entail, which the King himſelf had confirmed ; for as the King was, by the 
feudal plan, the abſolute dominus or lord of all the lands within his 
dominions, jure coronæ, the right of property, in ſo far as he had given 

- it 
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it by the feudal grant to his vaſſal, revived on the vailal's forfeiture z Tir. IV. 


ſo that the ſovereign could not, with propriety, be conſidered as the 
vaſſal's ſucceſſor, nor conſequently ſubjected to any of his debts which 
himſelf had not ratified. But the parliament 1690, c. 33. upon a 
recital, that no perſon ought to have a power of confiſcating by his 
crime what he could not ahenate by his conſent, enacted, that the 
rights of widows, huſbands, tack{men, creditors, and heirs of entail, 
ſhould not be hurt by any forfeiture for high treaſon *. It was for 
ſome time doubted, whether this act, which ſecured the private right 
of perſons who were not involved in the traitor's guilt, was repealed 
by the act 7? Ann. ſubjecting traitors tried in Scotland to the pains 
and forfeitures of the Enghth law. It appears, that the Commiſſion- 
ers of Inquiry who were named ſoon after the rebellion in 1715, 
made a doubt of it; for which ſee Farther report of Commiſſioners 
of lnquiry, p. 15. 21. 23. G.; both becauſe the excluding of creditors 


is not a penalty inflited on the traitor, but rather a forfeiture of in- 


nocent perfons; and becauſe our private rights are, by the articles of 
Union, c. 18. declared unalterable, except for the evident utility of 
the ſubject; which article, it would ſeem, ought to have the effect of 
preſerving in force ſo beneficial a ſtatute, till at leaſt it had been ex- 
preſsly repealed by a Britiſh ſtatute : but it is now held for an agreed 
point, that the rights of the traitor s creditors muſt be determined by 
the lav of England, notwithſtanding the forefaid act 1690. All real 
creditors upon a forfeited eſtate are, by the Enghſh law, ſecured a- 
gainſt the conſequences of their debtor's attainder; but perſonal cre- 
ditors ſeem to have but little ſecurity by that law, By ſpecial ſtatutes, 
however, paſſed after the two rebellions in 1715 and 1745, the courts 
to which the pariiament referred the determination of the claims on 
the forfeited eſtates in Scotland, were empowered to ſuſtain the claims 
of all lawful creditors, whoſe debts were contracted before a certain 
period, previouſly to which it could not be ſuſpected by the lenders, 
that the debtors had a view to riſe in arms againft the King Þ. The 
_ conſequences of treaſon, in ſo far as they affect the traitor's ſingular 
ſucceſſors, and even his heirs, are made temporary by the aforeſaid 
act 7 Ann, which declares, That after the Pretender ſhall be three 
years dend, no attainder for treaſon ſhall have the effect to diſinherit 
the heir, or hurt the right of any perſon, other than that of the of- 
lender himſelf during his natural life: but the term of this Jaw is, 
by 17* Geo. II. c. 39. prorogated during the lives of any of the Pre- 


tender's ſons. Though by the Engliſh law, an eſtate-tail becomes 


forfeited to the crown, by the attainder of the preſent heir or tenant ; 
yet where the deed of entail contains fubſtirutions or remainders over, 
in default of the attainted perſon, and the heirs of his body, ſuch 
forfeiture is only temporary, limited to the life of the attainted per- 


{on, and of ſach iſſue of his as would have been inheritable to the' 


eſtate, had he not been attainted. A cafe occurred lately, that the 
heir to ſuch an eſtate had iſſue born in France after his attainder, and 
died, leaving that iſſue. The queſtion in debate was, Whether the 
eſtate or intereſt which was forfeited to the crown, determined by the 
death of the attainted perſon, ſo that it veſted immediately in him 
who was ſubſtiruted to the attainted perſon, and his iſſue; or whe- 
ther it continued in the crown during the life of that iſſue? The 


crown-lawyers argued, that the eſtate continued forfeited, in regard 


that the iſſue, though born without the hegeance of the ſovereign, 
were 
* See on this ſubject, Fount. vol. i. p. 182. 


See on this ſubject, Rem. Dec. No. 118. 
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were naturalized, and conſequently inheritable to the eſtate by 7 Ann, 
c. 5. by which all the children of natural-born ſubjects, though born 
out of the kingdom, are naturalized. The ſubſtitute to the attainted 
perſon's iſſue pleaded a poſterior ſtatute, 4* Geo. II. c. 21. which ex- 
preſsly excludes the children of perſons attainted of high rreaſon from 
the benefit of the former ſtatute of Anne. The court of ſeſſion pro- 
nounced judgement for the crown, Feb. 18. 1752; but upon an ap- 
peal, the Houſe of Lords, after an unanimous opinion, given by the 
judges, that the crown's right determined in the caſe above ſtated, ad- 
judged, that the ſubſtitute had right to enter into the immediate poſ- 
ſeſſion of the eſtate, New Cell. i. 3. ; ibid. p. 327. 


Miſprifon of 28. The act 7? Ann. makes the Engliſh law ours, not only in trea- 


ſon, but in miſpriſion of treaſon ; by which is underſtood the over- 
looking or concealing of treaſon, from meprenare, to overlook or ne- 
glect. It is inferred from one's bare knowledge of the treaſon, and 
not diſcovering it to a magiſtrate, or other public perſon who is by 
his office impowered to take examinations, though he ſhould not in 
the leaſt degree aſſent to it. The puniſhment of this crime is impri- 
ſonment, together with the forfeiture of the offender's moveables, 
and of the profits of his heritable eſtate during his life; or, in the 
ſtyle of the law of Scotland, his ſingle and liferent eſcheat, Hale, Plac. 
Coron. vol. 1. c. 28. | | 3 
29. The crime of ſedition conſiſts in raiſing commotions and di- 
ſturbances in the ſtate. It is either real or verbal. Real ſedition is 
inferred from an irregular convocation of a number of people, with- 
out lawful authority, tending to obſtruct or trouble the peace of the 
community. Such commotions as are aimed directly againſt the ſo- 
vereign or ſtate, amount to high treaſon ; but where they are raiſed 
merely to redreſs ſome ſuppoſed grievance, it is the crime which falls 
properly under the name of edition. As thoſe convocations were 


commonly aſſembled within our larger boroughs, where there is the 


greateſt confluence of people, our old ſtatutes prohibiting them are 
chiefly levelled againſt convocations within borough. The perſons 
of the tranſgreſſors are to be at the King's will, and their goods to be 
confiſcated, by 1457, c. 77-3 1491, c. 34 The puniſhment is by a 
poſterior act, 1563, c. 83. made capital: but by a ſtill later one, 1606, 
c. 17. the perſons guilty are to be puniſhed in their bodies and goods, 
conformably to the laws of the kingdom; which expreſſion is ſeldom 
or never ſtretched to a capital puniſhment. Whoever attempts to raiſe 
bodies of armed men in an hoſtile manner, and under regular pay, 
without the King's permiſſion, is to ſuffer death, by 1563, c. 75. All 
perſons who ſhall be aſſembled to the number of twelve, and being 
required by a public proclamation made by a magiitrate, conſtable, 
or other officer of the peace, to ſeparate, ſhall nevertheleſs continue 
together for an hour after ſuch proclamation, are by a Britiſh act, 
1* Geo. J. St. 2. c. 5. commonly called he riot-act, to ſuffer death, and 
the confiſcation of moveables. Verbal ſedition, which in our ſtatutes 
gets the name of lcaſing-making, is inferred from the uttering. of words 
tending to ſedition, or the breeding of hatred and diſcord between 
the King and his people. This crime was declared capital by 1424, 
c. 43-3. 1540, c. 83.: but becauſe theſe ſtatutes, from the various gloſ- 
ſes that might be put upon them by partial affection, or the workings 
of reſentment, proved extremely inſnaring to the ſubjects, that crime 
was, by 1703, c. 4. declared puniſhable, either by impriſonment, fine, 
or baniſhment, at the diſcretion of the judge, 

30, The 
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zo. The wilful perverting of judgement by judges or magiſtrates, 
whoſe office and duty it is to protect the innocent, and puniſh the 
guilty, may be claſſed under this head. By the Roman law, all judges 
and magiſtrates of provinces, who received money which they ought 
not to have received, were ſaid to be guilty of the crimen repetundarum; 
which term was at laſt applied to every caſe where the judge accepted 
of a bribe to pervert judgement, J. 1. Ad lg. Jul. repet. It was pu- 
niſhed, either by bamſhment, or more ſeverely, according to the na- 
fure of the crime ; but where the bribe was received in the trial of a 
capital crime, the criminal ſuffered death, J. 7. $ 3. cod. tit. This 
crime of exchanging juſtice for money, was afterwards called by the 
doors baratrta, from the Italian barattere, to truck or barter : Ba- 
ratriom committit qui propter pecuniam juſtitiam baractat. This vocable is 
uſed in 1427, c. 107, to denote the crime of clergymen who went a- 
broad to purchaſe benefices from the ſee of Rome with money. No 
ſpecial puniſhment was by that act inflicted on the offenders: but by 
an act pafled ſoon after the Reformation, 1567, c. 2. thoſe who apply 
to the ſee of Rome for benefices, are to be puniſhed with the pains 
of baratry ; which are there deſcribed to be proſcription, baniſhment, 
and an incapacity to enjoy any honour or dignity. Judges who, 
through wilfulneſs, corruption, or partial affection, uſe their autho- 
rity as a cover to injuſtice or oppreſſion, are to be puniſhed with the 
loſs of honour, fame, and dignity, by 1540, c. 104. Theft-bote is a 
crime of this nature ; which comes from bote, a Saxon word, which 
we uſe to this day for compenſation, and conſiſts in taking a gratui- 
ty in money or goods from a thief, to ſhelter him from juſtice, and 
in ſubſtituting that in place of the puniſument “. It is ſtyled in 1436, 
c. 137. the ſelling of a thief, or the fining with him; i. e. taking a 
ranſom, or fine, or compoſition from him, for favouring his eſcape, 
or otherwiſe ſcreening him from pumſhment. By the laſt- quoted 
ſtatute, lords of regality who ſtood convicted of this crime, were to 
ſuffer the loſs of their juriſdictions; and ſherifts, juſtices, and barons, 
the loſs of life and goods. By a poſterior act, 1515, c. 2. private per- 
ſons who take theft · bote are to ſuffer the like pains with the princi- 
pal thief, | 
1. The crime of wrongous impriſonment, which falls under the 
fame claſs, is deſcribed, 1701, c. 6. It is incurred, by a judge or ma- 
giſtrate granting warrants of commitment in order to trial, without 
expreſſing the cauſe of commitment, and proceeding on informations 
not ſubſcribed by the informer ; by officers of the law receiving or 
detaining priſoners on ſuch warrants; by their refuſing to the pri- 
ſoner a copy of the warrant of commitment; by their detaining him 
in cloſe confinement above eight days after his commitment ; or not 
releaſing him on bail, where the crime is bailable ; or by tranſport- 
ing perſons out of the kingdom, without either their own conſent, or 
a lawful ſentence ; ſee below, F85. Thoſe who are guilty of wrong- 
ous impriſonment, are puniſhed with a pecuniary fine, from ſix thou- 
ſand down to four hundred pounds Scots, according to the rank of 
the perſon detained : and the judge, or other perſon. acting contrary 
to the directions of the ſtatute, is, over and above, liable in payment 
to the perſon detained of a ſum of money per diem, proportioned to 
his rank, and is declared incapable of public truſt. This act hath 
been applied, not only againſt magiſtrates, and other officers of the 
law, but againſt private offenders, Dec. 14. 1730, Paterſon ; both be- 
cauſe there are ſeveral expreſſions in the ſtatute which favour that ex- 
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tenſion, and becauſe it is not preſumable that the legiſlature, while it 
was ſecuring the perſonal liberty of the ſubject againſt magiſtrates, 
ſhould have left it inſecure againſt private men, who, without any co- 
lour of title, aſſume the office of magiſtracy, and pervert it to the 
purpoſes of oppreſſion. All the penalties inflicted by this act may be 
ſued for by an action before the ſeſſion, who have the ſole cogniſance 
of that crime, and they are ſubject to no modification *. 

32. The beating or affronting of judges, or other public officers, 
while they are employed in the diſcharge of their duties, diſobedience 
to the Sovereign's commands properly communicated by ſuch officers, 
or one's aſſuming the powers of a judge, in puniſhing his adverſary 
in a Jaw-ſuit by his own proper authority, are truly crimes againſt 
the good government and police of a ſtate, Of this kind are deforce- 
ment, breach of arreſtment, and battery pendente lite. Deforcement 
is the oppoſition given, or the reſiſtance made, to meſſengers, or other 
public officers, while they are actually engaged in the exerciſe of their 
offices. Its criminal nature conſiſts in the affront thereby aimed a- 
gainſt the law itſelf, and the ſupreme power, from which all theſe 
officers derive their authority. Different puniſhments have been from 
time to time inflicted upon offences of this kind: By a ſtatute of 
William the Lion, the criminals were to be impriſoned, c. 4. H.; af- 
terwards, by 1581, c. 118. their perſons were to be puniſhed at the 
King's will, and their moveables to be eſcheated, with the burden of 


the debt due to the perſon injured, and of a farther ſum to be paid 


to him in name of damages; by a ſtill poſterior ſtatute, the lives and 
goods of deforcers were declared to be in the King's will; and at laſt, 
by 1592, c. 150. their moveables were forfeited, the one half to the 
King, and the other to the party at whoſe ſuit the diligence was uſed. 
The benefit of this laſt ſtatute is not confined to meſſengers, but ex- 
prefsly includes the officers of inferior courts ; for it mentions all per- 
ſons whomſoever, who are executing any ſummons, letters, or pre- 
cept, directed by any judge within the realm. 

23. In the trial of deforcement of a meſſenger, the libel will be 
caſt, if it do not expreſsly mention, that the meſſenger, previouſly to 
the deforcement, diſplayed his blazon, which 1s the badge of his of- 
fice : for as meſſengers are diſtinguiſhed by a particular badge, the 
lieges are in bona fide, till the badge be ſhewed, to treat them as if 
they were no meſſengers. A meſſenger muſt alſo ſhew to the party, 
againſt whom the diligence 1s directed, the warrant againſt him, if 
he deſire to ſee it: for as the blazon authoriſes the uſer.of it to act as 
a meſſenger, the warrant gives him authority to execute that particu- 
lar diligence, A meſſenger may be reſiſted without a crime, not on- 
ly when he acts without a warrant, but when he evidently exceeds 
the bounds of it: for in either caſe, he is not ſo properly an executor 
of the law, as a perverter of it, by making it a cover to oppreſſion. 


Hence a landholder was abſolved from a charge of deforcement, who 


had, in the right of hypotheck, ſtopped a meſſenger via fucti from 
poinding, Nov. 18, 1667, Mack. Crim. part 1, tit. 26. F 4. This deci- 
fion is cenſured by that author: and it mult be allowed, that where 
the proceedings of a meſſenger are not glaringly illegal and oppreſſive, 
it might be of bad example to leave debtors at liberty to judge in 
their own cauſe, whether a meſſenger, whom the law hath intruſted 
with the execution of lawful diligence, has truly put the diligence to 
execution according to law. 

34. The 


Wrongous impriſonment in caſes not falling under the ſtatute, is puniſhable at common 
law ; ſee Home, 37. 


— 


ane 
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4 The ſtatute 1592 requires blood to be ſpilt in the deforcement, 
in order to found an action againſt the deforcer: and without doubt, 
where that action is penal, concluding for eſcheat of moveables, the 
defender, who ought, in a criminal trial, to have the full benefit of 
every legal defence, falls to be abſolved, if effuſion of blood be not 
libelled and proved. But if the action be carried on merely ad civi- 
lem effetum, for payment to the purſuer of his debt and damages, th. 
ſtatute is to be more amply interpreted, and action will be ſuſtained, 
if the meſſenger be any how hindered in executing the diligence, 
though no blood ſhould have been drawn in the deforcement. Upon 
the ſame ground, though the words of the act are levelled againſt the 
debtor, or ſuch as ſhall be hounded out, or commanded by him ; yet 
where the concluſion of the libel is barely civil, our practice has ex- 
tended the act againſt all thoſe who ſhall have officiouſly interpoſed: 
to ſave their friend from diligence, though they have not been deſired 
by the debtor. 

35. Deforcement of the officers of the cuſtoms, by perſons to the 
number of eight or upwards, was puniſhed by tranſportation to Ame- 


rica, for a term of years not exceeding ſeven, by 6* Geo. I. c. 21. H 34: IN 


but now by act 19“ Geo. II. c. 34. armed perſons to the number of 
three or more, aſſiſting in the illegal running, landing, or exporting, 
of prohibited or uncuſtomed goods, or any perſon who ſhall forcibly 
reſiſt or wound any officer of the cuſtoms or exciſe, in the execution of 
their office, are puniſhable with death, and the confiſcation of move. 
ables. | | 
36. Breach of arreſtment is a crime of the ſame nature as deforce- 
ment, ſeeing it imports a contempt of the law, and of the authority of 
our courts of juſtice. It is joined with the crime of deforcement, and 
the offenders are ſubjected to the ſame pains that were inflicted on that 
crime by 1581, c. 118. vis. an arbitrary corporal puniſhment, and the 
eſcheat of moveables, with a preference to the arreſter for his debt, 
and for ſuch farther ſum as ſhall be modified to him for damages. 
The cogniſance of this crime, as well as of the laſt, is given to the 
court of ſeſſion ; but that does not exclude the juriſdiction of the juſti- 
ciary, which 1s the proper criminal court. 

37. The crime of battery pendente lite is committed by any party to 
x law-ſuit, who ſhall flay, wound, or otherwiſe invade his adverſa- 
ry, in any period of time between the execution of the ſummons, 
and the full execution of the decree, or who ſhall be acceſſory to ſuch 
invaſion. The puniſhment of this crime is, the loſs of the cauſe, 
1584, c. 138.3 1594, c. 219. The proof of the invation is, by theſe 
ſtatutes, directed to be taken, either by the juſtice or by any other 
competent judge; and upon this ground, the ſeſſion ſuſtzin themſelves 
. judges; for that court is competent to all cauſes which are carried on 
merely ad civilem effeftum. The ſentence which is pronounced upon 
this trial againſt him who committed the battery, is declared by the 
aforeſaid acts not ſubject to reduction, either on the head of minority 
or any other ground: and if the perſon to be tried ſhall be denounced 
for not appearing to anſwer, his liferent, as well as ſingle eſcheat, falls 
immediately after ſuch denunciation. , 

38. Offences againſt the laws enacted for the police or good go- 
vernment of a country, are truly crimes againſt the ſtate. The chief 
of thoſe laws are calculated for the providing all the members of the 
community with a ſufficient quantity of the neceſſaries of life at rea- 
ſonable rates, and for the preventing of dearth. The perſons offend- 


ing in this way were, by the Romans, ſtyled Dardanari, from. Dar- 


danus, 
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danus, whom Apuleins, and ſome other Roman authors, affirm to 
have been a noted magician, who uſed magical arts in the buying 
and ſelling of corns. This crime was committed either by landhold- 
ers who refuſed to ſell the produce of their land at a juſt price; or 
by merchants who bought up great quantities of corn, in the view of 
again ſelling it at a higher price, when the crop thould be more ſcan- 
ty. The richer ſort of theſe offenders were puniſhed relegatrone ; and 
the poorer were condemned to the public works, /. 6. pr. De extraord. 
crim. It gets the name of fore/talling or regrating in our law, and fe- 
veral ſtatutes have been made to puniſh it, 1535, c. 21.; 1540, c. 98, 
and 113.3 1579, c. 88.: but as theſe acts did neither ſufficiently de- 
{cribe the facts from which that crime was to be inferred, nor im- 
poſed any higher puniſhment on it, than the efcheat of the goods 
that were bought or ſold contrary to the directions of the law, it was 
enacted by 1592, c. 148. That whoever bought any corn or. mer- 
chandiſe that was coming to any market or fair, to be there fold, or 
made any contract for it, before the {aid merchandiſe ſhould be in 
that market, or ſhould attempt to raiſe the price thereof, or diſſuade 
any perſoa from bringing ſuch merchandiſe to the market, ſhould 
be adjudged a foreſtaller; and that whoever got into his poſſeſſion in 
2 market, corns, fleſh, fiſli, or other vivres, brought thither to be 
ſold, and ſold the ſame at any market, either holden in the ſame 
place, or within four miles of it, or who got into his poſſeſſion the 
growing corn on the field, by ſale, contract, or promiſe, ſhould be 
reputed a regrater. The ſtatute declares, that a general indictment 
againſt the pannel, that he is guilty of foreſtalling or regrating, ſhall 
be held ſufficient, without any ſpecial adjection of time or place, 
when or where the crime was committed; and that the offender ſhall, 
for the firſt offence, be fined in forty pounds Scots; for the ſecond, 
in one hundred merks ; and for the third, {ſhall ſuffer the eſcheat of 
bis moveables. Mackenzie, Crim. part 1. J. 23. F 7. obſerves, that 
though two or three inſtances appear in the books of adjournal, of 
perſons convicted of this crime, yet no puniſhment followed upon it, 
and , thence concludes for a puniſhment gentler than the ſtatutory : 
but few who have duly reflected on the enormity of this crime, and 
its miſchievons conſequences to the commonwealth, will be forward 
to condemn the legiilature for the ſeverity of the penalties | inflicted 
en it by this ſtatute. Where one buys goods that are carrying for 
{ale to a public market for his own private uſe, he commits no crime; 


for the ſale of goods to a private buyer can have no tendency to en- 
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hance the price of them, and the buyer can have no ſiniſter intention 
to hurt the community, which yet is eflential towards conſtituting the 
crime. | | 

39. Several acts have been paſſed for reſtraining idleneſs, and pu- 
niſhing ſturdy beggars and vagabonds. All between the ages of four- 
teen and ſeventy, yho begged without a badge or teſtimonial given 
them by the magiſtrate, were, by 1424, c. 42. to be burnt on the 
cheek, and baniſhed; and by 1535, c. 22. none were permitted to 
beg in any other pariſh than chat of their birth, under the pains of 
the act 1424. Vagabonds, who ſhall be found begging contrary to 
the proviſions in the foreſaid acts, are to be impriſoned by the judge- 


ordinary, and put in the ſtocks or irons, till their trial: upon con- 


viction, they are to be ſeourged, and burnt on the ear; and upon 


a repetition of the crime, to ſuffer. death, by 1579, c. 74. Under the 
deſcription of vagabonds in this act, are expreſsly included all who 
go about pretending to foretel fortunes, and playing at ſubtle and un- 
| lawful 
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lawful plays, as jugglery, Vc.; all who give no good account how 
they can lawfully earn their bread, or who, though they be able-bodied, 
are idle, ſhunning labour; all minſtrels, not in the ſervice of ſome 
lord of parliament, or borough ; all who uſe forged licences to beg, 
or who, without ſufficient teſtimonials, allege that they have been 
ſhipwrecked, burnt out of their houſes, or herried. The execution 
of the laſt-cited act is, by two poſterior ſtatutes, 1592, c. 147. and 
1597, c. 268. entruſted to magiſtrates of boroughs, and ſheriffs: and 
if they ſhould be remiſs, power is given to the kirk ſeſſion 6f every 
pariſh to appoint commiſſioners, who may hold courts within their 
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bounds, and try the offenders. Theſe and many other acts againſt 


vagrants and ſturdy beggars, are ratified by 1698, c. 21. 

9. There are many ſlighter offences againſt the penal laws, re- 
lating to the peace of the country, which being rather treſpaſſes than 
crimes, and generally puniſhed by the judge-ordinary with a ſmall 
pecuniary fine, are ſeldom or never proſecuted by the interventions 
of juries, according to the forms of a proper criminal trial. Of this 
ſort are the breaking down or endamaging incloſures, either by one's 
ſelf or his cattle, 1661, c. 41.; 1685, c. 39.; 1686, c. 11.; the deſtroy- 
ing or ſpoiling of growing timber, 1698, c. 16. ; 1 Geo. I. St. 2. c. 48.; 
offences againſt the acts tor preſerving the game, /upr. b. 2. f. 6. 6.; 
ſaying ſalmon in forbidden time, 1503, c. 72.; deſtroying plough- 
graith in time of tillage, and ſlaying or houghing of oxen in time of 
harveſt, 1587, c. 82.; ſteeping lint in lochs or burns, 1606, c. 13. ; 
1685, c. 20. ; or in moſs-holes, 13* Geo. I. c. 26. with ſeveral others of 
the like ſort. 

40. Crimes againſt particular perſons may be directed either againſt 
life, limb, chaſtity, goods, or character. Of the firſt kind, the chief 
is murder, which may be defined, The taking away of one's life de- 
liberately and wilfully, without a neceſſary cauſe. Our moſt ancient 
laws diſtinguiſhed between flaughter committed in conſequence of a 
previous deſign, which was ſtyled forethought felony, and that which 
was executed on a ſudden, or chaud mella. The gth ſtatute of Ro- 
bert II. allowed the privilege of girth and ſanctuary to the laſt, but 
no indulgence was given to murderers on a premeditated deſign. 
This diſtinction continued in force down to the reign of Q. Mary, 
1425, c. 5 1.; 1535, c. 23.3 I555, c. 31.: but it was taken away, firſt, 
by an act during the uſurpation, Feb. 1649, c. 19. ; and afterwards 
by 1661, c. 22. which takes for granted, or aſſumes, that intended 
homicide 1s, in the general caſe, a capital crime, without diſtinguiſh- 
ing whether the intention to kill was formed antecedently to the en- 
counter, or not conceived till the inſtant before ſtriking the blow. 
This appears to be conſiſtent with the law of Moſes, which appoint- 
ed cities of refuge for him who killed his neighbour, where he did 
not ly in wait for him, but where God delivered him into his hands; 
i. e. Where, without any criminal intention in the ſlayer, either pre- 
vious to or concomitant with the ſlaughter, the providence of God 
made uſe of him as the inſtrument of the other's death, Exod. 
XXi. 12, 

41. The act 1661 ſtatutes, That neither caſual homicide, nor ho- 
micide in ſelf-defence, ſhall be puniſhed capitally, but barely by an 
arbitrary puniſhment. It is certain, that homicide, if it be merely 
caſual, and committed without any degree of blame on the part of 
the agent, deſerves not the leaſt animadverſion: and, in the ſame 
manner, one who kills another in ſelf-defence, without carrying the 

Vor. II. 91 meaſure 
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meaſure of his defence beyond juſt bounds , or, in the Roman ſtyle, 
without exceeding the moderamen inculpate tutele, is in no reſpect the 
object of puniſhment. Where therefore the legiſlature intruſts the 
judge with a power of inflicting an arbitrary puniſhment on caſual 
homicide, and on homicide in ſelf-defence, that fort muſt be under. 
ſtood where the agent was in ſome degree blameable. The ſlaughter 
of night-thieves and houſe-breakers, being a neceſſary act done in 
ſelf-defence, is accounted lawful by the ſtatute ; and that likewiſe which 
is committed againſt ſuch as aſſiſt in, or defend maſterful depredations, 
or in purſuit of rebels denounced for capital crimes. But this laſt 
clauſe is not to be ſo explained, as if private perſons were thereby im- 
powered to purſue and put to death declared rebels by their own au- 
thority; it is to be confined to ſuch officers of the law as purſue them 
upon a proper warrant. | | 
42. Dole is preſumed merely from the act of killing, otherwiſe 
no perſon could be convicted of murder; yet this preſumption may 
be excluded by ſpecial circumſtances. Thus a blow ſtruck by a 
weapon which 1s not likely to draw death after it, takes off the pre- 
ſumption of deadly malice, and conſequently has the effect of mi- 
tigating or reſtricting the puniſhment ; agreeably to the Moſaical 
law, Numb. xxxv. 16, 17, 18. which pronounces him to be a mur- 
derer, who {mites his neighbour with an inſtrument of iron, or with 
a ſtone, or an hand-weapon of wood, wherewith he may die, i. c. 
who ſtrikes with an inftrument which may probably inflict a mortal 
wound, This defence, from the want of dole, becomes ſtronger in 
the ſpecial caſe of Homicidium in rixa, or of ſlaughter committed in 
an accidental fray or fudden tumult, where there is hardly room to 
ſuppoſe a malicious deſign previous to the fray. Yet where the 
blows or wounds have been given with a mortal weapon, or aimed 
even with a ſlighter one at the more tender parts, and repeated over 
and over by the ſtriker, law preſumes an intention in him, taken up 
at the time he ſtruck the blows, though the ſcuffle ſhould have been 
only caſual. Where a number of perſons have been engaged in the 
homicidium in rixa, and mortal wounds given, they who are proved 
to have given the wounds, are all of them liable to the pains of death, 
according to the known rule in crimes, that every one of many of- 
fenders is ſubject to the ſame puniſhment, as if there had been but 
one. But if no proof can be fixed againſt any one of them, they are 
all puniſhable at the diſcretion of the judge. It admits of no doubt, 
that where the homicide was committed, not  rixa, but upon ma- 
lice prepenſe, or a preconceived intention, all of them are puniſhable 
as murderers, though no evidence ſhould be brought which of -them 
gave the mortal wound. | 
43. It has been debated, whether it be truly murder, where the 
ſlayer appears to have had an intention to kill one perſon, but has 
killed another ? The queſtion may perhaps be ſolved by the follow- 
ing diſtinction. If killing the perſon aimed at would have been no 
murder, the miſtake of killing another inſtead of him, cannot infer 
that crime, and muſt be conſidered as caſual homicide, being done 
without a criminal intention. But if it would have been murder 
to kill the perſon aimed at, it cannot even alleviate the pannel's 
guilt, that he murdered one perſon, when he truly intended to mur- 
der another. ED, | 
44. Though 


* See Fount. March 10. 1684. 
y See Trial of Carnegie of Phinhaven. 
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24. Though an intention to kill ſhould appear, yet if the perſon 
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wounded ſhall recover, the offender, though he has committed a NF 
crime which renders him obnoxious to puniſhment, is not a mur- enſue from 
derer; for towards conſtituting that crime, there muſt concur both he wound. 


an intention to kill, and the actual fulfilling or executing of it. It 
is therefore a uſual defence in the trial of murder, that the wound 
given was not mortal; and that the death which afterwards enſued 
ought to be aſcribed to ſome other cauſe, ſuch as a ſupervening fever, 
or the bad management of the cure, ariſing either from the want of 
care in the patient, or unſkilfulneſs of the ſurgeon. That arbitrary 
deciſions on ſo important a point might be prevented, Mackenzie, 
in his Crim. part 1. tit. 11. 10. approves of a general rule laid down 
by ſome doctors, Gomeſ. Var. Ref. l. 3. c. 3. and Zach. Queſt. Med. leg. 
That wounds ought not to be preſumed mortal, if he who received 
them has lived forty days after. But this rule would in moſt caſes 
be too favourable for the pannel: the uſage of England ſeems better 
founded, by which one 1s preſumed to die of the wound, if he die 
within a year after receiving it, Cole, p. 53. 

45. Aſſaſſination is an aggravated ſpecies of murder; which is 
committed, where the murderer or aſſaſſin kills, or ſo much as at- 


tempts to kill,” for a hire in money, without the leaſt provocation, or 


cauſe of reſentment, given him by the perſon againſt whom the 
crime is directed. The capital puniſhment which is annexed to the 
bare endeavour or attempt to aſſaſſinate, though death ſhould not 
follow, was introduced by the Canon law, 60 Decretal. I. F. f. 4. c. 1. 
F 2.: and the privilege of ſanctuary was refuſed to aſſaſſins, even in 
Popiſh countries, though it was indulged to common murderers, 
Caball. h. t. num. 501. 515. 526. 

46. Self- murder, or ſuicide, though it was, in particular caſes, not 
only juſtified, but applauded by the Stoic philoſophers, is as truly cri- 
minal as the murder of one's neighbour. It is an high act of diſobe- 
dience to God, and of inſolent reſiſtance to his providence, to deſert 


the ſtation in which he hath placed us, either from impatience, or 


whatever other motive, till he himſelf ſhall think fit to call us off 
from it. Though the offender, by the commiſſion of this crime, 
withdraws himſelf from trial, and 1s no longer the object of puniſh- 
ment in his own perſon, the other legal penalties of murder take 
place by our uſage. As the ſingle eſcheat falls, upon a conviction, 
that one has murdered his neighbour ; ſo muſt the ſingle eſcheat of a 
ſelf-murderer fall, whereby his whole moveable eſtate that would 
otherwiſe have gone to his next of kin, accrues as eſcheat to the King, 
or his donatary. In order to aſcertain this right, the donatary mult 
bring an action of declarator, to which the next of kin of the deceaſ- 
ed muſt be made a party, for having the ſelf- murder declared. In 
this action, the court of ſeſſion, not of juſticiary, are the proper 
Judges ; becauſe it is only purſued ad civilem eſfectum, to procure a 
confiſcation of moveables; and a proof of every fact material in the 
cauſe, though of its nature criminal, may be brought before them, 
ratione incidentiæ, becauſe ſuch proof is neceſſary for explicating their 
juriſdiction. The admitting this action of declarator into our law, 
has been cenſured by ſome lawyers, as being truly the authoriſing of 
a crime to be tried after the death of the criminal, to the detriment 
of his innocent next of kin. Mackenzie, Crim. part 1. tit. 13. 3. 
gives his opinion, That one who hath attempted to put himſelf to 
death, though without effect, ought to be tried as a murderer. But 
this doctrine is not only rigorous, but appears ill-founded ; for a 

ſimple 


Suicide. 
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Parricide. 
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Duelling. 
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lar caſes of aſſaſſination, ſupr. F 45.; and haimeſucken, %. ( 51.; and 
ſuicide, which is a ſpecies of murder, ought to be governed by the 
common rules of murder. Furioſity, when it amounts to a total alie- 
nation of mind, is a good defence againſt this action of declarator ; for 
the perſon labouring under it hath no will, which nevertheleſs is a re- 
quiſite eſſential to all crimes. 

47. Parricide, in the ſenſe of the law of Scotland, is the murder of 
any parent in the direct line of aſcendants, male or female, however 
remote. Not only the perſon himſelf who is guilty of this crime, is, 
by 1594, 4 220. diſinherited, and declared incapable of ſucceeding to 
the parent's eſtate, but all his poſterity in the right line; and the ſuc- 
ceſſion is declared to devolve on the next collateral heir. The motive 
to this extenſion againſt the innocent iſſue of the murderer, probably 
was an apprehenſion, leſt it might have proved an incentive to the 
commiſſion of the crime, if any "of his deſcendants might have receiv- 
ed benefit from it, by entering immediately upon a ſucceſſion, which 
perhaps would not otherwiſe have opened to them for many years. 
Though by the Roman law natural parents ſeemed to be included, in 
fo far as they could be known with certainty, and even the murder 
of children by their parents, J. 1. fr. Ad leg. Pomp. de par. ; l. un. C De 
his qui par. vel lib. it is obvious, that 10 neither of theſe caſes is 


there place for the puniſhment inflicted by this ſtatute, of diſabling 


the poſterity of the parricide from inheriting the eſtate of the perſon 


murdered. Upon this head it may be obſerved, that our law hath 


inforced the duties of children to their parents ſo ſtrongly, that the 
curſing or beating of a parent infers death, if the guilty child be 


above ſixteen years of age; and an arbitrary puiſhment, if he be 


under it, 1661, c. 20. 

48. Where certain facts which do not of their own nature conſti- 
tute murder, are by ſtatute declared to be murder, the crime thence 
ariſing may be called preſumptive or flatutory murder. The importers 
of any kind of poiſon, by which bodily harm may be taken, are, over 
and above the pains of death, to forteit lands and goods, by 1450, 
c. 30. & 31. : but theſe acts have been long quite in diſuſe; for poi- 
ſons of ſundry kinds have been for above a century imported with- 
out challenge, as drugs or medicines, by thoſe whoſe buſineſs it 1s to 
diſpenſe them. Another ſpecies of ſtatutory murder is conſtituted 
by 1690, c. 21. which enacts, That any woman who thall conceal her 
being with child during the whole time of her pregnancy, and ſhall 
not call for, or make uſe of help in the birth, is to be reputed the 
murderer, if the child be found dead or amiſling. This act was in- 
tended, though with ſmall ſucceſs, to prevent, or at leaſt diſcourage, 
the unnatural practice of women making away with their children 
begotten in fornication, in order to avoid church-cenſures. The mo- 
ther's concealment of her being with child, and her not calling for 
aſſiſtance in the birth, being negative propoſitions prove themſelves, 


unleſs the pannel mall bring poſitive evidence that ſhe diſcovered her 
pregnancy, and called for help *. 


49. Duelling, bellum inter Jus, is juſtly accounted a ſpecies of mur- 
der; and is the crime of fighting in ſingle combat, upon a previous 
challenge given by the one party, and accepted by the other. The 


firſt ſtatute making the ſingle combat a crime, is 1600, c. 12. in 
which may be perceived the laſt remains of our ancient law, explain- 


ed above, f. 2. H 2. admitting the ſingular combat or duel as a * 
0 


See Fount. i. 47. Princ. of Penal Law, p. 15. Barrington en the flatutes, p. 424. 
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of proof, both in civil actions and criminal proſecutions; for in that Tir. Iv. 


ſtatute a power is reſerved to the Sovereign, to authoriſe duels; which 

wer was, without queſtion, intended to be exerciſed in thoſe doubt- 
ful accuſations, where it was thought that providence never failed to 
interpoſe in bringing the truth to light, and vindicating innocence. 
The crime of duelling is, by this ſtatute, made to conſiſt in the actual 
fighting with mortal weapons, though no ſlaughter ſhould enſue; for 
where the fighting is attended with ſlaughter, the crime is puniſhable 
capitally as murder, without borrowing aid from this ſtatute. The 
duel muſt be fought, in conſequence of a previous challenge, either 
written or verbal, given and accepted, by which the preconceived 
purpoſe in both parties to fight may appear, otherwiſe the crime falls 
under the character of a rencounter, which is not puniſhed capitally, 
without actual ſlaughter. Both he who challenges, and he who is 
challenged to fight, are to ſuffer death by the ſtatute; but the pro- 
voker is to ſuffer a more ignominious one, at the pleaſure of the 
King. It is no good defence againſt a libel upon this act, that the 
pannel, though he went to the place appointed, refuſed to fight till he 
was attacked; for his going thither is to be conſidered as an accept- 


ance of the challenge, and his refuſing to fight, only as a colour or 


pretext for a defence in the caſe of a trial. This act is ratified by 
1696, c. 35. which provides farther, That what perſon ſoever, princi- 
pal or ſecond, or other interpoſed perſon, gives a challenge to fight a 
duel or ſingle combat, or whoever accepts one, or engages therein, 
ſhall be puniſhed with baniſhment, and eſcheat of moveables, though 
there ſhould be no fighting in conſequence of the challenge. 'Every 
perſon falls within this act, who carries a challenge, either by a letter, 


or verbal meſſage ; and ſuch as are barely preſent at a duel, appear 


to be comprehended under it, if their preſence has not been acciden- 
tal; for thoſe who countenance the crime, though it ſhould be mere- 
ly by their preſence, may be ſaid to be in ſome degree engaged there- 
in, in the terms of the ſtatute. 


o. The crimes directed againſt a man's limbs, or the other mem- Demembra- 


bers of his body, without any intention of killing, are chiefly mutila- 
tion, demembration, and haimeſucken. Demembration, or the cut- 
ting off a member, ſeems to be declared a capital crime, by 1491, 
c. 28. ; but its puniſhment has in practice been reſtricted to the for- 
feiture of moveables, and to an aſſythment, i. e. an indemnification to 
the party maimed for his damages: and Lord Pitmedden, in his 
treatiſe of demembration, F u/t. mentions a letter from the King to 
his privy council, recorded in the Journal-book, Sept. 14. 1608, re- 
commeiiding to them to puniſh one guilty of demembration with 
baniſhment, in regard it was not uſual to inflict capital puniſhment 
upon the committers of that crime. Mutilation, or the diſabling of 
a member, is alſo, in the opinion of Mackenzie, a capital crime; bur 
neither our ſtatute law, nor practice, have made it fo *®. By Stat. Rob. II. 
c. 11. he who mutilates or wounds another, was indeed to be puniſh- 
ed by the ſame form of proceſs that was uſed againſt a manſlayer: 
but his puniſhment was not to be capital; he was to redeem his life 
from the judge, and fatisfy the party damnified; i. e. he was to pur- 
chaſe to himſelf an indemnity, by the payment of ſuch a ſum as the 


Judge ſhould modify in name of damages. 


tion and mu · 
tilation. 


51. Haimeſucken, from haime, home, and foecken, to purſue, is the Haimeſuck- 


crime of beating or aſſaulting a perſon within his own houſe. A . 


man's houſe is conſidered as his ſanctuary ; and for that reaſon the 
Vol. H. 9K | violence 


See Maclaur. Crim. p. ga. 
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Boox IV. violence that is committed there, is deemed an aggravation of the 


Adultery. 


crime, both by the Jewiſh law, 2 Sam. iv. 11. and by. the Romans, 
J. 23. De mjur. On this ground, the puniſhment of haimeſucken is, 
by the books of the Majeſty, declared to be the ſame as that of a rape, 
J. 4. c. 9. 10.; and the pains of death have been, by our conſtant prac. 
tice, inflicted on the committers of it. To conſtitute this crime, the 
attack or aflault upon the perſon injured, muſt be made in his own 
houſe where he reſides day and night, Reg. Maj. J. 4. c. 9. $1. A 
public houſe, therefore, where one lodges as a patlenger, or even a 
private houſe, where one is merely for a vific, falls not under the a 
pellation of a hoſe, in the meaning of this law ; nor a thop, unleſs it 
be part of the dwelling-houſe, But as a ſhip is the place of the ma- 
ſter's proper reſidence, the beating of the maſter, or any of the crew 
in that ſhip, infers the crime of haimeſucken. This deſcription an- 
ſwers alſo to let rooms, where the lodger hach his conſtant reſidence 
for a certain period, though no part of the houſe ſhould be his pro- 
perty. Not only what is within the walls of a houſe, but what is 
within its precincta, is conſidered as part of the houſe, or as an acceſ- 
ſory; ex. gr. the garden, or the court before the houſe. The bare 
aiming a blow, or offering to itrike, though no blow be actually giv- 
en, has been found ſufficient to inter this crime. 

52. The crimes which are directed againſt our neighbour's chaſtity, 
are chiefly four, adultery, bigamy, rape, and inceſt. Adultery is that 
crime by which the marriage-bed is polluted or corrupted . This 
crime could not be committed by the Roman law, except with a wife 
or married woman, J. 6. & 1. Ad leg. Jul. de adult.; for a married man, 
who is guilty with an unmarried woman, though he indeed violates 
his marriage-vows, docs not adulterate any conjugal bed, which can 
only be done by the wife's admitting a ſtranger to it, and thereby ob- 
trading a ſuppoſititious iſſue upon the huſband. Upon this ground, 
a difference is alſo made by the law of Moſes between the two, Deut. 
xxil. 22.; Levi. Xx. 10.; where death is pronouncecl againſt him who 
pollutes the wife of another, without the leaſt mention of huſbands 
who ſhould violate unmarried women. Adulcery is, with reafon, ex- 
tended, both by the Jewith law, Deut. xx11. 23, 24. and the. Roman, 
J. 12. § 2. 8. Ad leg. Jul. de adult. to the violating of a bride, or eſpouſ- 
ed virgin: becauſe, by the violation of the hope of a future marriage, 
a falſe heir may be as effectually impoſed on the huſband's family, as 
i the had been actually married. By our law, adultery may be com- 
mitted, if any of the two perſons guilty be married, either the man 


or the woman, Ihe lying with a woman of an abandoned character, 


was not accounted adultery by the Roman law, J. 22. C. Ad. leg. Jul. 
ge adult. as if ſuch a one were bencath the confideration of the law: 
but the doctrine received with us, that criminal commerce with a 
married woman, though ſhe ſhould be a common proſtitute, infers 
that crime, ſeems more conſonant to principles; for a woman, till ſhe 
be divorced from her huſband on the head of adultery, continues a 
married perſon ; and conſequently, whoever is guilty with her, adul- 
terates the marriage-bed. A fingle perſon who violates a married wo- 
man, not knowing, or having acceſs to know, of her marriage, com- 


mits without queſtion a crime, but not that of adultery ; for his ig- 
norance of her ſtate excludes dolc. 


53. We 


* Formerly, ſimple fornication was moſt rigorouſly puniſhed, viz. by impriſonment, pil- 
lory, a fine, and ducking vid. St. I. 6. 1567, c. 13. But the Lords found this act in de- 
ſuctude, July 8. 1768, Donaldſon; and fined only in L. 10, in terms of act 1661, c. 38. 
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or open adulterers, who continue 1ncorrigible, notwithſtanding the Simple and 
cenſures of the church, were puniſhed by 1551, c. 20. with the eſcheat notour adul- 
of their moveables: but ſoon after, the puniſhment of notorious ad- . 


ultery was declared capital, by 1563, c. 74 The crime of adultery 
thus aggravated, is, by a poſterior ſtatute, 1581, c. 105. diſtinguiſhed 
by one or other of the following characters, viz. where iſſue is pro- 
created between the adulterers; or where they keep bed and board 
together notoricutly known; or where they give ſcandal to the church, 
and, notwithſtanding its admonitions, refuſe to abſtain, and are excom- 
municated for their obſtinacy. Mackenzie is of opinion, that this 
ct does not exclude capital puniſhment, even in caſes not expreſſed 
in it, if they ſhall appear to the judge to be of as enormous a nature 
as thoſe that are mentioned: but this is rather to ainend a law than to 
explain it. The puniſhment of fimple adultery is nowhere defined by 
ſtatute, and is therefore left to the diſcretion of the judge; but uſage 
hath made the falling of the ſingle eſcheat to be one of its penalties, 
urg. Fon. 9. 1662, Bur, 

54. The crime of bigamy conſiſts in one's entering into the engage- 
ments of a ſecond marriage, in violation of the duties he owes to his 
firſt wife, whoſe marriage is ſtill ſubſiſting: and it is not only an of- 
fence againſt chaſtity, but a ſpecies of perjury; for he who takes on 
him the {ſecond marriage-vows, while under the impreſſions of an oath, 
counteracts his firſt engagement, and pretends to oblige himſelf by 
oath to duties, which by a former oath he had been rendered inca- 


Bigamv. 


pable of performing. Bigamy 1s of two kinds; on the part of the man, 


and of the woman. When a woman marries, while a former marriage 
ſubſiſts, it is doubtleſs the moſt criminal of the two: for where the 
uſe of the ſame woman is common to two men, the iſſue of that pro- 


miſcuous conjunction cannot know their proper father, nor the father 


his child: this ſort has therefore been reprobated by the laws of all 
nations. The other kind, which is the relation of two or more wives 
to the ſame huſband, has been tolerated, both by the Jews and the 
Romans; but all bigamy is prohibited by the precepts of the goſpel ; 
and it is puniſhed by our law, whether on the part of the mau or of 
the woman, with the pains of perjury, by 1551, c. 19. | 

55. Rape, or the ravithing of a woman, 1s a capital crime by the 
Roman law, I. unic. C. De rapt. virg. ; but the ſpecial facts which con- 
ſtitute it are not there deſcribed. The text indeed ſeems to ſuppoſe, 
that the woman's body muſt be abuſed by the raviſher, in theſe words, 
cum virginitas vel coflitas corrupta reſtilui non poſſit : but by the general 
opinion of civilians, founded perhaps on the proper ſignification of 
the word raptus, the crime conſiſts in the forcible carrying of or ab- 
duction of the woman's perſon, with a view to violate it, though there 


thould be no actual violation. In the books of the Majeſty, J. 4. c. 8. 


$ 1. it is deſcribed to be the violent oppreſſion of a woman by a man, 
contrary to the King's peace; (the gloſs would have the reading to be 
/uppreſſion, but the true reading appears to be compreſſion, the proper 
Latin term for deflowering) ; and & q. of the aforeſaid paſſage of the 
Majeſty ſeems to require, that the woman be fzdata, or polluta : Mac- 
kenzie is therefore of opinion, Crim. part 1. tit. 16. H 4. that by the 
lu of Scotland, the puniſhment of rape ought not to be inflicted, un- 
leſs where the abduction hath had its full effect. There is no explicit 
ſtatute making this crime capital: but it is plainly ſuppoſed by 1612, 
c. . by which the only defence competent to the raviſher, ſufficient 
to exempt him from the pains of death, is declared to be the woman's 


giving 


Rape. 
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giving her ſubſequent conſent, or granting a declaration that ſhe went 
off with him of her own free will; and even in that caſe he is ſub. 
ject to an arbitrary puniſhment, either by impriſonment, confiſcation 
of goods, or a pecuniary fine, The aggravating circumitance, which 
raiſes up the violence attending this crime to a capital puniſhment, is, 
that a woman is thereby robbed of that which of all thmgs ſhe is 
preſumed to value moſt, her chaſtity and reputation. Rape- therefore 
cannot be committed on common proſtitutes, who have already loſt 
both, conformably to the Roman law, d. L unic. C; by which no rape 
was puniſhed with death, except upon maids of a fair character, and 
widows. TT * * 
56. Inceſt, from incaſtus, impure, may be defined, An unnatural 
commixtion of the bodies of man and woman, contrary to the reve. 
rence due to blood. Inceſt could not be committed by the law of 
Mofes, but by thoſe who ſtood within the degrees either of conſan- 
guinity or affinity, in which marriage was forbidden, Zevit. xviii. 
7,16. ; and it was puniſhed capitally, ibid. wer/. 29. This law hath 
been adopted by us in all reſpects, by 1567, c. 14 And though an 
act was paſſed during the Uſurpation, July 1649, c. 16. which ex- 
tended the former to certain degrees more remote, it was repealed by 
the act reſciſſory of Charles II. and never revived. It hath been 
maintained, that the commixtion of brothers with fiſters cannot be 
adverſary to any law of nature; for that God would not in the firſt 
propagation of mankind, have made any conjunction neceſſary which 
implied a crime: but though providence impoſed this neceſſity upon 


the immediate deſcendants of our. firſt parents, by creating only one 


man and one woman, perhaps with a view to unite the more firmly 
together in affetion and good will all the poſterity. of Adam, as 
ſpringing from the ſame common ſtock ; yet after that conjunction 
became no longer neceſlary for the propagation of mankind; we find 
an univerſal abhorrence of it in the minds of men: not philoſophers 
only, but orators, poets, and lawyers; and in the ſacred writings it 


is repreſented as a groſs wickedneſs, Levil. xx. 17.; Deut. xxvii. 22.; 


and as one of the abominations for which the Canaanites were to be 
driven out of their land. As this crime is repugnant to nature itſelf, 
it appears to be an ill- founded opinion, that it cannot be committed 
but between perſons born in lawful marriage; for though natural 
children are not entitled to the legal advantages which poſitive inſti- 
tutions have conferred on lawful children, yet in queſtions of the law 
of nature, all children, whether born in wedlock, or out of it, ſtand 
on an equal footing : Qvilis ratio civilia jura corrampere poteſt,' naturaliu 
vero non utique. It is indeed hard to prove any ꝓropinquityotherwiſe 
than by marriage; and where that cannot be proved, there can be no 
conviction of the crime. But, ig, Natural propinquity admits che 
cleareſt of evidence when it is connected by the mother; 2aly, Where 
a perſon has acknowledged one for this natural daughter, and ds proved 
to have had criminal converſation with her afterwards, it would-be no 
ſtretch tà convict him of inceſt upon ſuch antetedent acknowledgement, 
to theceffect at leaſt of 22 om him a ſevere arbitrary puniſhment. 
The bare attempt to commit Mis rrime is not puniſhable: by our law 
as ineeſt; for the words uf the 2 1567, abuſer hir body; require the 
actual eommiſſion of che crimſmſ e 
Fry At we have ns! ſtarute aſdertaining che puniſhment of che fin 
of Sodom, or of beſtiality, then libel or indictment laid upon theſe 
crimes muſt be founded on che divine law, as i is declared 3 
; *  ofy 
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The ordinary puniſhment of both is burning, and the ſentence gene- 
rally expreſſes, that it ſhall be executed early in the morning. 


9 


r. Iv. 


58. Many are the crimes which are levelled againſt the property or Theft. 


of another, The moſt noted are, theft, faſchood, ſtellionate, 
uſury, and fraudulent bankruptcy. Theft is either committed in a 
hidden or concealed manner, which may be called proper theft, or is 
attended with violence. The firſt kind is defined by the Romans, A 
fraudulent and clandeſtine intermeddling with another man's proper- 
ty, without the conſent of the owner, with a view to make profit by 
it. This crime is confined to moveables ; for immoveable ſubjects 
cannot be properly contrefate, or intermeddled with. One therefore 
who mala fide ſeizes the poſſeſſion of heritage belonging to another, is 
not a thief, but a predoneous poſſeſſor. The law of Moſes puniſhed 
ſundry kinds of aggravated theft capitally, as the ſtealing of men, 
Deut. xx1v. 7.; and of things facred, Joh. vii. But in common theft, 
the thief was only bound to reſtore, at moſt five imes the value, and 
in many caſes je, Exod. xxii. 1. ef ſegg. In like manner, the puniſh- 
ment of theft went no higher, by the Roman law, than the reſtitution 
either of the double, or the quadruple of the thing ſtolen, accord- 
ing as the furtum was manifeſium, or nec manifeſlum : but the ſtealing of 


men, the embezzling of the public money, the driving away of cattle, 


and theft attended with any degree of violence, were puniſhed with 
death. . 
59. Our ancient law, Leg. Burg. c. 121. proportioned the de- 
grees of puniſhment for theft to the value of the thing ſtolen, riſing 
gradually, from ſcourging to the loſs of an ear, from that to the lofs 
of both ears, till at laſt the crime was made capital, in cafe the goods 
ſtolen amounted in value to thirty-two pennies Scots, which, in the 
reign of David I. when the borough-laws were enacted, and the books 
of the Majeſty compoſed, was equal to the price of two ſheep, Reg. 
Maj. I. 4. c. 16. \ 3. Agreeably to this doctrine, the ſtealing of trifles, 
which in our law-language is ſtyled pictery, has never been puniſhed 
by the uſage of Scotland, but with impriſonment, ſcourging, or o- 
ther corporal puniſhment, unleſs where it was attended with aggra- 
rating circumſtances. The breaking of yards and orchards, and the 
ſtealing of green wood, are puniſhable barely by a pecuniary fine, 
which riſes in proportion as the crime 1s repeated ; but where the 
ſubject ſtolen is more valuable, many of our ſtatutes have aſſumed it 
for the law of Scotland, that the theft is to be puniſhed capitally, 
1579, c. 74-3 1587, c. 82.; 1606, c. 5. It muſt be admitted, that 
the loſs of life is much too ſevere a puniſhment for the loſs of our 
goods; but that crime, from its frequency and 1mpunity, wrought 
fuch miſchief and diſorders in the ſtate, and rendered property fo 
precarious, that the heavieſt penalties were found neceſſary to ſup- 
preſs it. | 

60. The taking of meat, or other neceſſaries, without conſent of 
the proprietor, to ſatisfy hunger or preſerve life, is not in any degree 


„according to Grotius, De jur. bell. I. 2. c. 2. 6. ver 2. ; be- 


cauſe every indigent perſon hath, from the law of neceſſity, a perfect 
right to uſe whatever is requiſite for the ſubſiſtence of life, as if it 
were common. Puffendorf admits only, in that caſe, of an imperfect 
right founded in humanity, J. 2. c. 6. 5. et ſegg. And this laſt opi- 
nion nearly coincides, not only with the Roman law, arg. J. 39. De furt. 
= with the laws of the Majeſty, J. 4. c. 16. F 1. haves is 

t the ing off as much meat as one can carry on his back, is not 
triable oo. IgM 

Vor. II. 2 61, Theft, 


Small theft, 
or pickery * 
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Beer IV. 61, Theft, even of ſmaller things, may be ſo aggravated as to ren- 
Azgravations der the puniſhment capital. Thoſe aggravations ariſe, fr//, From the 
of theft, frequent repetition of the crime. Thus a thief who had been twice 
convicted before, ſuffered, by our ancient law, a more ſevere puniſh- 

ment than was inflicted on ſimple theft, Leg. Burg. c. 21.; and is, b 
our preſent practice, puniſhable with death for the third theft. 2dly, 
From the offender's condition or ſtation in life. Thus theft commit- 
ted by a landed man was by our old law puniſhed as treaſon, ſupr. & 20. 
and ſtill continues, by 7? Arn. c. 21. to be puniſhed with death. 
This circumſtance aggravates the theft; becauſe men of eſtates are 
farther removed from ſufpicion, and their greater fortune and inte- 
_ reſt flatter them more with the hopes of eſcaping from juſtice, 3dly, 
Theft is aggravated from the nature of the thing ſtolen, or the place 
from which it was carried off. Upon this head, Mackenzie affirms, 
Crim, part 1, tit. 19. F 11. that not only ſacrilege, i. e. the theft of 
things ſer apart for ſacred or public uſes, but the ſtealing any thing, 
even of common uſe, out of a church, is puniſhed capitally. 4/457. 
Theft may be aggravated from the time of committing it. Thus the 
maſter of an houſe may, by our law, put a thief to death who ſteals 
in the night, even brev: manu; for this is plainly taken for granted in 
1661, c. 22. The inſtruments uſed in perpetrating the theft may be 
alſo conſidered as an aggravation of it, as, if it was committed by the 

means of falſe keys, Mack. ibid. F 13. 
Statutory 62. Certain facts, though they fall not under the deſcription of 
theft. proper theft, are by ſtatute declared to be puniſhable as theft, and are 
therefore ſometimes ſtyled fatutory theft. Thus, houghers of oxen or 
of horſes in the time of carrying the corns to the barn-yard, deſtroy- 
ers of ploughs or plough-graith in the time of tillage, the cutters of 
growing trees and of corns, 1587, c. 82. and the layers of ſalmon in 
forbidden time, are to underlie the pains of theft and death, 1606, c. 5. 
Colliers who deſert their maſters ſervice, are alſo to be held and re- 
puted as thieves, by 1606, c. 11.; but by the words of the act imme- 
diately following, the puniſhment of theſe laſt is declared to be ſim- 

ply corporal. | | | 

Reſet of 63. The crime of reſet of theft conſiſts either in harbouring the per- 
theft, ſon of the thief after the goods are ſtolen, or in receiving or diſpoſing 
of the goods . They who barely conceal or harbour the criminal, 
(who are properly the receptatores of the Roman law), cannot be ſaid 
to be partakers of the crime itſelf, more than the concealer of a mur- 
derer can be ſaid to be art and part of the murder: but as the crime 
of theft, which was formerly committed with great licentiouſneſs and 
frequency in the more remote parts of Scotland, received too much 
encouragement from the criminal's hopes of being concealed or ſcreen- 
ed from juſtice, it was enacted, by 1567, c. 21, that whoever har- 
boured or maintained a thief, within forty-eight hours either before 
or after committing the theft, ſhould be tried as partaker of the 
crime. Thoſe who receive the ſtolen goods, knowing them to be 
ſuch, are in a proper ſenſe acceſſory to the crime, and therefore were 
to ſuffer as thieves, by Stat. Alex. II. c. 21. Such as ſell goods belong - 
ing either to thieves, or to other lawleſs perſons who dare not them- 
ſelves appear at a public market, may be juſtly conſidered, not only 
as reſetters of the goods, if they were ſtolen, but as concealers of the 
thieves or other offenders from juſtice, and are therefore puniſhed 
with baniſhment, and the eſcheat of moveables, 1587, c. 109, In 
aggravated theft, ex. gr. in theft committed by a landed man, or by 
| any 


| * See Fount. Dec. 30. 1697, Blair. 
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any man who had been twice before convicted of that crime, which 
two kinds are puniſhable by death, the reſetter's puniſhment does not 
riſe with that of the principal offender, becauſe theſe aggravations 
are perſonal to the thief himſelf. On the contrary, if the reſetter 
fhould be a landed man, or if he ſhould have been before found twice 
guilty of theft, or of the reſet of theft, the reſetter would ſuffer death, 
though the principal chief ſhould have no land- eſtate, or ſhould have 
committed no former theft; for ſince theſe circumſtances affect the 
reſetter, it is againſt him whoſe crime is thus aggravated, and him a- 
lone, that they ought to have any operation. ; 

64. Robbery is truly a ſpecies of theft; for both are committed 
on the property of another, and with the ſame view of getring pain ; 
but robbery is aggravated by the violence with which it is attended. 


717 


T1 r. IV. 


Robbery. 

Leviers of 
black-mail, 
ſornert and 


It is in our old ſtatutes called rig, 1477, c. 78. or flouth-rief, 1515, c. 2. gyphics 


from tout h, or Health, and rie, the carrying off by force; and it is 
in all caſes puniſhed capitally. The crime became at laſt ſo frequent, 
and was committed ſo audaciouſly by whole bands of men affociated 
together, that it was judged neceſſary, at that time, to veſt all the 
freeholders of the kingdom with a power of holding courts for their 
trial, and executing them to the death, 1594, c. 227. Nay, the law 
puniſhed with death ſuch as, under the pretence of ſecuring their 
lands againſt the rievers, paid to them. a yearly contribution in mo- 
ney, which got the name of black-mazil, 1567, c. 21.; 1587, c. 102. ; 
the reaſon of which ſevere enactment was probably the obſerving, 
that a great addition was made to the weight and authority of thoſe 
public ſpoilers, by exacting and receiving tribute-money from fo 
many perſons of influence, and perhaps a ſuſpicion that ſeveral of 
the gentlemen who ſubjected themſelves to that tax, were ſecret abet- 
tors of the depredations, and ſharers in the unlawful ſpoils. Under 
this kind of theft may be comprehended her{tup, or the maſterful 
driving off of cattle from the proprietor's grounds; and ſorning, 
which 1s the taking meat or drink froni others by force or menaces, 
without paying for it. An act was paſled, 1609, c. 13. commanding 
to baniſhment ſuch ſorners as were known by the name of Eyyp- 
tians, or gypſies, and adjudging to death all who ſhould be habite and 
reputed Egyptians, if they ſhould be afterwards found within the 
kingdom. It appears, by ſome ordinances made about the middle of 
the 16th century, preſerved in our public records, that thoſe gypſies 
were originally from Egypt, a band of whom applied to our ſove- 
reign for licence to come to this kingdom, probably under the colour 
of introducing ſome art which might tend to the public intereſt, 
and that, for ſome time after their arrival, they lived peaceably, un- 
der the protection of our laws ; but having at laſt become notorious 
robbers, and public nuiſances, it was thought neceſſary to expel them 
from this country. That act is ſtill in force; but the pannels are 
allowed to bring witneſſes to their character, that the jury may be the 
better able to judge whether they fall under the deſtription of the ſta- 

G5. Piracy is that particular kind of robbery which 4s committed 
on the ſeas. It is declared, by 18* Geo. II. c. 30. to be piracy for a 
natural born ſubject to commit any act of hoſtility againſt his Ma- 
jeſty's ſubjects, under the colour of a commiſſion from any of his 
enemies; and by 8 Geo. J. c. 24. made perpetual by 2 Geo. II. c. 28. 
{ 7. any perſon who ſhall trade with a pirate, or furniſh him with 
proviſions, or ſhall fit out a ſhip knowingly for that purpoſe, or any 
perſon belonging to a ſhip, who ſhall, upon meeting with à merchant- 


Piracy, 2 


ſhip. 
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ſhip, either on the ſeas or in port, forcibly enter her, or ſhall throw 
overboard, or deſtroy any of the goods, ſhall be punithed as a pirate, 
This crime is capital, and is triable before the high court of admiralty ; 
and the ſentences pronounced by the judge in ſuch trials, are generally 
executed within the flood-mark. | 

66. The crime of falſchood may be defined with Mackenzie, 
Crim. tr. part 1. tit. 27. pr. A fraudulent imitation or ſuppreſſion of 
truth, to the prejudice of another. In order to conſtitute this crime, 
ſomething that is falſe muſt be ſubſtituted in the place of fomething 
true, to make it paſs for true. The groſſer kinds of falſehood were, 
by the Roman law, puniſhed with the loſs of life, /. x. 22. C. Ad leg. 
Corn. de falfis ; the leſs heinous were puniſhed extra ordinem, at the 
diſcretion of the judge, J. 31. F. cod. tit. Nay, the ſame ſpecific crime, 
the uſing of falſe weights, which was frequently practiſed by the 
Dardanarii, is declared puniſhable in one text of the Pandects arbi- 
trarily : and in another, the offender is ſubjected to the pains of the 
lex Cornelia, I. ö. F 1. De extr, crim. i. e. to the loſs of citizenſhip, which 
the Romans accounted a capital puniſhment. By our ancient law, 
the lives and goods of thoſe who were convicted of uſing falſe weights 
and meaſures, were put in the King's mercy, Leg. Burg. c. 74. and 
their heirs could not inherit, except upon a remiſſion, ibid. c. 1132. ; 
but the act 1607, c. 2. after eſtabliſhing an uniformity of weights and 
meaſures over the whole kingdom, declares the penalty of the crime to 
be the confiſcation of moveables. 

67. Falſehood is moſt uſually committed by the imitating of the 
ſubſcription of another, and ſetting that falſe name or ſubſcription 
to a writing; which ſpecies of falſehood is, in our law, diſtinguiſhed 
by the name of forgery. Our ſtatutes have varied much with regard 
to the puniſhment to be inflited on forgery, and have, after all, left it 
uncertain. The forging of a charter was, by Stat. Alex. [/. c. 19. pu- 
niſhed with the amputation of an hand. The act 1540, c. 80. does 
no more than refer the puniſhment of falſe notaries, and the uſers of 
falſe inſtruments, to the diſpoſition of the Civil and Canon laws, and 
of our own ſtatutes. Falſe notaries, and the falſifiers of writings, are, 
by 1551, c. 22. to be puniſhed with proſcription, baniſhment, diſ- 
membering of the hand or tongue, joined with the other pains inflicted 
by the Common law ; and our lateſt ſtatute relative to this head, 
1621, c. 22. leaves the puniſhment indefinite, mentioning only, in ge- 
neral terms, the pains due to the committers of falſehood. Our uſage 
ſince that ſtatute, hath been conformable to the Roman law; for groſs 
forgeries are puniſhed capitally, in conſideration of their miſchievous 
conſequences to ſociety. But where either the forgery is of writings of 
leſſer importance, ex. gr. of executions, A of ſederunt, Feb. 23. 1739, 
or where the evidence of the crime, though it afford a moral convic- 
tion to the judge, is not ſo pregnant as to be the foundation of a capi- 
tal puniſhment, the criminal eſcapes with an arbitrary one. 

68. The reaſons have been already aſſigned, why the court of 
ſeſſion, though its juriſdiction be not properly criminal, is compe- 
tent to the trial of forgery, ſupr. b. I. f. 3. H 21. Where improbation 
is moved againſt a deed by way of exception, even in an inferior 
court, the judge, before whom the action lies, has the cogniſance of 
the grounds of falſehood moved by the defender ad civilem eſfectum, in 
order to determine the legal effect of the deed, arg. 1557, c. 62.; but no 
inferior court is competent to a criminal trial for forgery. The me- 
thod of proceeding in an action of improbation or forgery. before the 


eſſion, 
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ſeſſion, is either ſummary, per modum ſimplicis querele, without any 


ſummons, or by a formal ſummons of improbation. The ſummary 


method is uſed, either, %, where the forgery hath been committed 


by a member of the college of juſtice ;. or, 24ly, where the ſeal of the 
ſignet, or any part of a procels, is falſified de recenti: or, Jiu, where 
the forger is already in cuſtody ; but where he is not in cuſtody, an 


action of improbation muſt be brought, in which two terms are in- 
dulged to the defender, as in an action of reduQtion-improbation, of 


which /upr. b. 1. 4 21. By our more ancient practice, he who pleaded 
falſehood againſt a deed, whether by way of action or exception, was, 
by 1557, c. 62. ordained to give ſecurity for the payment of a ſum, to 
be fixed at the diſcretion of the judge, in caſe he ſhould be caſt in his 
plea ; and by a poſterior act of ſederunt, Jan. 8. 1583-4, in place of 
giving ſecurity for the ſum modified, it behoved him to conſign it. 
Theſe acts appear to be now in diſuſe, where the improbation is pur- 
ſued by way of action; but when it is moved by a defender per modum 
exceptionis, the judge, by our preſent uſage, decrees him to conſign the 
preciſe ſum of forty pounds Scots, which he forfeits to his adverſary, 
if his allegation ſhall appear calumnious. | : 
69. It 1s not the bare fabricating of a writing, or the being ac- 
ceſſory to it, that conſtitutes forgery : if the writing be not alſo put 
to uſe, one of the eſſential characters of the crime is wanting, the 
bringing damage to another, or prejudicing his eſtate. A writing 


may be put to uſe, in any way which diſcovers an intention in the = 


forger of drawing from thence ſome advantage to himſelf; as by 
producing it in judgement, either as a title to ſue, or as a defence for 
eliding the purſuer's libel, or by making it over to another. A party 
who, in any proceſs, founds upon a writing ſuſpected of forgery, 
may be compelled by the adverſe party to declare in judgement, whe- 
ther he is willing to abide by it as a true deed. If he decline to 
abide by it, the deed is declared improbative or falſe : but he him- 
ſelf, notwithſtanding his paſſing from it, continues ſubje& to the 
pains of falſehood, if poſitive evidence be brought of his acceſſion 
to the crime, J. 8. C Ad leg. Corn. de falſ.; 1621, c. 22. If he in whoſe 
favour the falſe deed is granted, ſhall abide by it as genuine, he will 
be made liable as a forger, though there ſhould be no evillence brought 
that he knew the deed to be falſe. As it would be hard to fix this 
preſumption againſt an heir or ſingular ſucceſſor, as to deeds found 
in the charter-cheſt of his anceſtor, or which were aſſigned by him- 
ſelf to others, and thereby to reduce him to the ſevere alternative 
either of loſing the benefit of thoſe deeds, or of being accounted the 
forger ; if they ſhould be declared falſe, he was by our former prac- 
tice allowed to abide by deeds gualzficat?, or under proteſtation, that 
they came fairly into his hands, and that if they ſhould be pronoun- 
ced falſe, he had no acceſſion to the crime; which quality had the 
effect of ſcreening him in all events from the penalties due to falſe- 
hood, unleſs a poſitive proof was brought that he was acceſſory to it: 
but as this indulgence gave too great encouragement to forgery, there-. 
fore, though the party be to this day allowed to adject to his declara- 
tion a proteſtation of his own innocence, the:court need give no more 


weight to it than they ſhall judge proper. 1 

70. The proof in trials of forgery, is either direct or indirect. 
The direct proof ariſes from the teſtimony of the writer, (where 
the deed was written by a third party), and of the inſtrumentary 
witneſſes. A proof after the indirect manner, is gathered from cir- 
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cumſtances and extrinſic arguments. As the direct manner affords 
a full and ſtrictly legal evidence, whereas in the indirect the proof 
is merely preſumptive, a rule has thence ariſen, which however is 
not always obſerved, That there is no place for the indirect, ſo long 
as the direct is in our power, In the direct manner of proof if one 
of the two ſubſcribing witneſſes depoſe that the deed is true, and the 
other, that he did not atteſt it, the deed is to be declared void, being 
ſupported only by the teſtimony of a ſingle witneſs; but the uſer 
of the deed is not ſubjected to the pains of forgery, becauſe he is ju- 
ſtified by the oath of that witneſs. Dead witneſles, as Lord Stair 
expreſſes, b. 4. f. 20. f 23. are preſumed to prove, i. e. the atteſtation 
of witneſſes to the granter's ſubſcription is, even after their death, 
admitted as preſumptive evidence in ſupport of the deed ; from whence 
he infers, that two dead witneſſes are ſuthcient to ſupport a writing, 
though there ſhould be a concurring teſtimony of living witneſſes 
who deny their ſubſcriptions. This, however, may be doubted : for 
the evidence ariſing from the dead witneſſes is only preſumptive; and 
conſequently, where two witneſſes, yet alive, affirm peremptorily, that 
their ſubſcriptions were fabricated, ſuch poſitive teſtimony mult pre- 

vail over the contrary preſumption. | 2 
71. The cireumſtances by which. forgeries are moſt frequently de- 
tected in the indirect manner, are, a falſe date, alibi, and comparatio li- 
terarum. An error in the day, month, or year of ſigning, may pro- 
ceed from mere inadvertency ; and therefore hath little effect by it= 
ſelf, without the concurrence of other ſuſpicious circumſtances. In 
like manner, a proof of alibi, i. e. that the alleged granter was not, at 
figning of the deed, in the place where he is ſaid to have figned it, 
can infer no more with certainty, than that the date is erroneous ; 
yet an alibi; may be ſo connected with other circumſtances appearing 
in proof, as to afford evidence of the falſchood, not only of the date, 
but of the deed; ex. gr. if it be proved, that he who is ſaid to have 
ſubſcribed the deed, was out of the kingdom for that whole period of 
time that any of the inſtrumentary witneſſes were in a capacity to at- 
teſt it. In a proof of improbation comparatione hterarum, i. e. by com- 
paring the handwriting of the ſubſcriber, or of the writer of the 
deed, as it ſtands in other papers confeſſedly genuine, with that 
which appears in the deed under challenge, a diſtinction is juſtly 
made, whether the compariſon be made uſe of to prove, that the 
deed is of the handwriting of a perſon, or only for negative evi- 
dence, that it is not of his handwriting. The firſt ſort 1s extremely 
uncertain ; for the handwriting of two different perſons may, either 
from chance or ſtudied imitation, reſemble one another fo nearly, 
that the one cannot, by the molt accurate diſcerner, be diſtinguiſhed 
from the other. And hence it has been cenſured with too great rea- 
ſon, as a ſtretch in ſome former reigns, that perſons have been con- 
victed of a traiterous correſpondence, upon no better evidence, than 
that treaſonable papers were preſumed to have been written by the pan- 
nel, comparatione literarum. But where this compariſon is made uſe of, 
merely as evidence that a deed is not of the handwriting of this or 
the other particular perſon, it is held to be one of the ſtrongeſt proofs 
in the indirect way; for it ſeldom or never happens, that the ſame 
perſon's handwriting ſhall at one time appear to have one particular 
turn or caſt, and at another time a quite different one, unleſs where 
he has, before the laſt period, been ſeized with ſome intervening in- 
firmity. The ſtamp and contexture of the paper on which the deed 
is written, che manner of ſpelling, and the ſtyle of it, compared with 
thoſe 
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thoſe of the age in which it is ſaid to have been executed, are alſo cir- T.. Iv. 
cumſtances of conſiderable weight in the trial of forgery. 8 
72. Where the puniſhment of torgery is to be carried no higher ue cm, 

than an arbitrary one, the ſeſſion inflict it by their own authority *. may inflict an 
But where the crime deſerves death, the judges of that court, becauſe arbitrary pu- 
they cannot themſelves inflict a capital puniſhment, do no more than l 
find the perſon accuſed guilty of falſchood, and thereupon remit him long to the 
to the court of juſticiary. There an indictment is exhibited againſt jufliciary. 
bim, a jury ſworn, and the decree of the ſeſſion produced in place of 

all other evidence. After this is read, the jury pronounce, by their 

verdict, the pannel guilty, in re/pect of the decree of ſeſſian. "Theſe laſt 

words are inſerted in the verdict; becauſe, as the proof of the crime 

was taken in another court, the jury could not declare the pannel 

fimply guilty, but enly that he ſtands convicted by the ſentence of 

another court; and as that ſentence was pronounced by a court un- 
queſtionably competent, it is therefore conſidered as full evidence, not 

to be traverſed ; or, in the ſtyle of the bar, as probatio probata f. 

73. It is, by 1681, c. 5. declared to be falſchood for a perſon to at- Statutory 
teſt a deed, without either knowing the granter, and ſeeing him ſub- falſchood, by 
{cribe, or at leaſt hearing him acknowledge his ſubſcription. The Fo 
bad conſequences attending the practice condemned by this ſtatute, 
may perhaps juſtify the ſeverity of the enactment; but as the ſpecies 
of falſchood therein deſcribed is purely ſtatutory, and as its penalties 
are not fixed by that ſtatute, the court would doubtleſs reſtrict it to 
an arbitrary puniſhment, conformably both to the Roman law and 
ours, which puniſh falſehood, either more ſeverely, or more gently, 
according to the different aggravating or alleviating circumſtances of 
the caſe. | 

74. Perjury, which is the judicial affirmation of a falſehood upon Perjurs- 
oath, if we conſider its general nature, falls under the deſcription of 
crimen falſi; for he who is guilty of it does, in the moſt ſolemn man- 
ner, ſubſtitute falſehood in the place of truth. In order to conſtitute 
this crime, the violation of truth muſt be deliberately intended by the 

ſwearer; and therefore a reaſonable indulgence mult be given to forget- 
fulneſs or miſapprehenſion, according to his age, health, or judgment, 
or according to the diſtance of time between the facts ſworn to and ma- 
king oath. Yet where theſe facts appear evidently to fall under the 
deponent's knowledge, he cannot ſcreen himſelf from the pains of 
perjury, though he thould mince the matter, by ſwearing barely that 
he believes them to be true, if afterwards it ſhall appear they were 
falſe; and, on the other hand, when the points of the oath do not 
conſiſt in fadlo proprio of the ſwearer, the ſtrongeſt terms of affirma- 
tion, that the facts ſworn to are true, will not infer perjury, though 
they ſhould come out afterwards to be falſe; ſince all oaths concern- 
ing things of which we have no certain knowledge, are truly no more 
than oaths of credulity, in whatever form of words they may be con- 
ceived. One cannot be guilty of perjury, unleſs the falſehood be at- 
firmed under the immediate impreſſions of an oath. Hence the 
breach of promiſſory oaths does not infer that crime; for the pro- 
miſer may have ſincerely intended performance when he depoſed, 
and, for that reaſon, cannot be ſaid to have called upon God to atteſt 


3 See Hift. Lau- tract, vol. i. p. 335. 337. and Fount. July 30. 1697, Kennedy. 


+ In the caſe of Reid, who was tried for forgery, Auguſt 12. 1780, after the remit to the 
Juſticiary, and the reading before that court the proof taken before the ſeſſion, the counſel 
for the pannel craved leave to examine a new witneſs in his behalf, who had been but lately 


diſeovered: the court found, that the proof was finally cloſed before the ſeſſion. 
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a falſchood; his crime ariſes from fats happening afterwards, 
Though an oath, however falſe, if made upon reference by the ad- 
verſe party in a civil action, puts an end to the ſuit; yet the perſon 
who hath forſworn himſelf is liable in a criminal proſecution ; for 
the effect of the reference cannot reach beyond the private rights of 
the parties. As the law hath given to the concurring teſtimony of 
two unexceptionable witneſſes the ſame force as to that of twenty, the 
teſtimony of the greateſt number of witneſſes cannot be admitted for 
convicting two perſons of perjury, who in their oaths have agreed on 
the ſame facts: but a ſingle witneſs may be convicted of perjury by 
the teſtimony of two, becauſe a ſingle teſtimony makes no legal evi- 
dence. 

75. As this crime implies, not only a daring defiance of the ven- 
geanee of Heaven, but a violation and diſſolving of the ſtrongeſt bond 
of human ſociety ; and as our lives, fortunes, or reputations, depend 
on the reverence due to an oath, one- might expect, that this aggra- 
vated falſehood would be punithed by the laws of all ſtates with the 
greateſt ſeverity. The Romans however contented themſelves with 
the ſlight puniſhment of a whipping for it, I. 13. C. De teftib. Nor 
was it capital by the laws of any other country, but the Jewiſh ; 
which was governed, as to this crime, by the /cx talionrs, i. e. by in- 
flicting the ſame penalties on the falſe ſwearer, that his oath, had it 
been true, would have drawn upon his neighbour againſt whom he 
ſwore. If one therefore ſwore falſely, that another was guilty of a 
capital crime, the {wearer was himſelf puniſhed capitally, Deut. 
xix. 16. et /eqq., By our ſtatutes, perjury is neither puniſhed capital- 
ly, nor quite arbitrarily, but by fixed ſtatutory pains. The lateſt 
ſtatute is 1555, c. 47. which declares it puniſhable, dy the confiſca- 
tion of moveables, piercing the tongue, and infamy; to which the 
judge may add any other penalty that he ſhall think proper to inflict. 
This puniſhment agrees in its moſt material articles with the pains 
inflicted by our moſt ancient law upon thoſe who {wore falſely upon 
an aſſize, Reg. Maj. I. 1. c. 14.; i. e. confiſcation of moveables, and in- 
famy. The court of ſeſſion is competent to try perjury incidenter, when 
in any examination upon oath, taken in the courſe of a depending 
action, one appears to have ſworn falſely ; but in every other caſe, the 
court of juſticiary have the ſole cogniſance of it. Subornation of 


perjury conſiſts in tampering with thoſe who are to ſwear in judge- 


ment, by ſoliciting or directing thei how they are to depoſe, without 
regard to truth; and it is, by the aforeſaid act 1555, puniſhed with 
the pains of perjury. | ; 

6. Uſury, or, as it is called in our old ſtatutes, oder, a Saxon term 
of the ſame ſignification, retained in Holland to this day, is the ta- 
king of intereſt for the uſe of money contrary to law. This crime 


conſiſted, before the Reformation, in taking any intereſt for money; 


but now, in taking a higher rate of intereſt than is authoriſed by 
law. It is commonly divided into zſura manife/ta, or direct, and ꝝſura 
velata, or covered. One may be guilty of direct uſury, not only 
where he ſtipulates to himſelf, by a clauſe in an obligation, a ſum 
above the lawful intereſt, but even where he takes intereſt before it 
becomes due, though it ſhould be no higher than that which the law 
warrants : ex. gr. where he accepts of a full year's intereſt before the 
year be elapſed ; for in that caſe he takes more than he ought, be- 
cauſe he takes it ſooner; he receives a conſideration for the uſe of 
money before the debtor has got that uſe of it. To infer this ſpe- 

; cies 

See Kilb. p. 592. 
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ces of uſury, it is enough that the creditor hath received the intereſt 


before the term, 1621, c. 28. It would afford no defence therefore that 


it had been voluntarily paid without any demand on the part of the 
creditor. Indeed the ſtatute was ſo conceived, on purpoſe to obviate 
the pretence of voluntary payment; fee a deciſion, Now. 28. 1668, ob- 
ſerved by Mackenzie, Crim. tr. part 1. tit. 24. \ 3. If however there 
was no uſurious intention in the receiver, ub: aberat animus fenerandi, 
he ought not to be liable in the pains of uſury. Where a creditor's 
Tight to intereſt is clogged with an uncertain condition, by which he 
runs the hazard of lofing his whole debt, if the condition ſhould never 
exiſt, he may ſtipulate for himſelf an higher rate of intereſt than the 
legal, without the crime of uſury. In ſuch caſe, the intereſt is not 
given merely in conſideration of the uſe of the money, but of the riſk 
alſo which is undertaken by the creditor. Hence a lender of money 
upon bottomry, explained above, 6b. 3. f. 3. F 17. the repayment 
whereof depends on the ſafe return of the ſhip on which it is lent, may 
lawfully take a rate of mtereſt proportioned to the riſk, called in the 


Roman law fenus nauticum, 


77. Covered uſury is that which is committed under the appear- 


ance, not of a loan, but of ſome other lawful contract, ex. gr. a ſale, or 


an improper wadſet, in order to diſguiſe the criminal nature of the 
bargain. Thus a back-tack, which is given by a wadſetter to the re- 
verſer for a yearly tack-duty exceeding the legal intereſt of the ſum 
lent, is declared uſurious, by 1597, c. 247. : becauſe, though the bar- 
gain be covered under the maſk of a contract of wadſet, and of a 
leaſe of the wadſet- lands, yet it is truly the contract of loan; for the 
tack-duty payable by the reverſer can have no onerous cauſe, other than 
that it comes in place of the intereſt of the money borrowed, which, 
fince it exceeds the legal intereſt, is uſurious. But this doctrine has 
no room in proper wadſets, where the wadſetter takes his hazard of 
the fruits, though the lands wadſet ſhould yield a rent higher than 
the intereſt of the wadſet- ſum; becauſe the wadſetter, in a proper 
wadſet, undertakes the hazard of the accidents which may diminiſh 
the rent; and the ſurplus rent, which exceeds that intereſt, is conſi- 
dered merely as an equivalent for the hazard which 1s run by the 
wadſetter. The aforeſaid act declares in general, that all obligations 
entered intq with an intention of getting more than the legal intereſt 
for money, under whatever diſguiſe it may be concealed, ſhall be 
uſurious. It is in the ſame manner declared uſury, by 12* Ann. 
ef. 2. c. 16. to take more than the legal intereſt for the loan, or for- 
bearance of payment of money, merchandiſe, or other commodities 
by way of loan, exchange, or any deceitful contrivance whatever, or 
to take any bribe for the loan of money, or for the delaying its pay- 
ment when lent *. On this laſt ſtatute, the ſeſſion declared void, as 
uſurious, the ſale of a South-ſea ſubſcription, whereof the current 
market- price was preciſely known every day in Exchange-alley, be- 
<auſe a price had been taken for it payable in a year, higher than a 
ear's intereſt above what the ſubſcription was worth at the time of 
the ſale, July 1723, Charteris ; for what exceeded the year's intereſt, 
or the five per cent. was deemed to be exacted for the forbearance of 
payment. But it would be hard to extend this reaſoning to ſuch 
kinds of merchandiſe as differ widely in quality from one another, 
and ſo can have no known determinate value, as falks, cloths, &c. ; 
Vor; IL gN for 
® See a ſpecial caſe, Fount. July 23. 1697, Bank of Scotland; Tee alſa ibid. Jure 3. 1696, 
Sutherland. | | . | 
[+ This decifien was reycrſed upon appeal. 
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for in tlicſe it is impoſſible to judge preciſely whether any thing, or 
how much, was intended to be taken for the forbearance of pay- 
ment. | | 
78. The puniſhment of uſury was, by 1597, c. 247. declared to be 
the eſcheat of moveables, the annulling of the uſurious contract, and 
forfeiture of the principal ſum lent, with the intereſt remaining due 
upon it, to the King, or his donatary, ſubject to the burden of reſtor- 
ing to the private party, in caſe he ſhould concur in the proſecution, 
the ſums paid by him exceeding the - lawful intereſt ; ſo that, though 
the uſurious obligation was declared null, it was the King, not the 
private debtor, who availed himſelf of it. But by the above-quoted * 
act of Q. Anne, it would ſeem, that the nullity is declared in favour 
of the debtor; and the creditor,. if he has received any unlawful pro- 
fits, forfeits the treble value of the money or other ſubject lent. The 
penalties inflicted by the Britiſh ſtatute take place in all uſurious con- 
tracts poſterior to the date of that ſtatute; but where the contract 
had been entered into previouſly to the act of Q. Anne, the crime 
muſt be judged of by our former law. Uſury, where it is to be pur- 
ſued criminally, muſt be tried by the juſticiary; but where the con- 
cluſion of the libel goes no farther than the annulling of the debt, 
and the reſtitution to the debtor of the unlawful profits paid by him 
to the creditor, the court of ſeſſion have a juriſdiction cumulative or 
concurrent with the juſticiary. „ | . 
79. Stellionate, from ello, a ſerpent of the moſt crafty kind, Plin. 
Hiſt. nat. l. 30. c. 10. is a term uſed in the Roman law, to denote all 
ſuch crimes, where fraud or craft is an ingredient, as have no ſpecial 
name to diſtinguiſh them by. It 1s chiefly applied, both by the Ro- 
man law and that of Scotland, to conveyances of the ſame right 
granted by the proprietor to different diſponees, I. 3. H 1. Stellion. ; 
1592, c. 140. The puniſhment of ſtellionate, in the large acceptation 
of the word, muſt of neceſſity be arbitrary, in order to adapt it to 
the various natures and different aggravations of the fraudulent acts, 
L 3.4 2. ibid. Thoſe who are guilty of that particular ſpecies of it 
which conſiſts in granting double conveyances, are, by our ſtatutes, 
declared infamous, and to be puniſhed in their perſons and goods at 
the King's pleaſure, 1540, c. 105. Fraudulent bankruptcy may be 
accounted a particular kind of ſtellionate, the cogniſance of which is, 
by ſpecial ſtatute, 1696, c. 5. appropriated to the ſeſſion, who may 
inflict any puniſhment on the oftender that ſhall to them appear pro- 
portioned to his guilt, death excepted. , | 
80. It has been ſaid, that crimes may be alſo aimed againſt one's 
cood name and character. Though every wrong may, in ſome ſenſe, 
get the appellation of injury, yet the crime of injury, in a ſtrict ac- 
ceptation, conſiſts in the reproaching or affronting our neighbour. 
Injuries are either verbal or real. A verbal injury, when directed a- 
gainſt the King, is truly leaſing-making, of which /upr. F 29. A 
verbal injury, when it is pointed againſt a private perſon, conſiſts in 
the uttering of contumelious words, which tend to vilify his charac- 
ter, or render it little or contemptible. As one my be ſenſibly hurt 
by reproachful words, though they ſhould have no tendency to 
blacken his moral character, ſarcaſtical nicknames and epithets, or 
other ſuch ſtrokes of ſatire, are accounted injurious : and even twit- 
ting one with the deformity of his perſon or other natural defect, 
where it is accompanied with any ill natured expreſſion, that may 
place him in a ridiculous light; though it is agreed by all, that in- 
firmities of that ſort imply no real reproach, either in themſelves, or 


In 
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3a the juſt opinion of mankind. The animus ijuriandi, which is of 
the eſſence of this crime, being an act of the mind, muſt be inferred 
from preſumptions; and, in general, it is preſumed from the injuri- 
ous words themſelves, eſpecially where they are made uſe of to hurt 
one in his moral character, or to fix ſome particular guilt upon him; 
g as if one ſhould give his neighbour the name of 7hief, cheat, liar, &c. 
This prefumption, however, may be either weakened or elided by 
ſpecial circumſtances. If, for inſtance, one 1n a paſſion ſhould utter 
ſome intemperate expreſſions againſt a perſon of whom he was never 
before heard to ſpeak diſreſpectfully, in his own preſence, and with- 
out repetition after the paſſion is over, a malicious intention to de- 


fame is hardly to be preſumed. In ſuch circumſtances, the malice 


may be ſuppoſed to have ceaſed with the paſſion, and therefore either 
no puniſhment, or a leſſer degree of it, is inflited. But where the 
injurious refleQtions are frequently repeated in private companies, or 
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bandied about in whiſpers to confidents, the offence grows up to the 


crime of ſlander and defamation, agreeably to the text of the Roman 
law, I. 15. $12. De injur. Quod non iu cetu nec vociferatione dicitur, id in- 
famandi cauſa dictum. Where the words ſaid to be injurious are ut- 
tered in judgement, and appear to have had ſome foundation in fact, 
an intention to defame is not preſumed ; for pleas urged in a court 
of law againſt the adverſe party, however ſeverely they may ſtrike a- 
gainſt his good name, if they are not calummous, are preſumed to 
be made in ſupport of one's cauſe, Thus alſo one's informing againſt 
his neighbour as a thief or diſorderly perſon, is preſumed to be done, 
not animo defamand!, but from an honeſt indignation againſt vice, and 
a juſt concern to preſerve the peace and order of the ſociety. Be- 
cauſe the intention of the defender cannot be always known with cer- 
tainty, in the trial of this crime, doctors are generally of opinion, that 
his oath in ſupplement may, in doubtful caſes, be admitted towards 
his exculpation. DT 
81. As to the judges who have the cogniſance of this crime, ſee 
ſapr. b. 1. t. 5. F 39. Verbal injuries are generally puniſhed by a pe- 
cuniary fine, to be aſcertained according to the different conditions 
vf the injuring and injured, and the circumſtances of time and place, 
J. 7.4 8. De imjur. If the offender be poor, the commiſſaries uſually 
ordain him to do penance, by making a public recantation in the 
church, or at the church-door : and ſometimes theſe two penalties of 
fine and penance are conjoined. One may call his neighbour a bank- 
rupt, without reAeCting either on his honour or moral character; for 
men of the greateſt honour and ſtricteſt honeſty may become bank- 
rupts by unavoidable misfortunes : yet as ſuch an imputation may 
have the effect of ruining one's credit, and, of courſe, loſing the means 
of bis ſubſiſtence, it founds him in an action of damages, which mult 
be purſued, not before the commiſſary, but before the ſheriff, or o- 
ther judge-ordinary. Real injuries are committed, by doing what- 
ever may either hurt one's perſon, as, giving him a blow; or may at- 
fect his honour or dignity, as, the bare aiming of a blow, without 
ſtriking ; aſſuming a coat of arms, or any mark of diſtinction proper 
to another, ſpitting in his face, &c. This offence is alſo putuſhed ar- 
bitrarily by the judge-ordinary, according to the circumſtances at- 
tending it, either by fine or impriſonment. Scandal, reduced into 
writing, and publiſhed, may be conſidered rather as a real than a 
verbal injury; and becauſe it is of all others the moſt public and per- 
manent, it ought to be puniſhed by the judge with greater ſeverity 

than the ſlighter injuries. | 
82. After 
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Boox IV. 82. After having given a ſhort account of the different crimes pu- 
— niſhable by our law, this treatiſe may be concluded with a few ob- 
may or may ſervations relating, „fit, to the perſons againſt whom a criminal ac- 
mot be crit cuſation can or cannot be brought; 2dly, to the forms of proceeding 
Tuted in inis in criminal trials, and, 34h), to the various methods by which crimes 
county. may be extinguiſhed. As to the jir/t, Foreigners, who are reſiding 
here occaſionally, may be proſecuted criminally, on ſuch facts as rea- 
ſon itſelf may diſcover to be criminal; but it were hard to ſubject 
them to the ſtatutory puniſhment inflicted on offenders in points 
which are made criminal barely by ſtatute, unleſs they relate to trade, 
or to other articles which foreign merchants ought to be fully appriſed 
of before their entering into this kingdom, or ſending their goods hi- 
ther. No criminal trial can proceed againſt thoſe who are incapable 
of making their defence. Hence, where a crime was committed by a 
minor, the proſecution of it was put off by the law of the Majeſty, 
J. 3. c. 32. F 15. upon his giving ſecurity to anſwer to the charge after 
majority, J. 2. c. 42. F 11. : but this indulgence to nonage was limited 
by the Roman law to ſuch minors as had no curators, J. 4. C De aut. 
præſt. leſt the minor ſhould, from the forwardneſs or heat of youth, 
either ſpeak out, or conceal unſeaſonably, that which, if it had not been 
Tpoken or concealed, might have turned to his advantage. By our 
preſent practice, all minors, if they be old enough to be capable of 
dole, and conſequently of committing a crime, are alſo deemed quali- 
fied to defend themſelves in a criminal trial; which doctrine appears 
not only to be juſt in itſelf, but removes an inconveniency which at- 
tended our ancient law, that by waiting for the criminal's majority, 
the mean of proof frequently periſhed by the intermediate death of 
the witneſſes. One who hath committed a crime while in his ſenſes, 
cannot, if he ſhall afterwards become furious, be tried for it during 
his furioſity. The reaſons appear to be, jr, That one who is either 
void of reaſon, or does not enjoy the uſe of it, is incapable of correc- 
tion, which is one of the great purpoſes of puniſhment : 2dly, That 
ſuch perſon cannot poſſibly defend himſelf in a criminal trial, or even 
anſwer with judgement to that firſt queſtion which is put to all pan- 
| nels, Whether guilty, or not guilty ? | 

Abſent per. 83. On the ſame ground, abſents, becauſe they are incapable of 
— nant making a defence, cannot be proſecuted criminally. It was a rule 
long obſerved by the Romans, That neither criminal nor civil cauſes 
could be tried in abſence; and hence, when a deferider would not 
voluntarily appear in judgement, the only remedy le: to the purſuer 
was, to drag him by open force to the court, obtorto collo. With re- 
gard to crimes, their law continued the ſame to the laſt; for they 
thought it contrary to equity to bereave a perſon of his life unheard, 
even though he ſhould through wilfulneſs decline to appear. But in 
that caſe the judge might puniſh the contumacy by fine, J. 5. pr. De 
pen. ; l. 1. pr. De reg. vel ahſ. By the Engliſh law alſo, no trial of a 
criminal queſtion can be proſecuted in the defender's abſence; but if 
one accuſed of high treaſon ſhall not appear, after he has been called 
by a proper writ of exigent, he may be outlawed for contumacy ; 
which outlawry ſubjects the party to the ſame puniſhment which is 
due to the crime itſelf, corruption of blood excepted. This rule of 
the Engliſh law in the caſe of treaſon, 1s alfo received in Scotland, 
with a ſmall variation, as a rule for all criminal trials: for if a cri- 
minal do not obey the citation given him to anſwer, the court can- 
not proceed againſt him upon the cauſe ; they do no more than pro- 

nounce ſentence of fugitation, by which all his moveable eſtate falls 
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as eſcheat to the crown. In the ſpecial crime of treaſon, he perſon 
accuſed might have been by our law, 1669, c. 11. tried and convict- 
of the crime, though he ſhould not have appeared. But that act 
was repealed by 1699, c. 31. * : and now our law in that point is made 
the ſame with the Engliſh, by the foreſaid act 75* Ann. c. 21. 

84. In explaining the forms of proceeding in the trial of crimes, we 
may begin with the crime of treaſon, in which the forms obſerved in 
England and in Scotland are now the ſame. Peers accuſed of trea- 
ſon, muſt be tried, either in parliament by the houſe of Peers, or by 
a ſpecial court made up of the whole body of the Peers, of which one 
is named by the King for High Stewart, who is the judge, the reſt 
are conſidered as the jury.. The court before whom commoners are 
to be tried in Scotland, 1s either the court of juſticiary, or a ſpecial 
court created by the King for that purpoſe, called, of Oyer and Termi- 
ner, that is, to hear and determine. In every commiſſion ef Oyer 
and Terminer, three Lords of Juſticiary muſt be named, one of 
whom muſt be of the quorum, ſaid act 7* Ann. The ſheriff ſum- 
mons to this court twenty-four men, of whom ſeventeen, nineteen, 
or twenty-one are ſworn, who are ſtyled, the grand jury, Before them 
all the bills of indictment muſt be exhibited which are laid againſt 
any perſon for treaſon. The jury take under conſideration the evi- 
dence offered in ſupport of the indictment: and if twelve or a greater 
number of them concur, in judging the evidence laid before them to 
be a ſufficient ground for a trial, the bill is returned to the court, 
with the words bi/la vera indorſed upon it; on which a warrant is di- 
rected to the ſheriff, to ſeize and impriſon the perſon preſented, in 
order to his trial : but if the jury be of opinion, that the evidence 
does not amount to a charge of high treaſon, they write on the back 
of the bill, zgnoramus ; upon which the court diſcharges the perſon 
charged without farther proceeding, and tears the bill, as not being 
a ſufficient foundation for a trial. In adopting this part of the Eng- 
liſh law, we have made a profitable exchange; for before the act 7? Aun. 
the King's advocate might, by himſelf, have brought any perſon to 
a trial for treaſon. He indeed took a previous precognition of the 
facts with which the party was charged, i. e. he examined thoſe who 
were preſent at the treaſonable act, on the ſpecial circumſtances at- 
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tending it; and the Advocate was the ſole judge, whether theſe facts 


or circumſtances were truly ſufficient for ſupporting a criminal pro- 
ſecution : whereas, by the inſtitution of grand juries, the previous 
point, Whether the party preſented ought to be put to a trial? is not 
left to the diſcretion of a ſingle perſon, and of one too who is an oft - 
cer of the crown, but mult be determined by a jury of one's own 
countrymen, He againſt whom a bill of indictment is found, muſt, 
five days before his trial, be furniſhed with a liſt of the jury which 
is to be impannelled upon him, called the petty jury, or the jury of life 
and death; and though twelve only are ſworn to be of the jury, the 
ſheriff returns ſixty or ſeventy, becauſe the priſoner has the privilege 
of challenging thirty-five of them, without afligning any ſpecial ground 
of challenge. After the witneſſes on both fides are examined, and 
charges given to the jury, the jury are carried into a room by them- 
ſelves, where they are ſhut up, without meat, drink, or fire, till 
they be unanimouſly agreed in one verdict. Treaſon is triable in 
that county alone where it is committed; but, by 197 Geo. II. c. . all 

Vol, II. 90 treaſon 

This ſeems to be a miſtake. The act 1690 does not the act 1669; it only an- 


_ the forfeitures in abſence, before that act, not thoſe it. See Hift. Law trafts, 
Is Þ+ 45 0 


— — — 


—— CEE 


— — 
, — 


—— = 
— — 
57 f ———. ——_—— R 
. — — = - 


— IT * . 
i — Rn 


—— re rot 
— n - — 


— 


— - > 
_ = ——— ———— 
— — . — 
— —— — 


788 


Boo IV. 


Bail in offen- 
ces not capi- 
tal. 


Statutory 
time for 
bringing on 
trials, 


Precognition 


of facts, 


An Inſtitute of the Law of ScorLanp. 


treaſon emitted in the year 1745 might be tried in any county the 
King ſhould appoint; and by another temporary ſtatute, now ex- 
pired, 21? Geo. II. c. 19. treaſon committed within certain counties of 
Scotland, might be tried by the court of juſticiary, wherever it 
ſhould fit, A particular account of the forms obſerved in trials up- 
on treaſon, 1s given in a ſmall treatiſe publithed by the order of the 
Houſe of Peers in 1709. We now proceed to the forms of proceeding 
obſerved by the law of Scotland in the trial of other crimes, 

8 5. No perſon can be impriſoned, in order to trial for any crime, 
without a warrant in writing, expreſſing the cauſe, and proceeding 
upon a ſigned information, 1701, c. 6, unleſs in the caſe of indig- 
nities done to judges, riots, and ſome other offences ſpecially men- 
tioned in the ſtatute. Every priſoner committed to gaol in order to 
trial, if the crimes of which he 1s accuſed be not capital, 1s entitled 
to a releaſe upon bail, the extent of which 1s to be fixed by the judge, 
By the above act, it could not exceed {ix thouſand merks Scots for a 
nobleman, three thouſand for a landed gentleman, one thouſand for 
any other gentleman or burgeſs, and three hundred for any other 
perſon of inferior rank; but, by 117 Geo. I. c. 26. f 11. the judge may, 
extend the bail to the double of thoſe ſums. That ſuch as, either from 
the nature of the crime with which they are charged, or trom their 
low circumſtances, cannot procure bail, may not lie for ever in pri- 
ſon untried, it is made lawful, by the foreſaid act 1701, to every 
ſuch priſoner to apply to the criminal judge, that his trial may be 


brought on without unnecellary delays. Within twenty-four hours 


after ſuch application, that judge muſt iſſue letters directed to meſ- 
jengers, for intimating to the proſecutor, that he may fix a diet for 
the priſoner's trial within ſixty days after the intimation, under the 
pains of wrongous impriſonment. If the proſecutor do not infiſt 
within that time, or if the trial be not finiſhed in forty days more, 
when proſecuted before the juſticiary, or in thirty, if carried on be- 
fore any other judge, the priſoner is, upon a ſecond application, ſet- 
ting forth that the ſtatutory time is elapſed, entitled to his freedom, 
under the ſame penalty. This act, ſo favourable to perſonal liberty, 
in ſo far as it requires the carrying on and finithing the priſoner's 
trial within a preciſe time, is not applicable to trials upon forgery, 
when proſecuted before the ſeſſion by the indirect manner of proof, 
according to the rule, Nunguam concluditur in falſo; tor the variety of 
circumſtances and facts that are frequently brought in evidence hinc 
inde, makes it impoſſible to limit ſuch trials in point of time, eſpecial- 
ly in a court where the diets are not peremptory, and may in ſome 
caſes lengthen it out for months, or even years, beyond the time li- 
mited by the ſtatute, New Coll. i. 115. 

86. Upon a perſon's committing any of the groſſer crimes, it is 
uſual for a juſtice of the peace, ſlieriff, or other judge, to take a pre- 
cognition of the facts, explained ſupr. & 84. in order to know whether 
theſe facts be truly criminal, and to ſerve as a direction to the proſe- 
cutor how to lay his libel or indictment conformably to them; but 
thoſe who are examined in the precognition may inſiſt to have their 


declarations cancelled before they give teſtimony at the trial. Juſtices 


of the peace, magiſtrates of boroughs, and ſheriffs, are alſo authoriſed 
to receive informations concerning crimes to be tried before the circuit- 
courts; which informations are to be by them tranſmitted to the 
Tuſtice-Clerk forty days before the ſitting of the reſpective courts, 
This method of taking up of dittay or indictments is ſubſtituted, by 
8 Ann. c. 16. { 3, 4. in place of the old one, by the ſtreſs (traiſtis) and 
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porteous rolls mentioned in 1487, c. 99. ; ſee Skene, De verb. fign. v. 
Traiſtis. 

87. The form of trial in criminal queſtions differs much from thoſe 
which are obſerved in civil actions, if we except ſuch crimes as the 
court of ſeſſion is competent to, and the leſſer offences purſued before 
inferior courts, The trial of proper crimes by the court of juſticiary 
proceeds either on indictment, which method is generally obſerved 
where the accuſed perſon to be tried 1s in prifon, or upon criminal 
letters iſſuing from the ſignet of the court. In either caſe, the defend- 
er is entitled, when he is cited, to a full copy of the indictment or 
letters, together with a liſt of the witneſſes to be produced againſt 
him, and of the perſons who are to paſs upon the inqueſt, 1672, c. 16. 
$ 11. of that branch of the flatute which relates to the juſtice-court ; and 
fifteen days muſt intervene between the defender's being thus cite, 
and the day of appearance. When the trial proceeds on criminal let- 
ters, the defender, if he be not already in priſon, is, by the letters, 
required to give ſecurity, that he ſhall make his appearance in court 
upon the day fixed for his trial; and if he gives none within the days 
of the charge, he may be denounced rebel, which infers the for- 
feiture of moveables. To ſecure perſons from groundleſs criminal pro- 
ſecutions, where there 1s no real intention to infiſt againſt them, the 
proſecutor muſt, at the iſſuing of the criminal letters, give ſecurity, 
according to his degree and quality, that he will report them to the 
court duly executed, 1535, c. 35. This obligation extended farther 
by our old law, Mod. ten. cur. c. 74. ; St. Rab. IT. c. 29. which laid 
the proſecutor under a neceſſity to make good his accuſation ; and 
was at once more agreeable to the Roman law, and better adapted for 
preventing calumnious accuſations. As a farther diſcouragement to 
theſe, all proſecutors, where the pannel was abſolved, were condemn- 
ed in coſts, modified by the judge, 1587, c. 87. ; and were, over and 
above, amerced in a fine of ten pounds Scots, to be divided between 
the fitk and the defender : and where the King's advocate was the only 
proſecutor, his informer was burdened with the payment of it, 1579, 
c. 78. Theſe ſtatutes are juſtly conſidered as a ſufficient warrant for 
the preſent practice of condemning vexatious proſecutors in fines far 
exceeding the ſtatutory ſum. 

88. Formerly, accomplices in crimes, or aſſociates, were not cited 
in virtue of any ſpecial warrant contained in the criminal letters : 
their names were only inſerted in a bill or writing to which the let- 
ters referred; ſo that they might have been ſtruck out at the meſ- 
{enger's pleaſure. As meſſengers were frequently corrupted by mo- 
ney to abuſe the truſt thus committed to them, and ſuffer criminals 
to eſcape, all perſons to be cited muſt, by 1579, c. 76. be ſpecially 
mentioned in the body of the criminal letters. 

89. That part of the indictment, or of the letters, which contains 
the ground of the charge againſt the defender, and the nature and 
degree of the puniſhment that he ought to ſuffer, is called tbe /ibel. 
All criminal libels muſt be ſpecial, ſetting forth the particular facts 
inferring the guilt, and the particular place where they were done or 
committed. The time of perpetrating the delict, may be libelled in 
more general terms, with an alternative as to the day or the month, 
in the following words, upon one or other of the days of ohe or other of the 
months ſpecially libellcd : but that the perſon accuſed may not be cut off 
from the defence of alibi, he will be allowed to prove, that upon ſach 
particular days of the time libelled, he was not in that place where 


the crime is {aid in the Jibel to have been committed; and ſuch proof 
wih 
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will elide the force of the übel againſt him as to theſe ſpecial days. 
When one was accuſed not as principal actor, but as guilty art and 
part of a crime, the ſpecial circumſtances inferring that concluſion 
ought alſo, by our former law, to have been libelled : but this open- 
ed a door to the eſcape of many acceſſories; for in moſt caſes it was 
impoſſible to know, before examining the witneſſes, the preciſe facts 
that were to come out upon the proof; and though the cleareft evi- 
dence of circumftances ſufficient to infer art and part ſhould have 
been brought, yet the acceſſory fell to be abſolved, if that evidence 
did not preciſely tally with the facts laid in the libel. It was there- 
fore declared ſufficient, if the libel mentioned in general, that the per- 
ſons libelled were guilty art and part, 1592, c. 151. By our moſt 
ancient uſage, Reg. Maj. l. 4. c. 26. & 4. ; St. Dav. II. c. 294 the prin- 
cipal criminal was to be tried before the acceſſories; both becauſe it 
is in the nature of that which is acceſſory to follow after that which 
is principal, and becauſe, if acomplices could have been tried firſt, it 
might happen that defences known only to the actor could be neither 
pleaded nor proved. It may therefore be concluded, that this con- 
tinues to be our law, notwithſtanding the ſtatute 1592 for though 
that act has declared all libels relevant which bear art and part, with- 
out the neceſlity of ſetting forth ſpecial facts, yet it does not repeal, 
either in words or intendment, our former law, as to the order of 


time required in the trial of acceſſories “. The acceſſory is ſuppoſed 


In the crimi- 
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by the ſtatute to be brought to his trial agreeably to our former cu- 
ſtoms : all that it enaRs is, that in ſuch caſe it is not neceſſary to libel 
the ſpecial circumſtances of acceſſion. 

go. In civil actions, as the ſummons bears continuation of days, 
the judge may continue his courts from the day of appearance to a 
more diſtant one. In the criminal court of juſticiary, the diets of ap- 
pearance are peremptory ; ſo that if the criminal letters be not called 
en the very day to which the defender 1s cited, their effect 1s loſt, in- 


fantia perit, 1587, c. 79. But as the right itſelf of proſecuting con- 


tinues, the proſecutor may inſtantly raiſe new criminal letters, or a 
new indictment. If the proſecutor ſhall either not appear on that 
day, or not infiſt, or if any of the executions appear informa], the 
court deſerts the diet, by which the inſtance alſo perithes ; but if he 
ſhall move for a delay upon the abſence of a neceſſary witneſs, or 
other reaſonable cauſe, the court may continue the diet to another 
day. It has been already obſerved, that a defender, in default of his 
appearance on the day to which he is cited, is declared a fugitive from 
the law, /upr. $ 83. The defender is, after his appearance, ſtyled the 
fannel, Letters of exculpation are granted of courſe, at the ſuit of 
the defender in a criminal trial, for citing witneſſes, in proof either of 
his defences againſt the libel, or of his objections againſt any of the 
jury or witneſſes, or of whatever elſe may tend to the clearing of his 
innocence ; which letters muſt be executed to the ſame day of appear- 
ance as that in the indictment or criminal letters. Mackenzie, Crim. tr. 
part 2. tit. 22. H 2. affirms, that the defender ought not to be admit- 
ted to prove defences grounded on facts directly contrary to the libel ; 
becauſe the allowing a proof of facts inconſiſtent with one another, 
might prove a great occaſion of perjury. But it is a juſt rule, eſpeci- 
ally in criminal trials, that partes re: ſunt favorabilirres : the pannel's 
right therefore to prove his defences ought to be at leaſt as ample as 
that of the proſecutor to prove his hbel. Agreeably to this, exculpa- 
don 
® See a contrary deciſion obſerved in Mack. Crim. tr. part 1. tit. 25.49. ſee alſo the 
trial of James Stewart for the murder of Campbell of Glenure, 1752. 
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tion is not by our preſent practice refuſed on any relevant defence, 
though it ſhould import a flat contradiction to the libel: and if the law 
ſtood otherwiſe, libels might be fo laid as to deprive the pannel of every 
article of exculpation, let it be ever ſo ſufficient, 

91. The two things to be chiefly regarded in a criminal libel are 
the relevancy of the facts libelled, i. e. their ſufficiency to infer the 
concluſion ; and, 2d/y, their truth. The conſideration of the firſt be- 
longs to the judges of the court; that of the other, to the inqueſt, 
otherwiſe called the jury or aſſize. In trials before the juſticiary, in- 
formations hinc inde on the relevancy, after hearing counſel on both 
ſides, were, by 1695, c. 4. directed to be exhibited to the court in 
writing: but by the late juriſdiction- act, 20 Geo. II. c. 43. the pan- 
nel is directed, the day before the trial, to exhibit in writing a ſtate of 
the facts, and ſubjoin thereto the heads of his defences ; and after 
pleadings on the relevancy viva voce, and minutes thereof made up by 
the clerk, the court may forthwith pronounce their interlocutor ; re- 
ſerving, however, a power to them, in caſes of difficulty, to direct in- 
formations, either on the relevancy of the libel, the import of a ſpe- 
cial verdict, the degree of puniſhment, or any other matter that may 
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be alleged for the pannel in arreſt of judgement. The court, if they 


find the facts libelled not relevant to infer the crime, diſmiſs the pan- 
nel from the bar ; if they judge them relevant, they remit the pannel 
to the knowledge of an inqueſt, in whoſe preſence the witneſſes pro- 
duced on both ſides are examined by the court. By the ancient forms 
of the juſticiary, all criminal trials were adviſed with ſhut doors, as 
civil cauſes were by the court of ſeſſion; but by 1693, c. 27. they 
muſt be decided with open doors, except in adultery, rape, and the 
like crimes ; as to which, the court have a power to continue the for- 
mer practice: and it is obvious, that the method preſcribed by that 
act affords a greater ſecurity to the pannels againſt the malice of ca- 
lumnious proſecutors than the former, as they were no longer pre- 
cluded from an opportunity of ſetting the judges right in points of 
fact where they happened to be miſled by falſe informations. 

92. The inqueſt have got that name, irom their being appointed to 
inquire into the truth of the facts libelled; and they are ſtyled, rhe 
jury, juratores, becauſe they are ſworn to give their verdict according 
to truth. The word afzze, from affis, ſettled or eſtabliſhed, hath dif- 
ferent ſignifications. It ſometimes denotes the ſittings of a court, and 
ſometimes its regulations or ordinances, eſpecially thoſe which fix the 


ſtandard of weights and meaſures ; but it is moſt frequently made 


| uſe of to ſignify a jury, either becauſe juries conſiſted of a fixed de- 
terminate number, or becauſe it behoved them to continue fitting, 
after they were once ſhat up, till they pronounced their verdict ; ſee 
Stene, v. Aiſa; and hence a jury is commonly ſaid to fit upon the 
pannel. A jury or aſſize conſiſts of fifteen ſworn men, picked out by 
the court from a greater number, not exceeding forty-five, 1579, C. 76. ; 
1587, c. 88. who have been ſummoned for that purpoſe by the ſheriff, 
and given in a liſt to the defender, when a copy of the libel is ſerved 
upon him. ; Is _ 
93. In the earlieſt feudal ages, all queſtions, civil as well as crimi- 
nal, were decided by juries, conſiſting of the pares curie : but after the 
law had, by the daily emerging of new caſes, formed itſelf into an 
intricate ſcience, too hard for perſons who had no acquired parts, 
judges were appointed for determining the greateſt part of civil cauſes, 


without the intervention of juries. In the courſe of time, the deci- 
ſion of ſlighter offences, or delicts by jury, was found burdenſome to 
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the country, both in point of expence, and by the conſtant attendance 
of numbers cf people at all ſeaſons, upon criminal courts, either as 
parties, witneſſes, or jurors, to the great detriment of agriculture and 
manufactures. Juſtices of the peace, therefore, were, "by their firſt 
conſlitation, 1617, c. 8. F 6, impowered to try ſmaller breaches of the 
peace de plano: but it continued for ſome time a doubt, whether 
trials, even for leſſer offences, could be infiſted in before other Judges 
without a jury, in regard that the act conferred that power upon 
none but juſtices of the peace: ſee Jan. 30. 1622, Stewart of the Merſe ; 
Feb. 13. 1634, Baillie of Melroſs. - By our later practice on this head, 
all the /ew1ora delicta, ſuch as injuries, petty riots, &c. which are prove- 


able by the oath of the party, may be tried ſummarily by any infe- 


rior court“; but to this day, all proſecutions upon crimes of a more 

miſchievous nature, whether tried by the ſupreme or by inferior cri- 

minal courts, mult proceed by jury, in whoſe: opinion, if the pannel 

ſtands clear, no ſtretches of law, or prepared evidence, can hurt him. 

And even where a ſlighter offence, if it were but a riot, is proſecuted 

before the juſticiary, where the forms of criminal trials are preſerved 

in their firſt purity, the pannel is remitted to the knowledge of an in- 

queſt. In the trial of crimes coguiſable by the ſeſſion, the judges 

may be properly enough conſidered in the characters both of court 

and of jury. Mackenzie, Crim. tr. part 2. lit. 23. \ 4. diſapproves of 
this inſtitution of juries, becauſe it is hardly pollible in many caſes to 

ſeparate the proot of facts from their relevancy, the laſt of which is 

frequently of too high a diſquiſition for ſuch as are not learned in the 

law: but no man's life or fortune ought to depend upon too refined 

reaſoning : and if diſcerning the nature of crimes be beyond the 

reach of juries, which are preſumed to conſiſt of men of common un- 

derſtanding; how can our criminal law be accounted a rule by which 
every artiticer and farmer ought to ſquare his conduct? 

04. Crimes cannot, like civil debts, be proved by the defender's 
oath ; both becauſe the law ought to compel no perſon to condemn 
himſelf, and becauſe the ſevere penalties conſequent on one's being 
convicted of a crime, lays him under the ſtrongeit temptations to per- 
jury. This rule, Nemo tenetur jurare in ſuam turpitudinem, is not, how- 
ever, applicable in ſlight offences, which are puniſhed only by a mo- 
derate fine, or a ſhort impriſonment; but is limited to the more fla- 
gitious crimes, where the life, limb, liberty, or eſtate of the criminal 
lies at ſtake, and to thoſe which infer infamy ; becauſe a perſon's 
good name or character is, in right eſtimation, as valuable to him as 
his life. Sir George Mackenzie, after putting the caſe, that a crimi- 
nal judge ſhall examine the pannel upon the proſecutor's reference to 
oath, and on his denying the crime, abſolve him, affirms, that that 
ſentence has not the effect of extinguiſhing the crime; becauſe a 
power in the profecutor of referring a crime to the pannel's oath, im- 
ports a power of remitting it, which is a prerogative inſeparable from 
the crown. This aflertion may perhaps be founded in law: but the 
caſe is not to be put; for the judge ought not to examine the pannel, 
even upon a reference by the proſecutor to his oath, otherwiſe the 
worſt of criminals, though the cleareſt evidence ſhould be brought of 
their guilt, might eſcape all puniſhment by ſuch colluſive reference. 

95. Crimes, therefore, are in the general caſe proveable, either by 
writings, or by the defender's confeſſion, or by witneſſes. Proof by 
writing is ſeldom uſed, but in uſury, perjury, and forgery. As to this 


manner of proof, 1 it is received as a rule, That nemo tenetur edere inſtru- 
me nia 


See Home, 100. Fount. Feb. 14. 1708, Thomſen. 


P 4 


Of Crimes. 


menta contra ſe : no perſon can be compelled to exhibit in judgment, 
in any criminal trial which may affect his life, eſtate, or good name, 
any writings againſt himſelf. But it mult be obſerved, that in uſury 
the law is forced to depart from ſome of its common rules, to bring 
that ſhameful crime to light. Where therefore the uſury is grounded 
on a written obligation in the hands of the defender, the purſuer may, 
by an exhibition, compel him to produce it in court in evidence of 
his own guilt, contrary to the rule laſt mentioned; and where it is 
not grounded on a written deed, the crime may be proved by the 
uſurer's own oath, notwithſtanding the other rule, Nemo tenetur jurare 
in ſuam turpitudinem, 1600, c. 7. The obligation laid by this ſtatute on 
the uſurer himſelf to ſwear in this trial, has, from the parity of reaſon 
and analogy, been extended againſt the importers of Iriſh victual, 
Fan 24. 1712, Fuft. of Peace of Ayrſhire. Though the written execu- 
tion of a meſſenger who has been deforced, if it be not declared for- 
ged, is ſufficient evidence of the deforcement in all civil queſtions re- 
lating to the validity of the diligence; yet in a criminal trial proſe- 
cuted againſt the deforcers, the meſſenger's aſſertion is not received as 
evidence. 
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96. No extrajudicial confeſſion, unleſs it be adhered to by the pan- 8 of 


nel in preſence of the inqueſt, can be admitted as evidence. Fir/t, Be- 
cauſe a party may be raſh in expreſſing inaccurately an acknowledge- 
ment made in a private way, not ſuſpecting that it is to be made uſe 
of to his prejudice : 24ly, Becauſe, by 1587, c. go. all probation muſt 
be led in open court, in preſence of the inqueſt, which cannot be af- 
firmed of private extrajudicial confeſſions. All qualities adjected by 
the pannel to his judicial confeſſion, ought to be received as part of 
it; ſo that the proſecutor who pleads upon one part, muſt admit the 
whole to be true : for the proof of crimes ought to carry the moſt 
forcible conviction with it; and it may be preſumed, that he who is 
ſo ingenuous as to confeſs any part of the facts hbelled, would have 
confeſſed the whole, if they had been true. Torture was formerly 
accounted by us, as it 1s to this day by many other ſtates, a juſtifiable, 
as well as effectual, method of drawing truth from the pannel by his 
own confeſſion ; but its effect depends almoſt entirely on the pannei's 
natural conſtitution. If he have an uncommon reſolution and firm- 
neſs of mind, he will ſtand the torture, and perſiſt in his denial, 
though he be guilty ; but if he be not poſſeſſed of a degree of forti- 
tude beyond the common run of mankind, he will, though innocent, 
be ſoon brought to take upon himſelf the guilt he is charged with. 
Torture was therefore declared contrary to law by the claim of right 
in 1689; and by the aforeſaid 7 Ann. c. 21. H 5. no perſon accuſed 
of any crime can be put to torture. | 

97. All objections relevant againſt the competency of a witneſs in 
civil cauſes, are alſo relevant in criminal. No witneſs ought to be 
admitted who may gain or loſe by the event of the trial. Hence, in 
the crime of uſury, the teſtimony of the debtor who hath grven the 
unlawful or uſurious profits, is rejected, becauſe he becomes a gainer 
by the conviction of the uſurer, 1600, c. 7. Socii crimints, or aſſociates 
in the ſame crime, are not admitted to bear teſtimony againſt one 
another; not ſo much becauſe they are accounted infamous, as be- 
cauſe they have an obvious intereſt in the event of the ſuit; for if 
the pannel be condemned, the other aſſociates may be afterwards pro- 
ſecuted as guilty art and part of the ſame crime. But from this rule 


we muſt except, fr/t, crimes committed againſt the ſtate, as treaſon; 
2dly, 
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2dlp, occult crimes, where there is a penury of witneſſes, as forgery *; 
Zaly, ſpecial crimes, which are made an exception from the rule by 
ſtatute or cuſtom. Thus foci: criminis are, by 21? Geo, II. c. 34. admit- 
ted in the trial of thefts and depredations committed in the highlands 
of Scotland. An aflociate, after he has got a remiſhon, ceaſes to have 
any intereſt in the event of the trial; for his pardon 1ſ:reens him from 
proſecution : as therefore he lies no longer under a bias to ſwear 
falſely, his teſtimony is received. Neither ought the perſon, againſt | 
whom the crime or wrong was committed, to be admitted as a wit- 
neſs againſt the pannel, unleſs in the ſpecial caſe, where the King's 
Advocate is the only proſecutor, and where, from the nature of the 
crime, there muſt be a penuria tetium, as in rape, robbery, Oc. In 
the crime of deforcement, the perſons employed by the meſſenger, or 
other officer, to atteſt the execution of the diligence, have the beſt op- 
portunities of knowing the facts by which the deforcement may be 
proved; but theſe are in ſome ſort parties, violence being commonly 
uſed againſt them, as well as againſt the meſſenger. Nevertheleſs, as 
the proof of that crime would be frequently rendered impracticable 
if their evidence were rejected, the law confiders the meſſenger as the 
alone party againſt whom the violence was intended, and upon that 


ſuppoſition receives the teſtimonies of thoſe who were employed by 


him, though they alſo ſhould happen to have been beaten by the de- 
forcers. As indigent perſons he under ſtronger temptations to per- 
jury than others, it was by our ancient practice a ſufficient objection 
to the competency of a witneſs, both in civil and criminal cauſes, 
that he was not worth the King's unlaw, i. e. that his whole ſtock did 
not amount in value to ten pounds Scots. This objection hath been 
long repelled in civil queſtions ; and even in criminal, it can admit 
of no other proof than the witneſs's own oath, as the extent of one's 
free eſtate can be known only to himſelf, 

8. Where a crime is to be proved by a number of circumſtances 
connected together, each of which makes part of the ſame criminal 
act, a ſingle witneſs to each circumſtance is accounted ſufficient evi- 
dence, Our ſupreme criminal court, in a proſecution againſt Mr 
Hogg miniſter at Caputh, extended this rule to crimes of a generic 
nature, which are capable of being reiterated by different criminal 
acts, every one of which make a ſeparate crime; for they found him 
guilty of ſubornation of perjury, becauſe ſeveral witneſſes concurred 
in depoſing, that he was guilty of that crime in general, though each 
of the ſpecial acts of ſuborning was proved only by a ſingle witneſs. 
But this doctrine may prove to be of dangerous example; for if a 
ſingle witneſs 1s to be deemed ſufficient for the proof of each ſeparate 
criminal act, it muſt deſtroy one of the ſtrongeſt checks againſt falſe 
witneſſes, viz. the comparing their teſtimonies with one another; ſee 
on this head an Engliſh ſtatute, 7* Gul. III. c. 3. 4. 

99. In occult crimes, where criminals ſtudy the greateſt privacy, 
and which hardly admit of a direct proof by witneſſes, as adultery, 
inceſt, forgery, preſumptions are ſuſtained as evidence, from the ne- 
ceſſity of the caſe. But becauſe of the ſeverity of the concluſion in 
criminal trials, the circumſtances which conſtitute the preſumptions, 
ought, in the ſtyle of the doctors, to be luce meridiana clariores, fo 
ſtrong and violent as to carry full conviction to every unprejudiced 
mind. Yet where a crime is to be purſued only ad civilem eſfectum, 
ex. gr. where a proceſs of adultery is brought merely for obtaining a 

divorce, 


* See July 3. 1750, in the trial of Young, mentioned by Kilk. ; alſo March —. 1767, in 
the tria / 7 Rojeld 4 and Feb. 29. 6 A in the zrial of Reid. 125 
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divorce, more ſlender preſumptions will be received; ſo that the ſame T » r. IV. 


evidence which would be judged ſufficient to procure a ſentence of di- 
vorce before the commiſſaries, may be caſt, ſhould the crime be after- 
wards tried criminally. Mackenzie, Crim. ir. part 2. tit. 25. quotes ſun- 
dry inſtances in which thecourt of juſticiary pronounced ſentence of death 
upon thieves and forgers, where the evidence was barely preſumptive ; 
but he concludes that title, with giving his opinion, that ſuch proof 
ought to be admitted, ſolely to the effect of inflicting an arbitrary pu- 
niſhment, unleſs where the trial was carried on before our Scottiſh privy 
council, who were, in ſuch extraordinary caſes, fettered by no rules. 


— — — 


100, Witneſſes may be received for the pannel's exculpation, though Exculpatory 
they ſhould have got no formal citation upon the criminal letters. Ii, witnetles ad- 
ex. gr. a pannel, on his trial for murder, ſaw one in court who could — f 


{wear that what he did was in ſelf-defence, forms muſt in that extraordi- 
nary emergency give way to juſtice, in order to ſave an innocent life, 


defence, without a previous ſummons. Formerly the depoſitions of 
witneſſes in criminal trials were all reduced into writing; but by the 
preſent practice, writing is not uſed, unleſs the libel conclude for ei- 
ther death or demembration againſt the pannel, 21 Geo. II. c. 19 f. 


Proof when 
taken iu writ- 


and the pannel may from the bar call on ſuch witneſs to make good his ing. 


101. After all the witneſſes have been examined in court, the jury Verdia of 
are ſhut up in a room by themſelves, where they muſt continue, ex- the jury- 


cluded from all correſpondence, till their verdict be ſigned by the 
foreman or chancellor, and the clerk, 1587, c.91.; 1672, c. 16. $8. 
concerning the juſtice-court ; and according to this verdict, the court 
pronounces ſentence, either abſolving or condemning. It is not ne- 
ceſſary, by the law of Scotland, that a jury ſhould be unanimous in 
finding a pannel guilty ; the narroweſt majority operates as ſtrongly 
againſt the pannel as for him. Though the proper buſineſs of a jury 
be to enquire into the truth of facts, it is certain, that, in many cates, 
they judge in matters alſo of law or relevancy. Thus, though an ob- 


jection againſt a witneſs ſhould be repelled by the court, the jury are 


under no neceſſity of laying greater ſtreſs on his teſtimony than they 
think juſt: and in all trials of art and part, where ſpecial facts need not 
be libelled, the jury, if they return a general verdict, thereby make them- 
ſelves truly judges of the relevancy, as well as of the truth of the facts 
depoſed upon by the witneſſes *, A general verdi& is that which, 
without deſcending to particular facts, finds in general terms, that the 
pannel is guilty, or not guilty ; or that the libel or defences are pro- 
ved, or not proved. In a ſpecial verdict, the jury find ſome ſpecial 
facts contained in the libel proved, without determining their effect 
againſt the pannel ; the import of which verdict is to be afterwards 
conſidered and judged of by the court. Juries could not, by our old 
law, be called to account for finding a pannel - guilty, (and this conti- 
nues to be our law to this day) ; but they might be puniſhed for ab- 
ſolving a pannel againſt clear evidence ; upon this ground, that 
though no jury is to be preſumed capable of fixing guilt upon one 
who is truly innocent, from any motive, yet they may, from an ill- 
Judged and criminal compaſſion, ſtrain a point to fave a perſon's life 
or fortune, who ought to be condemned. When a jury was brought 


to anſwer for wilful error in abſolving a criminal, they were remitted | 


to the knowledge of a ſecond or grand aflize, conſiſting of twenty-five 


Vor. II. 9 noble 


+ By the act 23. Geo. III. c. 45. it is declared to be no longer neceſſary to take down 
the evidence in writing in the court of juſticiary and circuit courts in trials for capital 
crimes, unleſs the court ſuall expreſsly find it expedient, See abſtract of this act in the 
Appendix No. g. | 

* Sce the powers and privileges of juries excellently laid down by Lord Cie, Fiſtice Hale 
Hit. of the Cam. Lato of England, c. 12. 6 11, 
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noble perſons, 1475, . 64.; 7. e. as it was explained by act of ſede- 
runt, June 1. 1591, mentioned by Skene, v. Afi/a, landed gentlemen ; 
and if found guilty, were puniſhed with infamy, and the forteiture 
of moveables, and impriſonment for a year at leaſt, Reg. Maj. J. I. 
c. 14. $2. et ſeqq.z 1475, c. 64. But as no judge ought to lie under 
any reſtraint that may cramp his judgement, aſſizes of error were ſel- 
dom ſummoned, even when they were authoriſed by law, Skene, ibid.; 
Feunt. i. p. 143. They were by Conv. Eft. 1689, c. 18. declared a 


' grievance; and though no ſtatute was afterwards enacted for redreſ- 


Within what 
time ſenten- 
ces are exe- 
cuted. 


ſing it, no aſſize has been, ſince that time, remitted to the knowledge 
of another for an erroneous verdict. 

102. It has been obſerved, ſupr. b. 1. f. 4. H 4. that ſheriffs were in 
ſpecial caſes confined to a preciſe time, within which it behoved them 
to exerciſe their juriſdiction upon criminals, not only by pronoun- 
cing ſentence, but by carrying it into execution againſt them. On 
the contrary, ſentence of death was not permitted by the Roman law 
to be executed upon any criminal, till the elapſing of thirty days after 
pronouncing ſentence, J. 20. C. De penis; l. 13. C. Theod, cod. tit. that 
ſo condemned criminals, whoſe caſes deſerved favour, might have 
an opportunity of applying to the Emperor for mercy. Upon this 
ground, it was alſo enacted by a Britiſh ſtatute, 11* Geo. J. c. 26. H 10. 
that no ſentence of any court of judicature, ſouth of the river Forth, 
importing either capital or corporal puniſhment, {ſhould be put to exe- 
cution in leſs than thirty days; and if north of it, in leſs than forty, 
after ſentence pronounced. This act, in ſo far as it relates to corpo- 
ral puniſhments, leſs than death or diſmembering, ex. gr. whipping, 


pillory, &c. is altered; ſo that theſe may be now inflicted by the judge, 


-Crimes, how 
extinguithed. 
1//, By the 
death of the 
criminal, 


eight days after the date of the ſentence, if pronounced on the fourth fide 
of the Forth, and twelve days after ſentences which are pronounced on 
the north of it, 3* Geo. II. c. 32. , 

103. It ſtill remains to be explained, how crimes may be extinguiſh- 
ed. And upon this head, ii, It is a received rule, Crimea morte ex- 
tinguuntur ; crimes are extinguiſhed by the death of the criminal. 
From this rule, the crime of treaſon was excepted, which might be 
tried after the death of the traitor, not only by the Roman law, /. 8. 
Fr. C. Ad leg. Jul. maj.; l. 4. H 4. C. De heret. but by ours, 1540, c. 69. 
It is true, that by an unprinted act in 1542, (for which ſee HP. lau- 
trafts, tit. Proceſs in abſence), it was, upon a recital that the act 1540 
was too general, enacted, that it thould have no place for the future, 
except againſt the heirs of ſuch as ſhould notoriouſly commit treaſon ; 
which heirs it behoved the crown to proſecute within five years after 
the traitor's death. But the rule, even when it is thus limited, is not 
reconcileable to any rule, either of law or equity: For, %, A dead 
perſon can make no defence; ſo that his trial is truly a judging the 
cauſe upon hearing only one fide; 24ly, Though the traitor's guilt 
ſhould be notoriouſly known, he 1s, after death, carried beyond the 
reach of human penalties, and conſequently continues no longer an 
object of correction, which is one of the great purpoſes of puniſh- 
ment; and, 3dly, If the criminal himſelf cannot be puniſhed, what 
can juſtify the abſurd trial of a dead traitor, with no other view than 
to forfeit his innocent children or heirs, contrary to that never-fail- 
ing rule of equity, Culpa teneat ſuos auftores? By the law of England, 
which is now become ours in matters of treaſon, there can be no 
criminal trial, even of treaſon, after the death of the offender : for, 
as hath been obſerved, /upr. & 83. that law warrants no proceeding a- 
gainſt ſuch as do not appear upon an accuſation of treaſon, - farther 

than 
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contumacy. 
104. 24%, Crimes are extinguiſhed, by the criminal's undergoing 


the puniſhmeyt inflited by law, in the ſame manner that civil obli- ſentence of 
the 


gations are extinguiſhed by the debtor's payment of the debt. But, 
though the dict againſt the pannel ſhould be deſerted through any 
informality in the libel, the crime ſtill ſubſiſts againſt him, and he 
- may be tried de nowo; for the ſame reaſon that a debtor in a civil 
debt continues bound, though his creditor ſhould be caſt in an ac- 
tion for payment, upon ſome dilatory defence, or no-proceſs. A 
ſentence abſolving the pannel after trial, has, without all doubt, the 
effect to ſecure him againſt all the penalties impoſed by law upon the 
crime; but it cannot be ſo properly called the extinction of a crime, 
as a declaration by the judge, that the perſon accuſed was never guilty 


of it. : 


105. Crimes are extinguiſhed, 34% By pardons or remiſſions. A 4, 
pardon may be either ſpecial ; which is for the moſt part granted by den, which 


the Sovereign himſelf, without the interpoſition of parliament; or 


however does 


general, by an act of indemnity paſſed in parliament. The King, from alyth- 
though he may, by a ſpecial pardon, ſecure the offender from pub- went. 


lic juſtice, the exerciſe of which is a right of the crown, cannot dif. 
charge any private intereſt ariſing to the party hurt againſt the cri- 
minal, or cut him off from his claim of damages. For this reaſon it 
was not competent to any one charged with a crime to plead a remiſ- 
ſion, till he had given ſecurity to indemnify the private party, 1457, 
c. 74; 1528, c. 7.; and in the caſe of ſlaughter, it behoved the wife 
or executors of the deceaſed, who were entitled to that indemnifica- 
tion, or, as it is called in the ſtyle of our ſtatutes, aſſpthment, to ſub- 
ſcribe letters of ſlains, acknowledging that they had received ſatisfac- 
tion, or otherwiſe to concur in {ſoliciting for the pardon, before it 
could be obtained, 1592, c. 155. No 1. And by a poſterior act, 
1593, c. 174. all remiſſions granted for ſlaughter, robbery, theft, op- 
preſſion, &c. are declared void, if granted before the party injured 
be ſatisfied ; which act is ſo ſoftened by practice, that ſuch pardons 
are not conſidered as abſolutely null, but barely that they cannot be 
pleaded by the criminal, till ſatisfaction be made to the party wrong- 
ed. Whoever therefore founds on a ſpecial remiſſion, takes guilt to 
himſelf, and is liable in damages to the private proſecutor, as if he 
had been actually tried and found guilty. It may be obſerved, that 
aſſythment is not due to the next of kin of a perſon ſlain, where the 
offender hath, by the exertion of public juſtice, ſuffered the puniſh- 
ment due to his crime ; but whether it can be demanded irom the 
King's donatary, where the criminal hath fled from juſtice, and for- 
feited his moveable eſtate upon a ſentence of fugitation, may be doubt- 
ed *. No inſtances are to be found upon record, of recovering an aſ- 
ſythment in a judicial way, but in the ſpecial caſe where the offend- 
er hath obtained and founded upon a remiſſion to ſcreen himſelf from 


trial f. 
106. Though 


* Abcrnethy of Mayen having been purſued before the circuit-court for the murder of 
Leith of Leith-hall, was fugitated for non-compearance ; and the Earl Fife obtained a pite 
of his ſingle and liferent eſcheat, for behoof of his wife and children. Mr Leitl's widow 
and children brought a proceſs againſt Mr Abernethy for an aſſythment, where compearance 
was made for the donatar. The court ſuſtained action for an afſythment, Feb. 1768, Mrs 


Leith again Earl Fife. See Maclaur. Crim. p. 718. 
+ Colonel Campbell of Kilberry was tried by a court- martial for the murder of Captain 
Macbarg in the iſland of Martinico, and was found guilty ; but there not being a ſuficient 


majority of voices to puniſh with death, the court adjudged him to be cafhierec. I he Cap- 
 __ tain's 
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106. Though acts of indemnity paſſed in parliament, even general 
once, ſecure offenders againſt tuch penalties as the law 1nfli&ts on 
tier fer modum gone, July 1. 1713, Stuart; yet as the only view of 
the legiſlature in general indemnities, is to protect them againſt trials 
where the concluſion is criminal, it ſeems hard to ſtretch them, ſo as 
to weaken or increach upon the civil right of third parties: and for 
that reaſon, they ought not to ſcreen criminals from the payment of 
any pecuniary fine, to which the party injured is legally entitled, 
Feb. 22. 1712, Robertſon; nor conſequently from the demand of any 
claim competent to him in name of damages. But as a general in- 


demnity is a public law, not made to ſcreen this or the other perſon 


from puniſhment, but calculated for the common benefit of all the 
King's ſubjeRs, one may offer that plea, without taking any particu- 
lar guilt on himſelf; and, of courſe, the perſon founding on it, be- 
fore he can be condemned in damages, muſt be tried and convicted 
of the facts from which the damage is ſaid to ariſe. A general in- 
demnity, pait:d after a rebellion, ſince it ſecures the rebels themſelves 
from the pains and forfeitures inflicted on treaſon, where they are 
not ſpecially excepted, muſt by ſtronger reaſon ſecure thoſe employ- 
ed in the ſervice of the government, who have committed acts of vio- 
lence or wrong, againſt any action at the ſuit of the party ſuffering, 
which has a concluſion properly criminal; but whether it ought to 
Have them alſo from a civil action of damages at his fuit, upon pre- 
tence, that irregular practices are unavoidable in times of public com- 
motions, may well be doubted, unleſs it thall appear that what they 
did was neceſſary for the ſervice of the government “. 

107. By the Engliſh law, which now governs us in matters of trea- 
ſon, a fimple pardon granted by the King does not take off all the 
conſequences of the attainder ,or conviction : it may indeed reſtore 
the perſon attainted to his eſtate, and give him a capacity of acquir- 
ing other lands ; but nothing can reſtore him againſt the corruption 
of blood, and ſo entitle him to his former rights and dignities, but 
an act of parliament, reſtoring him againſt the forfeiture. One who 
is reſtored to his eſtate per modum juſtitiæ againſt an attainder, either 
on account of its injuſtice, or of ſome legal nullity in the proceedings, 
recovers his whole eſtate, though the King ſhould have made a grant 
of all or part of it over to a donatary, after the forfeiture ; for, the 
attainder itſelf being reſcinded, all ſuch grants, as conſequential 
rights, fall of courſe: but, for the ſame reaſon, the eſtate to which 
he is reſtored, is ſubjected to all its former debts and burdens ; for by 
the voiding of the forfeiture, the perſon reſtored is put in the ſame 
condition as if there had been no attainder; and conſequently a ſon, 
who is thus reſtored againſt his father's forfeiture, muſt, if he enter 
into the poſſeſſion of his father's eſtate, be, by the common rules of 
law, liable in the payment of his debts. On the other hand, where 
one is reſtored to his eſtate per modum gratiæ, merely in the way of fa- 
vour, the attainder 1s preſumed to have been legal, and is accounted 
ſuch in law; for which reaſon, all grants of the forfeited eſtate made 
in conſequence thereof by the crown, in the intermediate period be- 
tween the attainder and the reſtitution, muſt ſtand good: ſee 1606, 
c. 4 But an heir who is thus reſtored againſt his anceſtor's forfeiture, 

recovers 


tain's father and brother purſued Colonel Campbell for an aſſythment. The court of ſeſ- 
fon found the defender liable to the purſuers in an aſſythment, Zune 1767, Machargs againft 
Campbell. See Maclaur. Crim. p. 673. and New Coll. iv. 282. 


* See New Coll. 1. 8. 
+ See Mack. Ob/. p. 322. 333. 
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recovers the whole eſtate that was in the anceſtor at the time of the at- TT IV. 
tainder, in ſo far as it remained in the crown not diſpoſed of to dona- 

taries, without being ſubjected to ſuch of his debts as the King was 

not bound to pay to the creditors ; for the King, who by the attain- 

der got the eſtate free from the payment of ſuch debts, can transfer 

that right entire to any donatary. 

108. Leſſer injuries, which cannot be ſaid to affect the public peace, Smaller inju- 
may be totally extinguithed, ſo as to bar any proſecution by the pro- ies extin- 
curator<fiſcal, either by the party injured expreſsy forgiving them, Fakes 
or by his being reconciled to the offender after the injury, according of the party 
to the rule, Diſimulatione follitur injuria ; but where the offence is of a ue. 
deeper dye, the party injured, though he may paſs from the proſe- 
cution in ſo far as his private intereſt goes, cannot preclude the King's 
Advocate, or procurator-fiſcal, from inſiſting ad vindictum publicam, 
i587, c. 70. 

: I = * are alſo extinguiſhed by preſcription, which operates Crimes are 
by the bare running of time, without any act, either of the ſovereign ingvibel by 
pardoning, or of the private ſufferer forgiving. This manner of ex- — 
tinction is indeed cenſured by ſome writers, fi, As being deſtitute of twenty 
of any ſupport from our ſtatutes or uſage ; 24ly, As encroaching on 
the right which accrues to our ſovereigns on the commiſſion of crimes ; 
and, 3dly, As contrary to juſtice and good policy, which ought not 
to ſuffer flagitious men to paſs altogether without puniſhment, merely 
becauſe they have not been called to account for their crimes for a 
certain tract of time after committing them, perhaps through the ne- 
glect or connivance of thoſe whoſe duty it was to have proſecuted them 
ſooner. Nevertheleſs the preſcription of crimes ſeems to be eſtabliſh- 
ed upon a ſolid foundation : for not only 1s the deterring of others 
from following wicked courſes, which is one of the ends of puniſh- 
ment, in a great degree loſt, when the penalty of the crime is inflict- 
ed ſo long after its commiſſion, that there hardly remains the leaſt 
memory of it; but, 2dly, by delaying the trial for many years together, 
the pannel may be quite deprived of the benefit of exculpation, by the 
intermediate death of witneſſes who might have proved his inno- 
cence. Upon theſe grounds crimes preſcribe, both by the Roman law, 

J. 12. C. Ad leg. Corn. de fulſ. and by the uſage of Scotland, in twenty 
years ; ſee Mack. Crim. part 2. tit. 29. *. x ; 

110. In particular crimes, this vicennial preſcription is reduced — 
and limited by our ſtatutes to a ſhorter period. No perſon can be preſeribe in a 
proſecuted upon the act for wrongous impriſonment after three years, ſhorter peri- 
1701, c, 6.; nor upon the riot- act after one year, 1* Geo J. c. 5.48. _ 

That particular ſpecies of treaſon that is inferred from making inſtru- 
ments of coinage, is limited to ſix months, by 7* Ann. c. 25. F 2. 
The maintaining by adviſed ſpeaking, that the Pretender hath any 
right to the crown of theſe realms, preſcribes in three months, by 
6% Ann. c. 7. F 3. High treaſon committed within his Majeſty's do- 
minions ſuffers a triennial preſcription, if indictment be not found a- 
gainſt the offender by a grand jury within that time, 7* Gul. III. c. 3. 
$ 5. All actions brought upon any penal ſtatute, made or to be made, 
where the penalty is appropriated to the crown, expire in two years 
after committing the offence ; and where the penalty goes to the 
crown, or other proſecutor, the proſecutor muſt ſue within one year, 


Vor. II. 9 R and 


* The queſtion as to the preſcription of crimes was fully diſcuſſed in the trial of Callum 
Macgrigor, Auguft 9. 1773. The crime was murder committed 25 years before the trial. 
The court unanimouſly ſuſtained the defence of preſcription. See Did of Dec. wel. iii. 


5. 397-3 Madaur. Crim. p. 595. 773» 


* 
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Boox IV. and the crown within two years from the end of that one, 31* Fl. 

—— . 5.4 5.; for though this be a ſtatute enacted by the parliament of 

England before the Union, yet it affects Scotland, as it limits all the 

Britiſh ſtatutes paſſed fince the Union, which concern this part of the 

united kingdom. Certain crimes are, without the aid of any ſtatute, 

extinguiſhed by a ſhorter preſcription than twenty years. By our old 

law of the Majeſty, /. 4. c. 10. the party hurt or ſuffering by the 

crimes of rape, robbery, or haimeſucken, was not heard after a fi- 

= lence of twenty-four hours, from a preſumption, that no perſon 

| could be ſo grievouſly injured without immediately complaining ; and 

it is probable, that a proſecution upon thoſe crimes, if delayed for 

any conſiderable time, would be caſt even at this day, or at leaſt the 

puniſhment reſtricted. It would . ſeem, that petty riots, and other 

{lighter delinquencies, ought alſo to ſuffer a ſhort preſcription, with- 

out either any expreſs forgiveneſs by the party injured, or a reconci- 

liation ; law preſuming forgiveneſs from the nature of the offence, 

and the filence of the party. The & wee {pace of time ſufficient for 

eſtabliſhing this preſumption, muſt vary according to the nature of 

the crime, and the circumſtances attending it, and is to be fixed at the 
diſcretion of the judge. 9, | 
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L Charter of lands beld foccage. Referred to, þ. 12. § 35. 


From the original. 


* preſentes et futuri, quod ego Rogerus, filius Filippi Deu, 

dedi et conceſſi, et hac carta mea {pontanca voluntate confirma- 
vi, Dunecano, filio Edwardi de Nevelyn “, totum pratum inter divi- 
fas de Kinglaſs, et inter pratum monacorum de Culenroſs, in territo- 
rio de Karedene, per eaſdem diviſas per quas probi homines de Ka- 
redene, in preſentia Filippi Deu patris mei, perambulaverunt : Tenen- 
dum et habendum in libero ſochagio fibi et heredibus ſuis, vel ſuis 
aſſingnatis, et aſſingnatorum heredibus, predictum pratum, et unum 
toftum et croftum ex oppoſito condam domus patris mei, de me, et he- 
redibus meis, in feudo et hereditate, libere et quiete, plenarie et hono- 
rifice, et cum communi paſtura totius tenementi, et cum omnimodo 
jure quod in predictis terris habui, vel habere potui ; et cum libertati- 
bus et aſſiamentis predicto tenemento pertinentibus, vel pertinere va- 
lentibus, libere, integre, et quiete, ab omni ſeculari ſervitio, auxilio, 
et exercitu, et quiete ab. omni eſcaeta et cuſtodia heredum ſuorum, vel 
heredum ſuorum aſſingnatorum, preterita, preſentia, vel futura, penes 
me et heredes meos : Reddendo inde annuatim unum denarium argen- 
ti ad feſtum Sancti Servani, pro omni ſeculari ſervitio, exactione, et de- 
manda : Preterea do et concedo, in quantum poſſum, pro me et here- 
dibus meis, Duncano, et heredibus ſuis, vel ſuis aſſingnatis, et aſſingna- 
torum heredibus, liberam poteſtatem ad edificandum, hoſpitandum in- 
tra predictas terras, prout melius et plenius ad eorum placita voluerint; 
una cum rationabilibus viis factis per viſum proborum hominum, in 
eundo cum plautris, quadrigis, et aliis rebus, et avarus, .verſus predic- 
tas terras, et redeundo quotienſcunque voluerint: Ego etiam Rogerus 
Deue, et heredes mei, predicto Dunecano, et heredibus ſuis, vel ſuis 
aſſingnatis, contra omnes homines et feminas in perpetuum warrantiz- 
abimus hæc. Hus teſtibus, Rogero Avenel Vicecomite de Linlitqu 
tunc Radulfo Nobili — — — ſerviente Regis, Laurencio Lunel, Petro 
filio Hahilbrid, Henrico, Waltero, Daniel, tingtoribus, Ricardo ſocio 
| Regis, Steffano de Aula, et alus. 


II. Charter by James IV. to Lady Margaret Stewart, by which, as well as 
by the charter mentioned in Mr Hay's Vindication of Elizabeth More, it 
appears, that legitimation per ſubſequens matrimonium was rejected by 

_ the ancient law of Scotland, p. 12. 35. 


From the record of charters in the laigh parkament-houſe, b. 15. N? 90. 


ACOBUS, Dei gratia, Rex Scottorum, omnibus probis hominibus 
totius terre ſue, clericis et laicis, ſalutem. Sciatis nos dediſſe, con- 
ceſſiſſe, et hac preſenti carta noſtra hereditarie confirmaſſe, delicte con- 
ſanguinee 

3 f. Strevelyn. 


Ne I. 


| 
| 


— OS 


— ay 0 Sp. ID. 1: = 


| 
' 
ö 
| 
' 


802 


Ne II. 


APP E ND IX. 
ſanguinee noſtre Margarete Wer filie dilecti conſanguinei et conſi- 


harli noſtri Mathei Comitis de Levenax, Domini Dernlie, totas et in- 


tegras terras et baronias de Bigar et Thankertoun, cum tenentibus, te- 

nandriis, libere tenen. ſervitiis, patronatuum juribus, e "4 wh 
et donationibus eccleſiarum et capellaniarum earundem, cum ſuis per- 
tinen. jacen. infra vic. noſtrum de Lanark ; que fuerunt dilecti conſan- 
guinei noſtri Johannis Domini Flemyng prius hereditarie, et quas ipſe 
per fuſtem et baculum, ac procuratores ſuos ad hoc legitime conſtitu- 
tos, et ſuas paten. literas, in manibus noſtris, apud Edinburgh, ſurſum 
reddidit, pureque ſimpliciter reſignavit, ac totum jus et clameum que 
in eiſdem habuit, ſeu habere potuit, pro ſe, et heredibus ſuis, omnino 
quietum clamavit-; unperpetuum : Tenendas et habendas totas et inte- 
gras predict. terras et baronias de Bigare et Thankertoun, cum tenenti- 
bus, tenan. libere tenen. ſerviciis, advocacionibus, donacionibus, et pa- 
tronatuum juribus eccleſiarum et capellaniarum earund. cum ſuis per- 
tinen. dicte Margarete Stewart, et heredibus maſculis inter ipſam et 
dictum Johannem Dominum Flemyng procreatis, ſeu procreandis, de 
nobis, et ſucceſſoribus noſtris, in feodo, hereditate, ac liberis baroniis, 
imperpetuum; qua Margareta, et dictis heredibus ſuis maſculis, defi- 
cien. iterum reverſur. dicto Johanni Domino Flemyng, et heredibus ſuis 
maſculis; per omnes rectas metas ſuas antiquas et diviſas, prout jacent 
in longitudine et latitudine, in boſcis, planis, moris, mareſiis, viis, ſe- 
mitis, aquis, ſtagnis, rivolis, pratis, paſcuis et paſturis, molendinis, 
multuris, et eorum ſequelis, aucupationibus, venationibus, piſcationi- 
bus, petariis, turbariis, carbonarus, lapicidus, lapide et calce, fabrili- 
bus, braſinis, brueriis et geneſtis, cum curus, et earum exitibus, here- 
zeldis, bludwitis, et merchetis mulierum, cum furca, foſſa, ſok, ſak, 
rholl, theme, infangtheif, outfangtheif, pitt, et gallows, cum communi 
paſtura, libero introitu et exitu, ac cum omnibus aliis et ſingulis liber- 
tatibus, commodatibus, et aſiamentis, ac juſtis ſuis pertinen. quibuſ- 
cunque, tam non nominatis quam nominatis, tam ſubtus terra quam 
ſupra terram, procul et prope, ad predictas terras et baronias, cum te- 
nentibus, tenan. libere tenentium ſerviciis, advocacionibus, donationi- 
bus, et patronatuum juribus eccleſiarum et capellaniarum carundem, 
cum ſuis pertinen. ſpectan. ſeu juſte ſpectare valen. quomodolibet, in 
futurum, libere, quiete, plenarie, integre, honorifice, bene, et in pace, 
ſine aliquo impedimento, revocatione, contradictione, aut obſtaculo a- 
liquali: Reddendo inde annuatim prefata Margareta, et heredes ſui 
maſculi predicti, quibus deficien. dictus Johannes Dominus Flemyng, 
et heredes ſui quicunque, nobis, et ſucceſſoribus noſtris, jura et ſervi- 
cia dictarum terrarum et baroniarum, cum omnibus ſuis pertinen. pre- 
dict. ante prefatam reſignationem nobis inde fact. debita et conſueta. 
Inſuper ſi contingat aliquos filios et proles maſculos, unum aut plures, 
inter ipſos Johannem et Margaretam procreari, antequam legitima diſ- 
penſatio matrimonii inter eoſdem ad iſtas partes a curia Romana de- 
venerit, et deſuper executum fuerit, et ante complementum et ſolemp- 
nizationem contractus predicti matrimonii in faciem eccleſie, nos, ex 
noſtris gratia et favore ſpecialibus, pro nobis, heredibus et ſucceſſori- 
bus noſtris, nunc prout extunc et e converſo, dedimus et conceſſimus, 
et hac preſenti carta noſtra damus et concedimus, dicto filio et filiis, 
et prolibus maſculis, uni aut pluribus, inter predict. Johannem et Mar- 
garetam, ut premittitur, procreatis, ſeu procreandis, liberam facultatem, 
plenariam proteſtatem, et licenciam ſpecialem, ut ipſi, et eorum aliquis, 
libere et licite diſponere valeant, et valeat, ad eorum libitum voluntatis, 


in toto tempore vite ipſorum, ſive egri fuerint, ſive ſani, ſive in tempore 
mortis 
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mortis eorum, de omnibus et ſingulis terris ſuis, tenementis, annuis 
zedditibus, poſſeſſionibus ubicunque, infra regnum noſtrum exiſten. 
ac de omnibus et ſingulis bonis, mbbilibus et immobilibus, queſitis 
{eu querendis, cuicunque perſone, five quibuſcunque perfonis, prout 
eis, ſive eorum alicui, magis videbitur expediens, conveniens, et opti- 
mum, non obſtan. quod ſi contingat ipſos baſtardos procreari, et pri- 
vileglis juris nobis ſuper eſchaetis baſtardorum conceſſ.; ac eciam 
dict. filium et filios, ac proles legitimos fecimus et legitimayimus, et hac 
preſenti carta noſtra facimus et legitimamus, dictis terris et baroniis de 
Bygar & Thankertoun, cum tenentibus, tenandrus, libere tenen. fervi- 
clis, patronatuum juribus, ad vocationibus, et donationibus eccleſiarum 
et capellaniarum earundem, libere gaudend. et poſſidend. et poſt preſate 
Margarete eorum matris deceſſum, ſecundum tenorem carte noſtre 
deſuper conficiende legitime eiſd. ſuccedend. ac omnes actus legitimos 

in judicio et extra judicium exercend. ac omnibus aliis hereditatibus, 
terris, poſſeſſionibus, dignitatibus, honoribus, officiis, et privilegiis li- 
bere gaudend. in omnibus, et per omnia, ac ſi de legitimo thoro eſſen 
procreati; eciam ex noſtre regie Majeſtatis plenitudine dict. filium 
ſeu filios, et proles maſculos, legitimum et legitimos fecimus, ſic quod 
eorum alter alteri, licet baſtardi fuerint, ſuccedere valeat, deficien. 
heredibus ſuis legitimis de eorum corporibus legitime procreandis, in 
omnibus et ſingulis terris ſuis, tenementis, annuis redditibus, heredi- 
tatibus, poſſeſſionibus, et bonis, mobilibus et immobilibus, heredita- 
riis, queſitis ſeu querendis, non obſtan. baſtardiis ſuis, et privilegiis 
juris, predict. Ac eciam nos, pro nobis et ſucceſſoribus noſtris, de- 
dimus et conceſſimus, et hac preſenti carta noſtra damus et concedi- 
mus, dict. filiis, et prolibus maſculis, et eorum alicui, omne jus, cla- 
meum, titulum juris, et eſchaetam, que nos, aut ſucceſſores noſtri, 
habemus, ſeu habere poterimus, aut poterint, aliquibus terris, tene- 
mentis, annuis redditibus, poſſeſſionibus, bonis, mobilibus et immodi- 
libus, dictorum filiorum, et prolum maſculorum, aut eorum alicujus, 
ut noſtra eſchaeta, ratione baſtardie, ac eiſdem renunciavimus, et qui- 
etum clamavimus, et hac preſenti carta noſtra renunciamus, et qui- 
etum clamamus, hujuſmodi prolibus maſculis, et eorum alicui, pro 
perpetuo; cum plenaria poteſtate eis, et eorum alicui, deſuper di po- 
nend. prout eis ut videbitur magis expediens et optimum, ſine aliquo 
obſtaculo, clameo, impedimento, et revocatione, per nos, heredes aut 
ſucceſſores noſtros, dictis filiis, et prolibus maſculis, aut eorum alicui, 
{eu perſone aut perſonis, cui vel quibus, ipſos de dictis terris ſuis, te- 
nementis, annuis redditibus, ſeu bonis, diſponere contigerint aut con- 
tigerit quoviſmodo inde faciend. in futurum. In cujus rei teſtimoni- 
um, preſenti carte noſtre magnum ſigillum apponi precipimus. Teſti- 
bus, &c. apud Edinburgh, duodecimo die menſis Marti, anno Domini 
milleſimo quingenteſimo octave, et regni noſtri viceſimo primo. 


Ul. Declaration by a bailie, in a ſeparate writing, that he had given poſſeſe 
| ion to the vaſſal, p. 207. F 33. 


From the original, in the hands of James Er ſtine of Cardrofs, Eſq; 


Niverſis quorum intererit, ad quorum notitiam pteſentes litere 
pervenerint, Willielmus de Preſton de Benyne, et ballivus magni- 

Hei et potentis Domini, ac Domini mei metueudiflimi, Domini Archi- 
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Ne III. baldi Comitis de Douglas, in hac parte, de terris de Tulyalon, cum 
V pertinentiis, per ſuam literam ballivi conſtitutus, ſalutem. Quia ca- 


riſſimus conſanguineus meus Dominus Johannes de Edmondſton, 
Miles, Dominus ejuſdem, quinto die menſis Aprilis, anno Domini mil- 
lefimo quadringenteſimo decimo, apud forſletum de Tulyalon, quan- 
dam literam ſayſine, ſigillo dicti Domini mei Comitis de Douglas ro- 
boratam, et mihi in hac parte ballivo conſtituto pro ſayſina heredita- 
ria dicto Domino Johanni adhibenda directam preſentavit: Quibus 
vero literis, tam ballivi quam ſayſine, in preſentia plurium teſtram ſub- 
ſcriptorum perlectis, predictus Dominus Johannes a me petut, ut de 
dicta auctoritate ballivi michi in hac parte commiſſa, de predictis li- 
terie plenariam facerem executionem, et ſibi ſayſinam hereditariam de 
predictis terris de Tulyalon, cum pertinentiis, et de forſleto ejuſdem, 


cum ſecundum formam et tenorem cartarum dicti Domini Comitis 


de Douglas inde ſibi confcctarum, adhiberem; et incontinenti ego 


dictus Willielmus de Preſton, ad inſtanciam dicti domini ſohannis de 


Edmondſton, virtute dicti ofſicii ballivi michi in hac parte ordinati, 
ipſum predictum Dominum jſohannem de Edmondſton, in predictas 
terras de Tulyalon cum pertinentiis, et in forſletum ejuſdem cum 
pertinentiis, ſecundum formam et tenorem dictarum cartarum, here- 
ditarie ſayſivi et inveſtivi, et in corporalem poſicitonem introduxi, hiis 
teſtibus, Domino Johanne Seneſcallo de Innermeth, Milite, Domino 
Willzelmo de Hutton, rectore eccleſie parochialis de Tulyalon, Andrea 
Iſaak, Johanne de Preſton, Roberto de Preſton, et Alexandro de Cra- 
gy, cum multis aliis. In cujus rei teſtimonium, ſigillum meum pre- 
ſentibus appoſui, et ad majorem hujus rei evidentiam ſigillum dicti 
Domini Johannis Seneſcalli, gratia teſtimonii, preſentibus apponi cum 
inſtancia procuravi, anno, die, menſe, et loco ſupra dictis. 


IV. Netorial inflrument of ſeifin before the return of James I. from England, 
the period when theſe wflruments are ſuppoſed to have teen introduced 


into this country, p. 208. F 34. 


Fi om the original in the hauds of the Earl of Strathmore. 


IN Dei nomine, Amen. Per preſens publicum inſtrumentum cunc- 

tis pateat evidenter, Qaod anno ab incarnacione Domini m*ccccmo 
quarto, menſis Novembris die xvi. indictione Xx111. pontificatus ſanc- 
tim in Chriſto patris, ac Domini noſtri Domini Benedicti, di vina 
providentia Pape, x111m anno ximo. In mei notaru publici, et 
teſtium ſubſcriptorum, preſencia, perſonaliter conſtituti nobiles et diſ- 
creti viri, viz. Willelmus de Arnote, filius et heres Domini Henrici 
de Arnote, Militis, Domini ejuſdem, tanquam attornatus Georgii de 
Abernethy, filii et heredis quondam Johannis de Abernethy de Kyn- 
nalty, ut per litteram de attornato de capella Domini noſtri Regis, te- 
ſtimonio magni ſigilli ſui ſigillatam, et per me notarium hic ſubſcrip- 
tum, in preſencia teſtium ſubſcriptorum, lectam et publicatam, clare 
apparuit manifeſtum, et Willelmus Wyſſchart, ballivus in hac parte 


nobilis Domini et potentis Domini Willelmi de Abernethy, Militis, 


Domini de Sawletoun et de Rethy, ſicut per litteram dicti Domini 
Willelmi, ſuo figillo ſigillat. cum affixione cere rubre, infra cujus 
ſculpturam continebatur quoddam ſcutum, continens quendam leo- 


nem, cum una benda, cujus circumſcriptio erat, S. Willi de Abernethy, 
ut 
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ut prima facie apparuit; cuyus tenor, de verbo ad verbum, ſequitur, et 
eſt talis. Wills de Abernethy, Dominus de Sawltoun, de Rethy, et de 
« Kynnalty, dilecto noſtro Willo Wiſſchart, ballivo noſtro in hac parte 
i; —— predictis terris de Rethy et Kynnalty, ſalutem in auctore ſalutis. 
« Sciatis, quod quondam Johannes de Abernethy, pater Georgii de 
« Abernethy latoris preſentium, obut veſtitus et ſafitus, ut de feodo, 
ad fidem et pacem Domini noſtri Regis, de terris de Kynnalty, 
cum pertinenciis, ex dono noſtro, per albam firmam unius denarii, 
pꝓprout in carta noſtra de predictis terris confecta plenius continetur: 
* Quare vobis mandamus et precipimus, quatenus Georgio predicto, 
7 ſuo certo attornato latori preſentium, ſtatum, poſſeſſionem, et 
F ſrifinam hereditariam de predictis terris, viſis preſentibus, habere 
© Faciatis indilate, ſalvo jure cujuſlibet, capientes ſecuritatem pro du- 
* plicacione albe firme noſtre unius denarii ; ad quam ſaiſinam, ut 
« predicitur, tradendam vobis poteſtatem noſtram committimus per 
preſentes. In cujus rei teſtimonium, ſigillum noſtrum preſentibus 
4 elt affixum, apud Perth, x11mo die menſis Novembris, anno Domi- 
ni mꝰccecmo quarto. oY Quibus vero litteris lectis et publicatis, 
ut premittitur, omni circumſtancia, accedenſque perſonaliter dictus 
Wills Wyſſchart, poteſtatem habens, ut preſcribitur, ad capitale meſ- 
ſuagium de Kynnalty, tradenſque Willo de Arnote antedicto, tan- 
quam attornato predicti Georgii, ſtatum, poſſeſſionem, et ſaiſinam he- 
reditariam, cum terra et lapide, ut moris eſt, de predictis terris de 
Kynnalty, cum pertinenciis, ſalvo jure cujuſlibet, capienſque pro 
ſaiſina unum bovem nigrum, cum albis maculis, viz. vulgariter do 
gariit, Super quibus omnibus et fingulis dictus Wills de Arnote 
peciit a me notario publico hic fubſcripto ſibi fiert preſens publicum 
inſtrumentum. Acta fuerunt hec ad capitale meſſuagium de Kynnal- 
ty, ſub anno, die, menſe, indictione, et pontificatu quibus ſupra, 
paulo poſt ortum ſolis ejuſdem diei, preſentibus diſcretis viris, viz. 
Willo de Ramſay f. Michael. Ramſay de Banf, Willo Wyſſchart de 
Logy, Thoma f. Joh. Willo f. Joh. Will Hawden, Joh. de Benyſtoun, 
Joh. f. Nich. de Alycht, Bernardo f. Johis, Thoma f. Rogeri, Roberto 
f. Johis, et Andrea f. Johis, et aliis teſtibus ad N. vocatis ſpeci- 


aliter et rogatis. 


Ee ego Johes Senate clericus Dunkelden. dyoc. publicus auc- 
toritate imperiali notarius, premiſſis omnibus et fingulis dum 
ſic ut ſuperſcribuntur agerentur et fierent, una cum prenomi- 
natis teſtibus, preſens interfui; eaque omnia et ſingula fic fieri, 
vidi, ſcivi, et audivi, et in hanc publicam formam redegi, 
manuque mea propria ſcripſi, ſignoque meo ſolito et conſueto 
ſignavi, per predictum Willm. de Arnot requiſitus et rogatus, 
in teſtimonium veritatis omnium premiſſorum. 


V. Rollment 
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V. Nallment of court, referred to, p. 6:9. J 65. 
From the original in the hands of Archibald Stirling of Keir, 272 


Curia vicecemitatus de Dunbartan, tenta in prætorio burgi cuſd. die pe- 
nultimo menſis Noven:bris, anno Domini millgſimo quingentęſimo triceſims 
ſecundo, ccram honorabili viro Wittmo Striveling de Glorat, vicecomite 
deput. dicti wicecomitatus ; curia offirmata. 7 
4 
HE quhilk day, anens our Soverane Lordis letteris purcheſt be 
Andro Strivelyng of Ballindrot, and Elizabet Gowbrayt, bear- 
and in effect, yat it was humblye meint and ſhawin to his Grace, and 
Lordis of countall, That quhair the ſaidis Andro and Elizabet ar 
ayiris to umq! Thomas Gowbrayt of Ballindroch, and be ryght 
thairof hes diverſs actionis to perſew, and thair pertiis objeckis to 
anſwer to yam thairinto, becauſs yei haif not in wryt documentis 
to ſhaw to verife, yat they ar the ſaidis ayiris, and yai may not enter 
be brevis of inqueſt ayiris to na landis yat perterut to the ſaid Tho- 
mas, for he analcit all his heretage under reverſionis, and ſa wes 
diſſeſit quhan he deceſit, as is allegt; chargeand thairfor the ſherriff 
of Dunbarten, and his deputis, to take cognitioun in that mater, 
and to warn all perties thairto haifand enteres therintil, be oppin 
proclamatioun, and giff it beis fundin that the ſaidis Andro and 
Flizabet ar neiriſt and lauchfull ayiris to the ſaid umq Thomas, 
that they giff to tham thair rolment of court, as beis fundin be the 
ſaid cognitioun ottentyklye on the ſaidis Andro and Elizabethis ex- 
penſis, for verificatioun of thair intereſs; as at mair lyntht in the 
ſaidis letteris ar contenit: for executioun of quhilk, the ſaid ſherriff- 
deput had paſſit himſalf to the merkat-croce of the ſaid burgh, the 
nynt day of the ſaid moneth, and gart proclaime and reyd oppinlye 
the ſaidis letteris for warnyng of all perſonis haifand entres, that 
cognitioun wald be taken after the form thairof be hym, the ſaid 
penult day of Nouember, as his indorſatioun, wretten on the back 
of the ſaidis letteris, buyr; at qlk day the ſaidis Andro comperit, 
for hymſalf, and as procuratour for the {aid Elizabet, be hyr mandat 
{hawin be hym in jugment and admittit; and thair deſyrit that the 
ſaid ſhereft-deput wald tak the ſayd cognitioun efter the form of the 
{aidis letteris ; the quhilk petitioun the ſayd ſhereff-deput thocht re- 
ſonabil, and maid call gift onye uther perteis haifand entres wald 
compeir ; and nane uther compeirit ; quharfor he tewk. cognitioun 
in the ſaid mater, and fand that the ſaidis Andro and Elizabet wor 
neireſt and lauchfull ayiris to the ſaid umq Thomas Gowbrayt ; 
and thairfor ordanit that ane rollment of court ſould be extrakit and 
gevin to them attentiklye thairupon. Extraclum de libro actorum ditte 
curie, per me Thomam Biſhop notarium publicum, clericum ejujd, ſub meist 
figno et ſubſeriptione manualibus. | 


Thomas Biſchop notarius publicus, et clericus difte curie. 


VI. Service 


D 
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VI. Service of the heirs-portioners of Dufſgal, in 1271, by which it :- 
pears that general ſervices were then in uſe, though from the preceding 

article it would ſeem that they were not known about the middle of the 

26th century, 


From the chartulary of Paiſley, fol. 114. 
Litera Domini Regis et wicecomit, de Dunbarton de inguiſitione, 


£ \Mnibus Chriſti fidelibus preſens ſcriptum viſuris vel audituris, 
Walterus Seneſcallus, Comes de Menthet, ſalutem in Domino 
ſempiternam. Noverit univerſitas veſtra, me mandatum Domini mei 
Alexandri, Dei gracia, illuſtris Regis Scocie recepiſſe, in hec verba. 
« Alexander, Dei gracia, Rex Scocie, Waltero Comiti de Menthet 
< dileto et fideli ſuo vicecomiti, et ballivis ſuis de Dunbretan, ſalu- 
„tem. Mandamus vobis et precipimus, quatenus per probos et fi- 
« deles homines patrie, diligenter et fideliter inquiri faciatis, fi Ma- 
ria, ſponſa Johannis de Wardroba, et Elena ſponſa Bernardi de 
« Erth, ac Forveleth ſponſa Norrini de Monorgund, fille quondam 
“ Finlai de Camſi, ſint legitime et vere heredes quondam Dufgalli, 
« fratris Maldoveni, Comitis de Levenax; et dictam inquiſitionem di- 
* ligenter factam, et in ſcriptis redactam, ſub ſigillo noſtro, et ſigil- 
« lis eorum qui dicte inquiſicione faciende intererint, ad capellam 
noſtram, mitti faciatis; et hoc breve, teſte meipſo, apud Kincle- 
© win, xXxiuL die Aprilis, anno regni noſtri xx? ſecundo.“ Hujus i- 
gitur auctoritate mandati per ſacramenta Dominorum Hugonis Flan- 
drenſis, Alexandri de Dunhon, Roberti de Culthon, Militum, Gil- 
berti filii Abſolonis, Duncani filu Ameledy, Malcolmi de Druman, 
Malmor dicti juvenis, Gilmythel, Machedolf, Ade dicti juvenis, Dun- 
cani filii Gilchriſt, Thome filii Somerledy, Nenyn Mackeſſan, Mal- 
doveny Macdauy, Hectoris Macſouhyn, Eugenn aurifabri, ſuper 
premiſſis, diligentem fect inquiſicionem, per quorum ſacramenta ad 
ſanta Dei euangelii corporaliter preſtita, veraciter didici et compertus 
ſum, predictas mulieres veras et legitimas heredes eſſe prenominati 
Dufgalli, per lineam conſanguinitatis decendendo, ex parte Malcolmi 
fratris predicti Dufgalli, et avi predictarum mulierum et ipſum Dut- 
gallum uxorem deſponſatam minime habuiſſe: et ne dicta inquiſicio 7 
per me facta ceca oblivione depereat, gratia majoris teſtimonii, tam 
ego, quam predicti Milites, nec non et Duncanus filius Ameledy, et 
Malcolmus de Druman, preſens ſcriptum figillorum noſtrorum appo- 
ſitione roboravimus. Acta apud Dunbertan, die Veneris proxima ante 
feſtum Sancti Dunſtani, Archiepiſcopi, anni gracie milleſimi ducenteſi- 
mi ſeptuageſimi primi, hiis teſtibus, Domino Johanne de Herchin, 
Milite, Domino Adam capellano caſtri de Dunberton, Gilpatrick Mac- 
molbrid, Ricardo de Dunydover, Nicholao filio Germani, Udardo dicto 
Selyman, Uilelmo de Cragbayth, Clemente de Dumbertan, Waltero de 
Oreis Hingelramo de Monte Acuto, et alus multis. | 
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VII. Ahſernat of the act 10 Geo. III. c. 5 1. for encouraging the improvement 
of lands in Scotland held under ſettlements of flrift entail. A. D. 1770. 


T is enacted, That proprietors of entailed eſtates in Scotland, may 
grant leaſes, for any number of years not exceeding thirty-one, 

or for fourteen years and one exiſting life, or for two exiſting lives; 
provided that in leaſes for two lives the tenant be taken bound to in- 
Vor. II. 97 cloſe 
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cloſe one third of the lands in ten years, two thirds in twenty, and 
the whole in thirty years; and in leaſes for any term of years exceed- 
ing nineteen, to incloſe one third of the lands before the expiration of 
one third of ſuch term, two thirds before the expiration of two thirds, 

and the whole before the expiration of the term of fuch leaſe; no in- 
cloſure comprehending more than forty acres, unleſs the lands be im- 


proper for culture by the plough.; and the fences to be kept and left in 
good repair by the tenant. 


2. Proprietors of entailed eſtates may grant building-leafes for any 
number of years not exceeding ninety-nine; provided that a leaſe of 


no more than five acres be granted to one perſon, and that the leaſe 


contain a condition, That it {hall be void if one dwelling-houſe at leaſt, 
not under the value of L. 10, be not built on each halt-acre within ten 
years from the date of the leaſe, and if all the houſes built be not kept 
in tenantable repair. 

3. Provided, That no leaſe be granted of the manor- place, with the 


offices, gardens, and adjacent incloſures, that have been uſually in the 
l poſſeſſion of the proprietor; and that building-leafes be not 
granted of any lands within 300 yards of the manor-place. 


4. Provided, 'That no leaſe be granted till the former leaſe be de- 


termined, or if for a term certain, be within a year of being deter- 
-mined ; that the rent in the new leaſe be not under that in the former, 
and that no fine or graſſum be taken by the granter. 


5. Enacted, That every proprietor of an entailed eſtate, who lays out 
money in incloſing, planting, or draining, or in erecting farm-houſes, 


and offices for the ſame, ſhall be a creditor to the ſucceeding heirs of 


entail for three fourths of the money ſo laid our. 
6. Provided, 1mo, That the claim againſt the ſucceeding heir ſhall 
not exceed four years free rent of the entailed eſtate as at the firſt 


term of Whitſunday after the death of the heir who expended * 


money. 
7. 240, That notice of the intended improvements be made in writ- 


ing, three months at leaſt before they are begun, to the next heir af- 


ter the heirs of the proprietor's body; or if that heir be not within 


Great Britain or Ireland, to his neareſt relation by the father, or to 


his factor or attorney; and a copy of the notice lodged with the ſheriff 
or ſteward clerk of tlie county where the lands lie. 
8. 31, That annually, within four months after Martinmas, an ac- 


count of the ſums expended during the year preceding that term, with 


the vouchers, be lodged with the ſherit or ſteward clerk. 

9. 4%, That when a ſum equal to four years free rent ſhall have 
been expended, and ſhall remain a ſubſiſting charge againſt the ſuc- 
ceeding heirs, it ſhall not be lawful for the ſubſequent heirs to expencł 
any more under the authority of this act. 

10. Enacted, That the ſheriff or ſteward clerks {hall record the ſaid 
accounts, vouchers, and copies of notice, and either make the record 
patent, or give extracts when deſired. 

11. Enacted, That the executors or aſſigns of the heir who expend- 
ed the money in improvements, may, after one year from his death, 
demand payment from the ſucceeding heir, with intereſt from the 
term when that heir's right to the rents commenced, and, in caſe of 
non-payment; ſue him before the court of ſeſſion, and, on obtaining 
decree, uſe all diligence for recovering payment, except adjudication 
againſt the entailed eſtate improved: and in all queſtions of competi- 
tion for the rents of the entailed eſtate, thoſe in the right of this 

C 
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claim ſhall be preferred to the other creditors of the heir in poſſeſ- Ne VII. 


ſion. 

12. Provided, That the heir in poſſeſſion ſhall be diſcharged, upon 
his effectually conveying to the creditor in the ſums laid out in im- 
provements, one third of the clear rents of the entailed eſtate during 
his life, or till the money ſo due ſhall thereby be paid off. 

13. Enacted, That if the money due for improvements be not re- 
covered from the heir immediately ſucceeding, thoſe in the right of 
it may ſue either the ſucceflors of that heir in any other eſtate, or 
the heir of entail ſucceeding to him, and uſe all kinds of diligence 
for recovery, except adjudication againſt the entailed eſtate; and 
ſhall be entitled to a preference upon the rents of the entailed eſtate 
to the perſonal creditors of the heir in poſſeſſion; and in like manner 
they may ſue every ſucceeding heir of entail, and with the ſame pre- 
ference. 

14. Provided the heir firſt ſucceeding to him who expended in im- 
provements, and the ſucceſſors of that heir, ſhall be bound to relieve 
all ſubſequent heirs of ſuch part of the debt incurred by improvement 
of the entailed eſtate, as ſhall be paid by them, to the extent of one 
third of the rents which have come to the uſe of the firſt ſucceeding 
heir, or of his heirs or executors; and when that is exhauſted, then the 
next ſucceeding heir, and his ſucceſſors, hall be bound to relieve all 
ſubſequent heirs, to the extent of one third of the rents which have 


come to their uſe ; and the ſame relief ſhall be competent to every ſuc- 


ceeding heir againſt the ſucceſſors of the preceding. 

15. Provided, That the ſucceſſors of an heir of entail in any other 
than the entailed eſtate, ſued on account of improvements, ſhall be 
diſcharged, upon making payment of one third of the rents of the 
entailed eſtate which have come to the uſe of that heir or his ſuc- 
ceſſors. | 

16. EnaQed, That the perſon having a claim on account of im- 
provements, ſhall be obliged, within two years after the death of him 
who made the improvements, to demand payment from the ſucceed- 
ing heir; and in caſe of non-payment within ſix months after the 
elapſe of ſaid two years, to inſtitute an action in the court of ſeſſion, 
and proceed, without delay, to recover decree, and do exact diligence 
for making payment effectual: and if he fail, or allow the ſucceeding 
heir to die without recovering to the amount at leaſt of one third of 


the rents that may have become due to that heir, then, though he may 


ſue the heir's ſucceſſors in any other than the entailed eſtate to that a- 
mount, he {hall have no claim againſt the ſubſequent ſucceeding heir 
of entail, except for the ſurplus. 


17. Enacted, That if the heir firſt ſucceeding to him who made 


the improvements, {ſhall not live long enough to be indemnified of 
what he has paid on that account, by one third of the rents that 
ſhall come to his uſe, or that of his ſucceſlors, theſe ſhall be creditors 
for the balance to the ſucceeding heir of entail; and relief ſhall, in like 
manner, be competent to the ſucceſſors of every heir of entail in the 
ſame circumſtances. 5 

18. Enacted, That the money expended for improvements ſhall not 
be made a ground for adjudging the eſtate improved. 

19. Enacted, That if the ſucceeding heir of entail ſhall have right 
to the claim for improvements, then the claim ſhall be extinguiſhed, 
and never ſet up againſt the ſucceeding heir. | 

20. Enacted, That if any heir of entail ſhall refuſe to pay the mo- 
ney required of him for unprovements, and if decree ſhall be _ 

| | vere 


810 


APPEND I X. 


Ne VE. vered for the full ſum demanded, then the defender ſhall be liable for 


full coſts of ſuit. 

21. Enacted, That an heir of entail, after having completed the 
1mprovement of all or any part-of the eſtate, may bring an action be- 
fore the court of ſeſſion, or the ſheriff, in which he ſhall call the heir 
next entitled to ſucceed after the heirs of his own body, for aſcertain- 
ing the amount of the charge againſt the ſucceeding heirs of entail ; 
and the decree, if pronounced by the ſheriff, ſhall be final, unleſs 
ſuſpended within ſix months; and if by the court of ſeſſion, whether 
in the firſt inſtance or upon review, final, unleſs an appeal is brought 
within twelve months. 


22. Enacted, That every heir of entail who lays out money in build- 
ing or repairing a manſion-houſe, or offices, upon his eſtate, or in 


adding to them, ſhall be a creditor to the next ſucceeding heir of entail 
for three fourths of the money expended by him. 

23. Provided, Ie, That the ſums ſo laid out ſhall not be effectual 
to conſtitute a claim againſt the ſucceeding heir for more than two 
years free rent of the eſtate, as at the firſt term of Whitſunday after 
the death of the heir who expended the money claimed. 

24. 240, That notice be given, and the copies recorded, in the ſame 
manner as directed with regard to improvements of the lands. 

25. Enacted, Thoſe in the right of the claim on account of that 
expence, may demand payment from the ſucceeding heir, after one 
year from the death of him who expended the money, with intereſt 
from the term at which the heir's right to the rent commenced ; 
and, in default of payment within three months of ſuch requiſition, | 
may ſue the heir, in the ſame way as directed with regard to im- 
Provements. 

26. Enacted, That the ſame rules of relief among ſucceeding heirs 
of preference, and in ſubjecting defenders to the payment of coſts, 
and for aſcertaining the amount of the ſum laid out, ſhall take place 
with regard to the money laid out in this way, as with reſpect to the 
cxpence of improvements. 

27. Enacted, That it ſhall be lawful for heirs of entail to make ex- 
changes of land for the conveniency or advantage of their eſtates, and 


for the improvement of the country. 


28. Provided, That no more than thirty acres of arable” land, or 
one hundred acres of grounds improper for culture by the plough, of 
ſach entailed eſtates, ſhall be given in exchange; and that an equiva- 
Jent in land contiguous to the entailed eſtate with which the exchange 
18 made, Hall be received in place of that given in exchange; and for 
:{certaining the value of the lands to be exchanged, application ſhall 
he made to the ſheriff or ſteward of the county where the entailed e- 


Nate lies, who thereupon ſhall appoint two or more ſkilful perſons to 


adjuſt the value of the lands; and upon their ſettling the marches, 
and reporting upon oath that the exchange will be juſt and equal, 


the ſheriff or ſteward ſhall authoriſe the exchange to be made by a 


contract of excambion ; and that being executed, and recorded in the 
ſheriff or ſteward books within three months after the execution there- 
of, . ſhall be effectual: the land given in exchange to the entailed; e- 
ſtate ſhall thenceforth be held a part thereof, and that given from it 
held as out of the entail. 

29. Enacted, That this act ſhall extend to all tailzies, whether made 


oe or poſterior to the FAR 1685. 


VIII. Clauſes 
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VIII. Clauſes of the Aft 12 Geo, IL. e. 18. for rendering th t of Num 
auſes of the 129 Geo, III. c. 18. for rendering the payment of 


Creditors of inſolvent Debtors more equal and expeditious, &c. 


HR EAS it would be advantageous to trade, in that part of 

Great Britain called Scotland, that promiſſory notes were al- 
lowed the like ſummary execution and other privileges with bills: Be 
it therefore enacted, That from and after the 15th day of May 1772, 
the ſame diligence and execution ſhall be competent, and ſhall proceed 
upon promiſſory notes, whether holograph or not, as is provided to 
paſs upon bills of exchange and inland bills, by the law of Scotland ; 
and that promiſſory notes ſhall bear intereſt as bills, and ſhall paſs by 
indorſation ; and that indorſees of promiſſory notes ſhall have the 
1ame privileges as indorſees of bills in all points. 

And whereas the not limiting bills and promiſſory notes, to a mo- 
derate endurance, in that part of Great Britain called Scotland, has 
been found by experience to be attended with great inconveniences ; 
for remedy whereof, be it enacted, That no bill of exchange, or in- 
land bill, or promiſſory note, executed after the 15th day of May 
1772, ſhall be of force, or effectual to produce any diligence, or ac- 
tion, in that part of Great Britain called Scotland, unleſs ſuch dili- 
gence ſhall be raiſed and executed, or action commenced thereon, 
within the ſpace of ſix years from and after the terms at which the 
ſums, in the ſaid bills or notes, became exigible. 

And be it further enacted, That no bill of exchange, or inland bill, 
or promiſſory note, which has been, or ſhall be granted before che 
ſaid 1 5th day of May 1772, ſhall be of force, or effectual to produce 
any diligence or action, unleſs ſuch diligence has been or ſhall be raiſ- 
ed, or action has or ſhall be commenced thereon, before the expiration 
of fix years, from and after the ſaid 15th day of May 1772. 

Providing always, That no notes, commonly called bank notes, or 
poſt bills, iſſued, or to be iſſued, by any bank or banking company, 
and which contain an obligation of payment to the bearer, and 
are circulated as money, ſhall be comprehended under the afore- 
ſaid limitation, or preſcription ; and that it ſhall and may be lawful 
and competent, at any time after the expiration of the ſaid fix years, 
in either of the caſes before mentioned, to prove the debts contained 
in the ſaid bills and promiſſory notes, and that the ſame are reſting 
and owing, by the oath or writs of the debtor. 

And it is hereby enacted and declared, That the years of the mino- 

rity of the creditors in ſuch notes or bills, ſhall not be computed in 
the {aid fix years. 
And it is 6 enacted and declared, That all inland bills and 
promiſſory notes {hall be proteſted in like manner as foreign bills, be- 
fore the expiration of the three days of grace, otherwiſe there ſhall be 
no recourie againſt the drawers or indorſers of ſuch inland. bills, or 
againſt the indorſers of ſuch promiſſory notes; and it ſhall be ſuth- 
cient to preſerve the ſaid recourſe, if notice is given of the diſhonour 
within 14 days after the proteſt is taken, without prejudice to, the no- 
rification of the diſhonour of foreign bills, to, be made within ſuch 
time as is required by the uſage and cuſtom of merchants. 

And be it further enacted, That from and after the ſaid 15th day 
of May 1772, fummary execution, by horning or other diligence, 
ſhall ad upon bills, whether foreign or inland, and whether accept- 
ed, or proteſted for non-acceptance, and upon all promiſſory notes 
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duly negotiated, not ozly againſt the acceptors of ſuch bills, or grant 


ers of ſuch notes, but alfo 2cainſt the drawers of ſuch bills, and the 


whole indorſers of the ſaid bills and notes jointly and ſeverally, ex- 
cepting where the incor ſation is qualified to be without recourſe, ſav- 
ing and reſerving to the drawers or indorſers their reſpective claims 
of recourſe againſt each other, and all defences againſt the ſame, ac- 
cording to law. 

And be it alſo enacted by the authority aforeſaid, That from and 
after the ſaid 15th day of May 1772, ſummary execution, by horn- 
ing cr other diligence, ſhall be competent to the indorſee of a bill, al- 
though the proteſt is not in the name of the indorſee craving the di- 
ligence ; and although the bill is not reconveyed to him by indorſa- 


tion, if he produces a receipt for the value by act of honour, or a miſ- 
| ſive letter from the proteſting indorſee, mentioning the diſhonour, a- 


grecable to the practice of merchants in returned bills, 


This ſtatute was originally declared to continue in force for ſeven 
years from the 15th May 1772; but the above clauſes are now made 
perpetual by the late act 23" Geo. III. c. 18. 


IX. AiYirad of 4 239 Geo. III. c. 45. entitled an Act for regulating the 
7roceedings of the Court of Juſticiary and Gircuit-courts in Scotland, 


a 7 Hens as, by act 20 Geo. II. c. 43. it is, inter alia, enacted? 
* That the circuit-courts of juſticiary {hall be held twice in the 
year, and that the judges ſhall continue at leaſt the ſpace of ſix days 
at ench town or place where theſe courts ſhall be held, for the deſpatch 
of buſineſs ; and whereas, appeals from the inferior courts to the cir- 
cuit have of late years become leſs frequent, whereby the buſineſs at 
ſuch circuit-courts is thereby greatly abridged, it is by this preſent 
ſtatute enacted, That it ſhall be lawful for the court of juſticiary, at 
the time of appointing their ſpring and autumn circuits, to declare 
and determine by act or minute, to be recorded in the books of ad- 
journal, how long the judge or judges ſhall remain in each circuit- 
town of their reſpective diſtricts; at the expiration of which time, the 
juſtice-ayre ſhall be ended, the jury, ſheriffs and magiſtrates diſchar- 
ged, and the judge or judges not obliged to continue e at ſuch 
town or place. 

Provided always, That all trials begun before the limited time, ſhall 
be finiſhed, and the judge or judges and jury ſhall not be at liberty 
to leave the ſaid town or place, till the ſame are concluded and de- 
termined: and provided alſo, That the judge or judges, ſheriffs, and 
other officers, {hall continue at each town or place, at leaſt for three 
whole days ; but that the jury ſhall be diſcharged as ſoon as the bu- 
ſineſs ſhall admit. 

And whereas, by act 21“ Geo, II. c. 19. the practice of taking down 
the evidence in writing in criminal proſecutions, not extending to 
loſs of life or demembration, was aboliſhed and abrogated; and the 
ſaid alteration has been found to be of ſalutary conſequences: and 
whereas, the taking down the evidence in writing, in the trial of 
crimes inferring death or demembration, has been found, by long ex- 
perience, to be attended with great inconveniences, by prolonging 
trials, and endangering the health of judges, counſel and jury, it is 
by this preſent n enacted, That it ſhall be lawful for the juſticiary 

: and 
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and circuit-courts, to try and determine all cauſes and proſecutions 
for capital crimes, in the ſame manner as thoſe for leſſer crimes, with- 
out reducing the evidence into writing. / 

Provided, That it ſhall ſtill be lawful for the judges to proceed up- 
on any trial in the former manner, if it ſhall appear to them more ex- 

tent. 

Provided alſo, That the evidence ſhall be ſummed up by the judge, 
or one of the judges, immediately before the aſſize is incloſed. 

By this ſtatute, it is likewiſe declared, That nothing therein con- 
tained ſhail alter the mode of trials for high treaſon, or miſpriſion of 
treaſon. 2 

And it is likewiſe enacted, That, for the future, three judges of 
the court of juſticiary ſhall be a quorum, as well during the ſittings 
of the ſeſſion, as in time of vacation. 


This act is declared to continue from iſt July 1783, for the term 
of three years, and from thence to the end of the next ſeſſion of par- 


liament. 
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A 
ABBEY of Holyroodhouſe. See Sanctuary. 
ABBOTS, heads of religious houſes, 74. 4. 


ABBREVIATE of adjudications, 425. 43. See 
Adjudications. 


ABETTING of crimes, 755. 13- See Crimes. 


ABIDING by, where a deed is ſuſpected to be 
forged, 779. 69. 


ABJURATION, oath of, 36. 33. 


ABSENCE, decrees in abſence, whether they have 
the effect of res judicate, 736. 6. See Sentences. 
Abſent perfons cannot be profecuted criminally, 
786. 83. Formerly trials for treaſon might have 
proceeded in abſence, but this. was aboliſhed by 
1690, 1b. Abſent perſons, criminally indicted, 
may be fugitated, ib. 


ACCEPTANCE of a deed, not inferred from bare- 
ly receiving it, 477. 45- Acceptance, how pro- 
ved, ib. Acceptance, whether neceſſary to give 
force to a promiſe, 517. 88. 


ACCEPTILATION, what meant by it, 523. 8. 


ACCESSION. Sce Property. 


ACCESSORIUM ſequitur naturam rei cui accedit, 
176. 30. 


ACCESSORY obligations, 503. 60. See Obliga- 
tions. 


ACCESSORY to crimes, or art and part, 754. 10. 
See Crimes. 


ACCOUNTS of merchants, how far probative, 714. 


4. Preſcription of, 565. 17. 
| ACQUISITION of property. See Property. 


ACTIONS, 683. 1. Their definition, 4b. 2. For- 
merly moſt actions proceeded on brieves, ib. 3. 
They now proceed on ſummonſes, ib. Summa- 
ry actions which proceed without ſummons, 686. 
9. Actions are real or perſonal, ib. 10. Rei per- 
ſecutorie et penales, 688. 14. Private and popu- 
lar actions, 690. 17. Principal and acceſſory ac- 
tions, ih. 18. Reſciſſory actions, 691. 18. Ace- 
tions of declarator, 702. 46. Petitory and poſ- 
ſeſſory actions, ib. 47. Acceſſory actions, 704+ 52. 
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Concourſe of actions, 708. 64. Accumulation 


of actions, 709. 65. Preſcription of actions. 
See Preſeription. 


ACT of grace, 747. 28. It does not diſcharge the 
debt and diligence on which the debtor was im- 
priſoned, i5. It is limited to the caſe of priſon- 
ers for civil debts, ib. 


ACTS of the Scottiſh Parliament, 13. 379. How 
they were promulgated, i5. Black acts, ib. The 
Scottiſh ſtatutes were the joint enactment of king 
and parliament, ib. 38. Private acts not proper 
laws, 14. 39. They paſſed periculs petentium, ib. 
Act ſalovs jure cuj uſlibet, ib. 


ACTS of ſederunt, their authority, 14. 40. 


ADJUDICATIONS ſubſtituted in place of appri- 
ſings by act 1672, 423. 39. Special adjudica- 
tions, ib, The legal, five years, 13. The parti 
paſſu preference of appriſings, eſtabliſhed by 1661, 
does not obtain in ſpecial adjudications, 424. 39. 
General adjudications, ib. 40. The alternative 
of a ſpecial adjudication muſt be libelled in the 
ſummons, ib. Adjudications are little different 
from the old appriſings, unleſs in form, ib. 41. 
Adjudications in ſecurity, 425. 42. Abbreviate 
of adjudications, ib. 43. Whether an adjudica- 
tion precludes the creditor from uſing perſonal 
diligence, 1b. 44. Effect of the decreet of adju- 
dication upon the nature of the debt, 426. 45. 
The adjudger, though in poſſeſſion, is not vaſſal 
during the legal, ib. 46. He may abandon his 
diligence, and betake himſelf to any other mode of 
recovering payment, 7. 

Adjudication contra hereditatem jacentem, 427. 
47. Mode of leading it, ib. What is carried by 
it, ib. 48. Redemption of ſuch adjudications by 
poſterior adjudgers, or the heir renouncing, 428. 
49- Whether they require abbreviates, 431. 54. 

Adjudication in implement, 429. 50. It ad- 
mits of no redemption, nor pari paſſu preference, 
ib. 51. Some particulars common to theſe two 
laſt ſpecies of adjudications, 430. 52. In what 
courts it is competent to purſue them, ib. 53, Ad- 
Judications in implement require no abbreviate, 431. 


54. See Appriſing. 


ADMINICLES. See Proving of the tenor. 


ADMINISTRATOR-in-law, a father is ſuch to his 
children, 117. 54. See Parent and Child. 


ADMIRAL of Scotland, 51. 33. 


ADMIRALTY, 


AL 


ADMIRALTY, court of, its juriſdiction priva: 


tive and cumulative, 51. 33. * Both civil and cri- 
minal, ih, Nature of its juriſdiction in mercan- 
tile cauſes, 52. 34. Its criminal juriſdiction in 
maritime cauſcs, 53. 35. Whether it has a ſu- 
preme juriſdiction exclufive of the ſeſſion and juſti- 
ciary, 53. 35. Heritable juriſdictions of admiral- 


ty not aboliſhed, 5 3. 35. 


ADPROMISSORS, 504. 61. See Cautioner. 


ADSCRIPT1, or adſcriptitii, 155, 60. 


ADULTERY, 772. 52. By the Roman law, it 
could only be cemmitted with married women, 
7b. But by ours, where either of the parties is 
married, ib. Extended to the violation of brides, 
1b. Criminal commerce even with a married 
proſtitute is adultery, ib. Ignorance of the wo- 
man's ſtate excludes dole, ib, Diſtinction be- 
tween the penalties of ſimple and notour, or ha- 
bitual adultery, 773. 53- The iſſue of a mar- 
riage between an adulterer and adultereſs inca- 


pable of ſucceeding to them, 681. 9. See Succeſ- 


ſion. Divorce on the head of adultery, 112. 43. 
See Marriage. 


ADVOCATES, members of the college of juſtice, 
their privileges, 44. 17. They are not received as 
witneſſes for their clients, but are againſt them, 


725. 25. 


ADVOCATION, 732. 40. Its grounds, incompe- 
tency, and iniquity, ib. Incompetency pleadable 
only by the defender, ib. The ſeſſion may ad- 
vocate upon incompetency, even in cauſes of 
which they have not the immediate cogniſance, 
ib. Advocation on the ground of intricacy, ib. 
Nature of the ground of iniquity, #. 41. A 
judge who proceeds after an intimated advoca- 
tion is puniſhable, as well as the party, for con- 
tempt of authority, and his decree is null, 733. 
41. Advocation without intimation, does not in- 
terpel judges from proceeding, ib. 42. No cauſe 
under 200 merks Scots can be advocated on ac. 
count of iniquity, but may on the head of incom- 


petency, 36. 43. 
ADVOCATION of brieves, 617. 60. See Service. 
ADVOCATIO ECCLESIAE. See Patronage. 


AFFIN:TY. See Marriage. 


' AGENTS, habile witneſſes againſt their clients, but 


not for them, 725. 25. 
AGNATES and Cognates, 123. 4. et ſeg. 


ALIENS cannot ſucceed in feudal rights, 681. 10. 
Naturalization of aliens, #6. 


ALE may not be imported, and ſold within a ba- 
rony, without the baron's conſent, 271. 8. 


AP 


ALIMENT. Liferenters are liable to maintain 
the heir, 355. 62. This burden is perſonal to 
the liferenter, 356. 63. Heir's obligation to ali. 
ment his brothers and ſiſters, 1 20. 58. The obli. 
gation is reciprocal between parents and their 
children, 16. 57. Aliment, when preſumed a do- 
nation, 519. 92. Alimentary rights are in- 
capable of aſſignation, 533. 2. They are not 
arreltable, 543- 7- Preſcription of them, 565, 


17. 
ALLEGIANCE, oath of, 36. 33. 


ALLODIAL ſubje&ts oppoſed to feudal, 192. 8. 


ALLOWANCE of appriſings, 416. 26. See Ap. 
priſing. 


ALLUV1O, acceſſion of property by, 168. 14. 
ALTARAGES in churches, 73. 3. 
ANN. See Annat. 


ANNAT, right of, what anciently meant by 
it, 393. 65. What it is in Scotland at this day, 
ib. 66. In what proportion it is divided between 
the widow and children, 394. 67. It requires no 
confirmation to veſt it, ib, 68. It is unalienable 
by the incumbent, and not affectable * his 
debts, 10. | 


| ANNEXATION of church. lands, 368. 19. See 


Benefices. 


Annexation of lands gquoad ſacra, 393. 64. 


ANNEXED PROPERTY of the crown, cannot be 
alienated, unleſs under certain ſtatutory limitations, 


196. 14. 


ANNUALRENT, right of, 179. 5. Nature of, 
323. 31. Whether it is a proper feu, or only a 
ſervitude affecting a feudal ſubject, ib. Its by- 
gone intereſts are debita fundi, ib. 32. ; and reco- 
verable by poinding of the ground, 324. 33. Ef- 
fe& of the act 1649, with reſpect to poinding of 
the ground, jb. Extinction of rights of annual- 
rent, 325. 34. Diſcharges of theſe rights, whe- 
ther they muſt be recorded to be good againſt 
ſingular ſucceſſors, b. An adjudication on an in- 
feftment of annualrent preferable to all others inter- 
vening between the date of the right and the adju- 


dication deduced on it, 326. 37. 


ANNUITY of tithes ſettled by the commiſſioners 
upon the crown, 379. 39. 


ANNUS deliberandi, 613, 55. See Apparent heir. 


APPARENT heirs, their privileges, 613. 54 Jus 
deliberandi, ib. Effects of this privilege, and who 
may plead it, 1b. 55. The heir may purſue an 
exhibition ad deliberandum even after the year, 

614. 


AP 


G14. 56. To whom this right of purſuing an ex- 


hibition is competent, and to what end, 615. 57. 
Apparent heir's right to defend his predeceſſor's 


titles againſt third parties bringing them under 
challenge, jb. 58. His right to continue his an- 
ceſtor's poſſeſſion, and to ſue for rents, 1b. He 
cannot remove tenants, 616. 58. Whether rents 
and intereſts unuplifted by the apparent heir be- 
long to his executors, 1b. Apparent heir's privi- 
lege of bringing the eſtate of his anceſtor to a 
ſale, 434. 61.; 436. 64. Whether an apparent heir 
is entitled to reduce ex capite lecti, 641. 100. Whe- 
ther he may be made party to a declarator, with- 
out a previous charge to enter, 318. 21. 


APPEAL. The ancient form of appeals from in- 
ferior courts, 731. 39. The only form of appeals 
from our inferior courts to the ſeſſion is by advoca- 
tion, ſuſpenſion, or reduction, 732. 39. See theſe 
ſeveral heads. 

Appeal to the Houſe of Lords limited to five 
years from the ſentence, 734. 2. Effect of ſerving 
it, ib. | 


APPRENTICE, 157. 62. Obligations between 
him and the maſter, 484. 16. 

APPRETIATION in poindings, 552. 23. See 
Poinding. 


APPRISING, or Comprifing, 402. 1. Nature of 
appriſing, 403- 2. It was originally a proper 
ſale of the debtor's lands to any purchaſer, ib. 
Ancient form of deducing appriſings, ib. 3. 
This diligence, formerly executed only by the 
ſheriff, came afterwards to be intruſted to meſ- 
ſengers, 404. 4 Method of execnting it, 16. 
The meſſenger's execution muſt have mentioned 
that there had been a previous ſearch for move- 
ables, ib. The inqueſt formerly held in the 
country, came to be held always at Edinburgh, 
and the whole lands, inſtead of a part, fell un- 
der the decreet, 405. 5. All rights relating to 
heritage might be appriſed, ib, 6. Whether of- 
fices of truſt, titles of honour, &c. might be ap- 
priſed, ib. 7. Appriſing of any heritable ſub- 
ject, carries no arrears due prior to the decree, 
406. 8. All the ſubjects appriſed muſt be men- 
tioned in the decree, ib. On what kind of debts 
appriſing could not proceed, 407. 9. Legal of 
appriſings, ib. 10. It did not run againſt minors, 
ib. Appriſing againſt the heir of the debtor, 
upon a charge to enter, 408. 11. The charge 
is by ſtatute made equivalent to the heir's ac- 
tual entry, 409. 13. Where the heir is the 
debtor, a ſpecial charge only is neceſſary, ib. 14. 
Time within which the lands of the heir can be 
appriſed, 410. 15. Denunciation in the apprifing 
rendered the ſubject litigious, ib. 16. Excep- 
tions from this rule, ib. Seiſin is neceſſary to 
perfect the appriſer's right, 411. 17. What if 
the appriſer be in mora. ib. Appriſings former. 
ly redeemable on payment of the principal ; but 
fince 1621, the reverſion is burdened both with 
principal and intereſt, 412. 18, Other regula- 
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tions introduced by act 1621, and by 1633. The 
appriſer in poſſeſſion muſt apply the ſurplus 
rents to the extinction of the principal ſum, ib. 
The appriſer muſt account as a ſteward for the 
rents of the dcbtor's eſtate, after extinction of 
his debt, 413. 20. Reſtriction of the appriſer's 
poſſeſſion at the ſuit of the debtor, to ſuch part 
of the lands as anſwers the intereſt of his debt, 76. 
21. Aſter expiry of the legal, the right is carried 
irredeemably to the appriſer, 414. 22. 

In the competition of appriſings, the firſt 
perfected by ſeiſin, or which the creditor has 
done all in his power to perfect, is preferable, 
414 23. | 

Compoſition paid to the ſuperior for entering 
the appriſer, 415. 24. In computing it, all real 
burdens muſt be deducted, ib. Superiors bound 
to enter appriſers, jb. Where the ſuperior re- 
fuſed to enter the appriſer, ib. 25. Regiſtration 
of allowances of appriſings, 416. 26. Whether 
the ſuperior is obliged to enter corporations, 
ib. 27. Whether the ſuperior 1s entitled to a 
conveyance of the apprifing upon effering pay- 
ment of the debt, or value of the lands, 16. Cer- 
tain appriſings require no ſeifin, 417. 28. Whe- 
ther an appriſing led by a ſuperior requires ſeiſin, 


418. 29. 


The act 1661 introduced a pari peſſu prefe- 
rence among all appriſings within year and day 
of the firſt made effectual by ſeiſin, 418. zo. ; or 
of the firſt exact diligence uſed for obtaining 


ſeiſin, 419. 31. The act 1661 regulates only 


the preference of apprifings, but does not affect 
any other feudal rights, ib. 32. The ſeiſin which 
made the firſt appriſing effettual, is communicated 
to all the reſt within the year, ib. 33. Conſequen- 
ces of this, ib. All expired apprilings affecting the 
debtor's eſtate, and purchaſed by his apparent heir, 
are redeemable by poſterior appriſers within ten 
years, 420. 34- 

Grounds for reſtricting and extinguiſhing ap- 
priſings, 421. 35. Whether appriſings and ad- 
judications may be aſſected by perſonal declara- 
tions of the creditor, ib. 36. How appriſings 
are extinguiſhed, 422. 37. Order of redemption 
of - apprifings, and action of count and reckoning 
at the debtor's inſtance, ib. 38. Whether appriſ- 
ers might uſe perſonal diligence againſt the debtor, 
425. 44+ | 

Adjudications ſubſtituted in place of appriſings 
by act 1672, 423. 39. See Adjudication, 


APPROBATE and Reprobate, 498. 49. 
AQUAEDUCTUS, and Aquehauſtus, ſervitudes of. 


See Servitude. 


ARBITERS, ſubmiſſion to, 747. 29. Their power 


by the Roman law, 22. 2. Whether arbiters, 
once accepting, can be compelled to give judg- 
ment, 748. 30. They cannot cite witneſſes nor 
force the execution of their own decrees, 749. 31. 
Their powers are limited by the ſubmiſſion, 
ib. 32. All the arbiters muſt agree in opinion, 
750. 34 Their decrees are reducible only on 

the 
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che head of corruption, bribery, or falſchood, 15. 
35. Sce Submillioa tv arbiters. 


ARBITRARY punifhment never extended to death. 
756. 15. 


ARCH BISH OPS of Scotland, 75. 7. 
ARMS. See Lyon. 


ARREARS, whether heritable or moveable, 180. 
7. ; 188. 19. 


ARRESTMENT, meaning of the term, 540. 2. 
It may proceed either by the authority of the 


court of ſeſſion, or on the precept of an inferior 


judge, ih. 3- No precept can be executed a- 


gainſt the arreſtee without the judge's territory 


who grants it, though the common debtor live 
within it, 541. 3. No creditor can, by arreſt- 
ment, attach his debtor's effects, lodged in a 
foreign country, ib. In whoſe hands arreſt- 
ment may be uſed, ib. 4. Effects of arreſtment 
in the hands of the arreſler's debtor, 542. 5. 
Arreſtment in the hands of a corporation, ib. 
In the hands of a depoſitary, ib. What ſub- 
jets are arreſtable, ib. 6. Bills are not arreſt- 
able, nor ſums deſtined for a ſpecial purpoſe, 
as alimentary debts, 543. 7. 
annexed to offices are arreſtable, ib. Future 
debts are not arreſtable, ih. 8. What under- 
Rood to be ſuch, 16. In debts which carry a 


yearly profit it is only the intereſt that is arreſt- 


able, 544. 9. All debts in which the debtor is 
perſonally bound, are arreſtable, ib. 10. In 
what caſes a debt may be arreſted, of which the 
term of payment is not come, 545. 10. Arreſt- 
ment renders the ſubject litigious, ib. 11. Whe- 
ther it has effect after the death of the arreſter, 
arreitee, and common debtor, ib. 

Looſing of arreſtment, 546. 12. What arreſt- 
ments may and may not be looſed on caution, ib. 
Bonds of caution in looſings are received by the 
clerk of the bills, ib. 13. Effect of looſing, 
547. 13. Effet of breach of arreſtment, ib. 14, 
Forthcoming on arreſtment. See Forthcoming. 
Rules of preference between arreſtments and 
their competition with aflignations. See Com- 
petition. Arreſtment yuriſdiftienis ſundande 
cauſa, 30. 19. Arreſtment, ſummary, of debtors 
within borough, 31. 22. Breach of arreſtment, 
765. 36. Penalty of it the ſame as of deforce- 
ment, b. May be tried both by the ſeſſion and 
jufliciary, 7b. 


ARRHZE, or earneſt, 479. 5. See Sale. 
ARRIAGE and Carriage, 287. 42. | 


ART and part in the commiſſion of crimes, 754. 10. 
et ſeq. See Crimes. 


ARTICLES, Lords of the, 38. 5. Suppreſſed by 


1690, 10. 


Whether ſalaries 


AS 


ASCENDANTS, ſucceſſion of, 539. 7, 9, 10. Sce 


Succeſſion. 


ASSASSINATION, 769. 45. The bare attempt 
to aſſaſſinate is capital, 6. 


ASSEDATION. Sce Tack. 


ASSEMBLY, general, 75. 6. Its juriſdiction, 84. 
24. 


ASSIGNAT ION, 298. 2.; 532. 1. All rights 
may be aſſigned, unleſs where the nature of the 
ſubject oppoſes it, or immemorial cuſtom, 533. 2. 
Delivery of the right aſſigned, completes the 
transference, 5 34. 3. Intimation of aflignations ; 

a a formal intimation is not always required, but 
may be ſupplied by equipollents, i5. 4. What 
is held equivalent to intimation, 535. 5. Several 
aſſignations require no intimation, 536. 6.; as 
indorſation of bills, bank-notes, aſſignations of 
aſſignable reverſions, rights of lands not per- 
feed by ſeiſin, ib. No legal or judicial aſſig- 
nations require intimation, 537. 7. Effects of 
aſſignation, ib. 8, The aſſignee cannot be af- 

| fected by the oath of the cedent, 538. 9. Two 
exceptions to this rule, ib. 10. How far an aſ- 
ſignee is ſecure, /i dolus dederit cauſam contractui, 
ib. The aſſignee cannot be in a better condition 
than his cedent, 539. 10. Creditors receiving pay- 
ment, mult aſſign all the ſecurities to the perſon 
who pays, unleſs the afſignation be to the aſſigner's 
hurt, 10. 11- 


ASSIS A, Regis Davidit, 12. 36. 


ASS!ZE, or jury, in criminal trials, 791. 92. See 
Criminal Proſecution. 


ASSUMPTION of thirds, 367. 17. 
ASSYTHMENT for crimes, 797. 105. 
ASTRICTION to a mill. See Thirlage. 
ATHEISM, puniſhment of, 756. 16. 


ATTAINDER of treaſon, its conſequences, 759. 
24. et ſeg. See Treaſon, The conſequences of 
attainder can only be taken off by act of Parlia- 

ment, 798. 107. | 

Attainted perſons, whether they can legally 
lige themſelves, 447. 16. 


AUGMENTATION of ſtipends, 83. 22. 


AVAIL of marriage, ſingle, 234. 20. Double a- 
vail, 235. 21. See Superiority. 


AVERAGE. See Ship, 


AVULSIO, 168. 14. 
BACK. 
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BACK-TACK in wadſet lands, 322. 28. See Wad- 
ſet. | 


'BAIL in offences, not capital, 788. 85. The ex- 
tent to be fixed by the judge, ih. Statutory time 
within which a priſoner may inſiſt for trial, 76. 


BAILIES of a borough, their juriſdiction, 65. 21. 
66. 22. See Borough. 


BAILIE in giving ſeiſin, 208. 33. The ſheriff is 
bailie in all ſeifins proceeding on precepts iſſuing 
from the chancery, 210. 37. See Seiſin. 


BAIRNS of a marriage, provilion to, how inter- 
preted, 609. 48. See Heir of proviſion, and : Con- 
tract of marriage. 


BAIRNS part of gear. See Legitim. 


BANKRUPT, meaning of the term, 433. 59- 
Bankrupt, in the ſenſe of the act t 696, 699. 41, 
42. Alienation by bankrupts, reduction of. See 
Reduction. Truſt-diſpoſitions by bank rupts for 
behoof of their creditors, 701. 45. Fraudulent 
bankruptcy, a ſpecies of ſtellionate, 784. 79- 


BANNOCR. See Thirlage. 


BANS, proclamation of, neceſſary to a regular mar- 
riage, 93. 10. See Marriage. 


BARAT RV, 763. 30. 


BARGATNS concerning moveables and ſums of mo- 
ney, preſeription of, 568. 20. 


BARONS, greater, 37. 3. Leſſer, #6. Capable of 
electing, and being eleted, members of parlia- 
ment, 38. 4. Barons, their ancient civil jvriſdie- 
tion, 67. 25. Their criminal juriſdiction, 67. 26. 
A degree of this juriſdiction was communicable 
to their vaſſals, 68. 27. Alterations on the powers 
of barons by 20 Geo. II. 68. 28. Their former 
juriſdiction is reſerved to the proprietors of col- 
lieries and ſalt-works, 69. 29. 


BARONS of exchequer. See Exchequer. 


BARONY, its effects and privileges as to ſeiſin, 216. 
46. As to juriſdiction, ib. 47. General privileges 
of a barony, 276. 18. What rights are carried by 
a general conveyance of a barony, ib. Barony, a 
nomen univerſitatis, 581. 46. 


BASE rights, how far agreeable to the principles 
of the feudal law, 301. 8. They were anciently 
allowed in Scotland, ib. Afterwards prohibited, 
ib. But came again into uſe. Difference be- 
tween baſe and public rights, 302. 9. Whether 
daſe rights. require confirmation, 6. They were 
poſtponed by our former law, in competing with 
public rights, i3. 10. But were otherwiſe com- 
pletely valid, #5. 11. Both public and private 

Vor. II. 
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rights muſt, by act 1617, be regiſtered, 303. r2. 
All diſtinction taken away between them, ib. See 
Public Right. 


BASTARD, 116. 51. The king fucceeds as u/ti- 
mus heres to baltards, 678. 5. If the baſtard has 
lawful children, the king is excluded, ib. 6. A 
baſtard having nv lawful children, may, however, 
ſell or gift his eſtate, while in /izge pouſſie, 679. 
6. Whether baſtards, having no lawful iſſue, 
can make a teſtament, 16. Legitimation of 
baſtards, 16. 7. 116. 52. It has no effe& with 
regard to third parties, 150. Baſtards incapable 
of legal ſucceſſion, but not of ſueceſſion by deſti- 
nation, 680. 8. Whether the iſſue of a marriage 
between an adulterer and an adultereſs, are baſtards, 
679. 6. 


BATTERY, pemaente lite, 765. 37. Its puniſh- 


ment, loſs of the cauſe, 16. Sentence of it not 
ſubject to reduction, 16. 


BEASTS, wild, how the property of them is ac- 
quired, 165. 10. See Property. 


BEATING, or affronting judges, 764. 32. 


'BEES, property of, how acquired, 166. 10. 
BEGGARS, ſturdy, puniſhment of, 766, 39. 


BEHAVIOUR, as heir, 629. 82. et eg. See Pa 
ſve titles. 


BENEFICES, temporality and ſpiritnality of 
them, 360. 4. Beneſices, ſecular and regular, 
73. 3-3 ,74- 4 Benefices might be infeudated by 
churchmen, under certain limitations, 361. 7. 
By 1564 and 1584, all feus of church. lands muſt 
be confirmed by the ſovereign, 361. 7. Powers 
of churchmen with regard to feuing their beneſi- 
ces, how altered by the Reformation, 362. 8. 
Church. lands fell to the crown upon the Refor- 
mation, 368. 18. Some of them erected into tem- 
Pporal lordſhips, ib. Lords of erection, 1. Al 
church- lands, by 1587, annexed to the crown, 
368. 19. Excepting temporal lordſhips, mortiſi- 
cations, benefices of laic patronages, ib. And 
manſes and glebes, 369. 20. As alſo, grants of 
penſions out of 'benefices, ib. Feus and leaſes 
by churchmen, are ſecured by the a& of annexa- 
tion, ib. 21. Whether the lands only, which belong · 
ed to the church, or the lands and tithes, are an- 
nexed, 370. 22. New erections declared null by 
1592, ib. 23. | 


BENEFICTUMeedendarumattionum, 437. 66.; 507. 
68. A creditor recovering payment of a part, on 
a-collateral ſecurity, does not thereby diminiſh the 
extent of his principal ſecurity, 437. 67. 


BENEFICIUM competentia, allowed in gratuitous 
obligations, 518. 89. 


BENEFICIUM divifienic, among cautioners, does 
not take place by our law, 505. 63. 
97 BENEFICIUM 
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'BENEFICIUM. inventarii, 62 1. 68. See Heir BLACK acts, 13. 37. 


cum beneffcio. | 
BLACK-mail, 777. 64. See Crimes. 


BENEFICIUM ordinis of cautioners, 504. 61. 


See Cautioner. BLANCH holding, 223. 7. See Tenure, 


BLANK BONDS, 459. 6. All deeds in which the 
creditor's name is blank, are declared null by 
1696, c. 25. ih. z excepting the notes of trading 


BESTIALITY, a capital crime, 774. 57. 


BIGAMY, of two kinds, on the part of the man, 


and of the woman, 773. 54. Puniſhed with the 
pains of perjury, ib. 


BILLS of exchange, 466. 25. Whether they 
prove their own dates, 15. Form eſſent ial to bills, 
467. 26.; 468. 28. The creditor in a bill need 
not be defi-ned. 467. 26. Bills wanting dates, 
null, %. Indorſation of hills, 468. The indor- 
ſee's recourſe againſt the drawer and whole infor- 
ſers, ih. Indorſation without fecourſe, 13. Bills 
after indorſation are conſidered as caſh, 469. 31. 
Bills blank in the creditor's name, and ſuch as are 
unſigned by the drawer, 468. 28. 

Obligations on the drawer, and on the perſon 
drawn upon, 468. 29. Eſſects of payment by the 
accepter, 469. 30. Commiſhon-money, ih. In- 
dorſation in ſecurity, whether it gives the indorſee 
the ſame privileges as an indorſation for immediate 
value, 1h. 21. 

Bills muſt be negotiated by the poſſeſſor with- 
in a certain time, otherwiſe he loſes his recourſe, 
470. 32. Some bills require a more premiſe ne- 


gotiation than others, 25. Days of grace, 471. 


33. Notification to the drawer in caſe of diſ- 
honour, ih. An indorſee in ſecurity not bound 
to ſtrict negotiation, 25. The poſſeſſor of a bill, 
neglecting due negotiation, loſes his recourſe a- 
gainſt the drawer, unleſs the perſon drawn on was 
not debtor, 7b. 34. 

Statutory privileges of bills after proteſt and 
regiſtration, 472. 35. Summary diligence a- 
gainſt the drawer and indorfers, in caſe of non- 
acceptance, 15. 36, Exchange and re- exchange of 
bills cannot be ſummarily charged for, ib. The 
omiſſion of proteſt and regiſtration does not de- 
prive a bill of its ordinary privileges, 16. 37. 
"What length of ſilence in the creditor is ſufficient 
to extinguiſh theſe, 15. Certain bills have no 
privileges, 473. 38. Inland bills drawn payable 
at a diſtant term, ih, Bills bearing penalty or in- 
tereſt from their date, are null, /5. ; as are bills not 
for money, but for fungibles, 7h. No donation 
can be conſtituted in the form of a bill, 76. In- 
tereſt when due by flatute on bills, 511. 77. Bills 
are not arreſtable, 543. 7. When bills preſeribe, 


571. 29. 


BISHOPS. To whom that title was anciently 
given, 73. 2. By whom elected in the early 
ages, 75. 7. Scottiſh biſhops choſen by the 
king, 75. 8. Conſecration of biſhops, 76. 8. 
Biſhops ehapter or council, ib. Biſhops could do 
no deeds without conſent of the chapter, except 


* receiving vaſſals, 360. 5. Juriſdiction of biſhops, . 


85. 25. 


companies, and indorſation of bills, 76. 


BLASPH EML, nature and puniſhment of, 756. 
6. | | 


BLOODWITS, cognifable by the ſheriff, 56. 4. 


BONA ET MALA FIDDES. Poſſeſſion, bona et 
mala fide, 174. 25. Its eſſects as to frudtus per- 
cepti, ib. As to frutltus pendentes, and fruits na- 
tural and #:tificial, . 26. A title apparently 
good, is ſufhcient to found a b9n4 fi.ie poſſeſſion, 
175. 27. How mala fue is induced, 175. 28. 
Bena fides is preſumed in the poſitive preſcription, 
and is not requiſite in the negative, 564. 15. See 
Preſcription. Dona fide payment, 521. 3. 


BONDS. Sce Obligations, and Heritable and Move- 
able. 


- BONGRUM. See Ceſſio. 


BORDER WARRANTS, 30. 19. 31. 21. 


BOROUGH, definition of, 65. 20. Boroughs 
royal, ih, The powers of their magiſtrates 
equal to thoſe of a ſheriff within his territory, 
ib. Jn criminal matters they are competent to 
petty riots, ib. Edinburgh, Perth, Stirling, and 
ſome others, have a juriſdiction in bloodwits, 16. 
The magiſtrates of ſome boroughs are, by their 
charter, juſtices of the peace, 66. 21. Power of 
their magiſtrates in matters regarding the com- 
munity, 16. 22. Of making by-laws, eleQing 
officers, proportioning parliamentary taxations, 
and impoſing, by their own authority, taxations 
for the utility of the borough, 716. Convention of 
boroughs, its powers, 16. 23. The care of the re- 
venue of boroughs belongs to the crown, ib. No 
burgeſs, or number of burgeſſes, can purſue the 
magiſtrates for mal - adminiſtration of the revenue, 
ib. Privilege competent to the inhabitants of royal 
boroughs, as to the arreſtment of the perſons of 
debtors, 31. 22. Election of the common council 
of boroughs, 65. 20. Leaſes of the revenue of 
royal boroughs, cannot be granted for more than 
three years, 197. 15. | 

Borough of bareny and regality, 69. 30. 
Right of electing their magiſtrates, 16. Nature 

of their juriſdiftion, 65. 21. They have the 
cogniſance of civil debts and queſtions of poſ- 
ſeſſion between the inhabitants, 16. Their juriſ- 
diction cumulative with that of the ſuperior, 
69. 30. How far it is affected by the juriſdiction- 
act, 1b. Erection of boroughs of regality or ba- 
rony 
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tony into royal boroughs, with or without the 
conſent of the lord of regality or barony, what is 
. the effect of it, 223. 8.; 245. 43+ 


' BOROUGH-LAWS, 12. 36. Thoſe ancient ſta- 
tutes ſo called, have now no proper authority, 
73. 36. Their uſe in explaining ancient cuſtoms, 


Oc. ib. 


 BOTTOMRY, bills or bonds, 484. 17. A lender 
on bottomry may take higher intereſt than the le- 
gal, 783. 76. See Ship, 


BREACH of arreſtment, 547 14. 765. 36. Pe- 
nalty of it. the ſame as of deforcement, ib. May 
be tried both by the ſeſſion and juſticiary, 2b. 


"BREAKING incloſures, 767. 39. 
BREVE teflatum, 198. 17. 


"BREWERIES. Clauſe cam braſinit et brrwerlis, 
271. 8, 


BRIFVES, directed to inferior judges, 45. 19. All 
cauſes proceeding on them are competent only by 
way of review to the court of ſeſſion, i. Brief of 
diſtreſs, 324. 33. Brief of inqueſt, 617. 59. See 
Service. Brief of mortanceſtry, 618. 62. Brief 
of tutory, 124. 6. See Minor. Brief of idiotry, 
149. 40, 50. See Idiot. Brief of terce, 350. 50. 
Brief of perambulation, 703. 48. 


"BRITISH ſtatutes, their force in Scotland, 13. 37. 
' Require no promulgation, 75. 


BURDENS on real or feudal rights muſt be expreſ- 
ſed in the grant, 218. 49. See Feu. Ground- 
annual, top-annual, and feu-annual, 220. 52. 


BURGAGE-holding. See Tenure. Burgage-ſei- 
' fins. See Seiſin. Burgage tenements do not fall 
under the terce, 3 50. 49. 


 BURTAL-places, 165. 8. 

C 
CALLING of ſummonſes, 686. 8. Sce Summons, 
CALUMNV, oath of, 720. 16. See Oath. 
CANON law. See Law. 
| CANONS or prebendaries, 73. 3. 


CAPTION, letters of, 738. 12. What denunciati- 
on is ſufficient to authoriſe them, ib. How, and by 
whom they are executed, 16. 13. What ma- 
giſtrates may be charged to concur in the execu- 
tion of captions, 739. 13. Letters of caption 
contain a warrant for breaking open doors, 3b. 
Debtors impriſoned muſt be ftritly confined, 
1b. 14. Magiſtrates are liable for the debt if they 
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eſcape, ib. In what manner debtors are to be li- 
berated, 740. 15. See Diligence. 


CARRIERS, whether included under the edict 
raute, caupones, &c. 453. 29. 


CASUALTIES of ſuperiority. See Superiority. 


CASU S amiſſonit, muſt be libelled and proved in a 
proving of the tenor, 705. 54. See Proving of 
the tenor. 


CASUS omiſſus pro omiſſo habendus, 20. 57. 
CATHEDRAL, or biſhops church, 73. 3. 


CATHOLIC creditor, how he muſt apply his right 
in a competition, 437. 66. 


CAUTION juratory, 742. 19. Fudicio {ſti et judi- 
catum ſolvi, 30. 19.; 509. 73. Cautio uſuſruttu- 
aria, 354. 59. See Liferent. 


CAUTIONARY obligations, limitation of them 
to ſeven years, 568. 22. et eg. The benefit of 
this limitation cannot be renounced by the party 
entitled to it, 265. By our ancient law, partial 
payment by the principal interrupted preſeription 
in favour of the cautioner, but not ſo at preſent, 
581. 46. 


CAUTIONER. Simple cautioner, nature of his 
obligation, 504. 61. He has the beneficium ordi- 
nit, or benefit of diſcuſſion, ih. What meant by 
diſcuſſion, 1b. Cautioner for the performance of 
a fat, 505. 62. Beneflt of diviſion among cau- 
tioners, 10. 63. It does not take place by our 
law, is. A cautioner cannot be bound for more 
than the principal, but may be more ſtrictly 
bound, #5. 64. All legal defences . pleadable by 
the debtor, are pleadable by the cautioner, 506. 
64. Cautioners have an adi, mandati againſt the 
debtor for relief, ib. 65. This action is competent 
in ſome caſes previous to diſtreſs, ib. The cau- 
tioner is not bound after his relief is cut off, 507. 
66. In what cafes the cautioner loſes his relief, 

1b. 67. Mutual relief among co-cautioners, ib. 68. 
Relief. of a cautioner in a bond of corroboration 
againſt the cautioner in the principal bond, 508. 


69. Cautioners ſuing for relief mult communicate 


eaſes, ib. 70. Judicial .cautionry in a ſuſpenſion, 
50g. 71. Relief of cautioners in a ſuſpenſion, 10. 
72. Cautioners judicio /ijti et judicatum ſolvi, 50g. 
73. Sums paid by cautioners ,on diſtreſs, bear in- 

tereſt, 512. 78. | 


CERTIFICATION, in a ſpecial charge againſt an 
heir, 409. 12. In a general charge, ib. Certi- 
fication in ſummonſes, 685. 7. Certification in 
reductions. See Reduction, and Reduction- im- 
probation. 


CESS, when ſix months due, bears intereſt by ſta- 
.tute, 512.77. 


-CESSIO 
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(ESSO bonorum, 745. 26. Requiſites to entitle to 
the benefit of ceſſa, 746. 26 Cogniſable only by 
the ſeſſion, ib. Decree in the ce/io has no ef- 
fect as to future debts, ib. It does not protect the 
debtor who has made new acquiſitions, 16. 27. 
Who are debarred from this benefit, il. Dyvours 
habit, 16. 


CHALLENGE. See Duelling. 
CHAMBERLAIN of Scotland, 54. 38. His 


powers explained in the Iter camerarii, and acts of 
parliament, 55. 38. His juriſdiction in matters 
of borough- police, now exerciſed by the dean of 
guild, ib. 

CHAPELS and Altarages, 74. 3. 

CHAPTER. Conſent of the chapter neceſſary to 
all deeds of the biſhop, 360. 5. They ſupplied 
the place of the biſhop on a vacancy, '361. 6.; 
but only in acts of ordinary adminiſtration, ib. 


CHARGE to enter heir, 408. 11. It is either ge- 


neral or ſpecial, 409. 12. A ſpecial charge ſup- 


Plies the want of a ſervice, ib. A general charge 
fixes the repreſentation, ib. Different ſtyles of 
the two charges, ib. and 13. General- ſpecial 
charge, ib. The heir may be charged intra an- 
num deliberandi, 410. 15. See Appriſing. 


CHARGE on letters of horning. See Horning. 


CHARGE againſt ſuperiors by heirs, 628. 79. By 
appriſers, 415. 25. By adjudgers, 419. 31. 


CHARTER eſſential to the conſtitution of a feudal 
right, 198. 17.; 199. 19. Charters a me and de 
Me, ib. 20. Charters, original, and by progreſs, 
ib. Charter begins with the granter's name, 
200. 21. What if a charter is granted by one 
not proprietor, but to which the proprietor con- 
ſents, 1b. Narrative or recital of a charter, 201. 
22. Cauſe of granting lucrative, or onerous, 6. 
Diſpoſitive clauſe, ib. 23. Charter of novodamus, 
ib. Purquidem of charters, ib. Ten-ndas of char- 
ters, ib. 24. Reddende of charters, ib. Clauſe of 

 warrandice, 203. 25. Charter of confirmation, 
See Baſe right and Public right. 


CHARTER-PARTY. See Inſurance. 


CHAUD mella, 767. 40. 
CHIEF BARON, 50. 30. 


CHILD-MURDER, preſumptive on act 1690, 770. 
48. 


CHILDREN, lawful. Preſumption of the legiti- 
macy of offspring, 15. 49. Pater oft quem nup- 
tie demorftirant, ib. This may be over-ruled by 
a contrary proof, ib. Whether the concurring 
teſtimony of huſband and wife, denying the 
child's legitimacy, is ſufficient to diſprove it, ib. 
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Abſence in the huſband, or impotency, defeat the 
preſumption, ib. 50. 

Children, natural, or baſtards, 116. 51. See 
Baſtard. Legitimation of baſtards by ſubſequent 
marriage, jb. 52. By letters of legitimation. See 
Baſtard. 


CHIROGR APHUM apud debitorem repertum pre- 
fſumitur folutum, 5 22. 5. 


CHURCH, its ancient diviſion into general di- 
ſtricts, 73. 2. Theſe governed by patriarchs at 
firſt of equal authority, 16. Afterwards the pa- 
triarch of Rome was acknowledged the chief, 16. 
Cathedral or biſhop's church, 7%. 3. Church of 
Scotland, changes in its conſtitution, 74. 5. The 
papal juriſdiction aboliſhed in 1560, ih. The 
firſt plan of church-gorernment after the Re- 
formation, was by parochial preſbyters and ſu- 
perintendents, ih. In 1572, archbiſhops and bi- 
ſhops reſtored, . By act 1597, church-govern- 
ment was eftabliſhed by kirk- ſeſſions, preſbyte- 
ries, proviacial ſyuods, and general aſſemblies, 
75. 5. Biſhops reſtored by act 1606, is, Pref- 
bytery again, anne 1638, if, Epiſcopacy a ſe- 
cond time, by act 1662, ib. Laſtly, preſbytery 
by 1689, ib. The king ſupreme over the church, 
ib. 6. General aljembly meets by the royal war- 
rant, ih. Biſhops, by whom elected in the early 
ages, ib, 7. Scottiſh biſhops choſen by the ſove- 
reign, 1b. 8. See Biſhops. 

Patrimony of the church, 360. 4. Temporali- 
ty and ſpirituality of benefices, j5. See Bene- 
ſices. Church-plate and utenſils muft be pro- 
vided by the pariſhioners, 392. 63. Churches 
and cburch-utenfils how far extra commercium, 
164. 8. Upholding of churches and church- 
yards, is a burden on all the landholders, 392. 
63. Whether a right in the area of a church 
paſſes as part and pertinent of the lands, 273. 
It. Annexation of lands, quoad ſacra, 393. 64. 
Alienations af church-lands could not be made 
by biſhops, without conſent of their chapters, 
360. 5, 6. Churchmen anciently might infeu- 
date their benefices under certain limitations, 
361. 7. Church-lands fell to the crown upon 
the Reformation, 368. 18. See Beneſices. An- 
nexation of church-lands to the crown, 16. 19. 
Exceptions to the ſtatutory annexation, ib. and 
369. 20, 2i. Church's right to tithes. See 
Teinds. Patronage of churches. See Patro- 
nage. 

CHURCH-COURTS, their proper juriſdiction, 84. 
24. Origin and growth of their civil juriſdiction, 
85. 25. 8 

CIRCUIT-COURTS of juſticiary, 48. 26. Re- 

ions reſpecting the holding of theſe courts, 
49. 26. Altered by 23 Geo. III. c. 45. See Ap- 
pendix, No. g. Their civil juriidiction by appeal 
from inferior judges, 50. 28. Preſentments and 
informations in order to trial before them, 788. 
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CIRCUMDUCTION of the term for not proving, 
729. 32. See Probation. 


CIRCUMSTANTIATE proof, 729. 34. See Pro- 
bation. In trials for crimes, 794. 98. See Cri. 
minal procedure. 


CIRCUMVENTION and Fraud, reduction on the 
head of, 694. 27. See Reduction. 


CITATION, interruption of the negative preſcrip- 


tion by, 577. 38. Of the politive preſcription, 
ib. 39. See Preſcription, 


CITATION edictal, 29. 18. ; 686. 8. 
CIVIL law. Sce Law. 


CIVILIS ratio civilia jura corrumpere poteſl, na- 
turalia vero non utique, 774. 56. 


CLARE conflat, precept of, 623. 71. The heir by 
entering on ſuch precept becomes paſſive liable to all 
the debts of his anceſtor, and acquires an active title 
in queſtions with the ſuperior, ib. It is a title of 


CLAUSE pro omni alio onere, import of, 221. Ff. 
Clauſe of irritancy, its nature and effect, 237. 25- 
Clanſe of marriage in feu-charters, 238. 28. Of 
not alienating, ib. That the ſuperior ſhall have 
the firſt offer in caſe of a ſale, ib. Clauſe cun 
molendinis, 269. 5. Cum molendinis et multuris, 
336. 22.3 345. 38. Clauſe cum aucupationibus, 
venationibur, piſcationibus, 269. 6. Clauſe cum 
cuniculls et cuniculariis, 270. 7. Clauſe cum co- 
lumbis et columbariir, ib. Clauſe cum fabrilibur, 
braſinis et brueriir, 274. 8. Clauſe cum libero 
exitu ct introitu, ib. 9. Clauſe cum herezeldis, 
272. 10. Clauſe cum communi paſtura, 332. 14. 
Clauſe of retention, whether good againſt ſingu- 
lar . ſucceſſors, 280. 29. Clauſe of return, 607. 
45. Clauſes doubtful in contracts, how to be in- 
terpreted, 516. 87. Clauſes general in deeds, con- 
taining particular ones, 523. 9. Irritant and re- 
ſolutive clauſes in entails. See Entail. 


CLERGY, ſecular, 73. 3. Regular, 74. 4. Pro- 
viſions made for the ſupport of the clergy on the 


Reformation, 367. 17. See Church. 


CLERKS to the ſignet, 35. 39. They are members 
of the college of juſtice, 43. 17. 


COAL-MINE, whether eſteemed a ſeparate tene- 
ment from the land, 269. 5. Powers of the pro- 
prietor of. See Colliers and Salters. 


COGNATES and agnates, 123. 4. No legal ſuc- 
ceſſion by cognates, 1b. They cannot be tutors 
of law, ib. 

COGNITION, aRtion of, now diſuſed, 703, 48. 


Ku” —_ debaſemeat of, ia Scotland, 196. 14. 
oL, II. 


CO 
COINING falſe money, 759. 22. 


COLLATERALS, fucceſſion C3 584. 8. See 


Succeſſion, 


COLLATION to a church, 81. 18. f ſeq. Pre- 
ſent form of ſettling miniſters. See Patronage. 


COLLATION between heir and executor, 644. 3. 
Among the younger children, 656. 24. In what 
caſes it is excluded, jb. 25. It does not affect 
the rights of third parties, 657. 25. 


COLLEGE of JUSTICE, 41. 12. Members of, 
their privileges, 33. 24-3 43. 17. See Seſſion. 


COLLEGIATE CHURCHES, 73. 3. 


COLLIERS and SALTERS, 156. 61. Colliers 
and ſalters formerly paſſed with the property of the 
lands to a purchaſer, i5, Penalty of receiving colliers 
belonging to another maſter, ib. Colliers and Salters 
are now free, and cannot be bound otherwiſe than as 
common ſervants, ib. The proprietors of collieries 


and falt-works have the full juriſtliction of ancient 


barons, 69. 29. 
COLUMBARIA. See Dovecot. 


COMBAT, fingle, ancient mode of proof by, 713. 


2. See Duelling. 
COMES and VICECOMES, 55. 1. 


COMMENDATORS, ſtewards for lexying the fruits 
of vacant benefices, 74. 4. 368. 18. Reſtrictions 
on the granting of commendamt, ib. 


COMMISSARY-COURT, its origin, 85. 25. Upon 
the Reformation, new commiſſaries nominated, 86. 
26. et ſeq. 

Juriſdiction of the commiſſary- court, 86. 26. 
commiſſaries now named by the king, 87. 27. 
Their decrees reviewable by the ſeſſion, 87. 28. 
Their juriſdiction privative in conſiſtorial matters, 
87. 29. Their cumulative juriſdiction, 88, 30. 
Juriſdiction of inferior commiſſaries, 89. 31. 


COMMISSION of teinds, powers of the court of 
ſeſſion as a commiſſion for the valuation and ſale of 
teinds, 82. 21.3; 376. 34. The office of the com- 


miſſaries rather minifterial than judicial, 83. 22. 
They regulate only inch ſtipends as ariſe from 
teinds, ih. 23. 


COMMISSIONER of exciſe, cannot act as a za 
of peace in a matter of exciſe, 65. 19. 


COMMISSIONERS of ſupply. See Supply. 


COMMIXTION, a mode of acquiring property, 
169. 17. See Property. 


COMMODATE, 449. 20. The ſubject in com- 


modate is lent for a certain time, and purpoſe, 
450. 22. When the lender is bound to pay to 
94 the 
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the borrower what he has diſburſed on the ſub- 
ject, ib. 23. Adio commodati directa, & contrariay 


ib. 24. 


_ COMMON debtor, 540. 2. See Arreſtment. 


COMMON law, what underſtood by it, 9. 28. 


COMMON paſturage, 332. 14. In this ſervitude, 
an action of ſowming and rowming is neceſſary, 
to aſcertain the ſeveral proportions, 333. 15. 
How this ſervitude may be conſtituted, ib. 16. 


COMMON PROPERTY, conterminons heritors 
bear half the expence of a mutual fence, 268. 4. 


COMMONTY, nature of the poſſeſſion of a com- 
monty, 267. 3. Right of dividing it, 501. 56. 
Who entitled to demand diviſion, 502. 57. 
What ſubjects may be divided, 1b. What denot- 

cd by commonty, . Whether ſubjects, of which 
one has the ſole property, and others a right of 
ſervitude, may be divided, ib. Rules of diviſion, 


ib. 58. 
COMMUNION of goods. Sce Marriage. 


COMMUNION-Elements, ſum for providing, 385. 
50. See Teinds. 


COMMUNITIES or corporations, their * 
and privileges, 158. 64. How conſtituted, 
How diſſolved, 7h. No rights belonging to a 
community are ſubje& to liferent - eſchcat, 260. 


72. 
COMPANIES, public trading ones, 489. 28. They 


are ſometimes conſtituted by ſtatute, and ſome- 


times by grant from the crown, . ib. The ſtock of 
members transferable, ib. Power of a majority to 
enact corporation laws, 76. . 


: 
COMPARATIO literarum, what weight is given 
to it in the proof of forgery, 780. 71. See For- 


gery. 


COMPENSATION, 525. 11. Whether it ope- 
rates % jure, ib. 12. It is requiſite that each 
of the parties be debtor and creditor in his own 
right, 526. 13. And that, at the ſame time, 26. 
I4 The mutual debts muſt -be of the ſame qua- 
lity, ib. 15. The mutual debts muſt be clearly 
aſcertained, 527. 16. 
though liquid, cannot be compenſated, 528. 17. 
Where debts are acquired from a bad intention, 
or where the compenſation would void the dili- 
gence of third parties, #5. 18. Compenſation is 
only pleadable before ſentence, ib. 19. Recom- 


penſation, 529. 19. 
COMPETENT and Omitted, 734. 3. 


COMPETITION. All perſonal obligations, on 
which no diligence has followed, come in pari 
: Paſſu, 540. 1. How a creditor who has a catho- 


In what caſes debts, 
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Tic right muſt apply that in a competition, 437. 
66. A creditor recovering payment of a part, 
upon a collateral ſccurity, does not thereby di- 
miniſh the extent of his principal ſecurity, ib. 
67. 

Competition of arreſters between themſelves, 
549. 18, Of arreſtments with aſſignations, 1b. 
19. Of appriſings between themſelves, 414. 23. 
Between appriſings and other real rights or dili- 
gences, ib. Between an appriſing and a right of 
annualrent, 419. 31, 32. Competition among 
perſonal creditors, 540. 1. Among aſſignees, 
334. 3. Between an arreſter and a poinder, 551. 
21. Between the creditors of the defun& and 

"thoſe of the heir, 642. 101. Between the credi- 
tors of a defunct, and thoſe of the heir, Who 
claim under deeds granted within a year of the 
anceſtor's death, ib. 102. Between legatees and 

the creditors of the defunct, 667. 43. et %. Be- 
tween creditors of a defun& and thoſe of the next 
of kin, 670. 46. Between inhibitions and other 
real diligences, 400. 13. ; 401. 15, 16. 


COMPRISING. See Appriſng. 
COMPTROLLER of exchequer, 50. 30. 


CONCEALING crimes, how far puniſhable, 755. 
13. 


CONCLUDED cauſes, 729. 32. 


CONCOURSE of actions, 708. 64. 


CONDICTIO cauſa data, cauſa non ſecuta, 444. 
10. Condictio indebiti, 500. 54. Condictis ob 


fturpem cauſam, 444. 10. 


CONDITIONS, various, annexed to , 
See Obligations. 


CONDITION, / fine liberis deceſſerit, 607, 46. 


CONFESSION of a pannel in a criminal trial, 793. 
96. See Criminal proſecution, 


CONFIRMATION by a ſuperior, See Public 
right, 


CONFIRMATION of executors, 658. 27. Origin 
of confirmation, 75. 28, Quot of teſtaments, 16. 
In what commiſſariot the teſtament muſt be con- 
firmed, 659. 29. Teltaments of Scotſmen dying 
abroad muſt be confirmed at Edinburgh, #b.; as 
muſt thoſe of perſons who have no fixed reſi- 
dence, ib. Confirmation, when eſſentially neceſ- 
ſary, and when not ſo, ib. 30. Not neceſlary to 
veſt the legitim and jus relictæ, ib. ; but is neceſ- 
ſary to veſt the dead's part in the next of kin, 
ib, Not neceſlary in ſuch moveables as have 
been poſſeſſed via ſacti, ib. The confirmation of 
one ſubje& carries the whole executry, 660. 30. 
Form of confirmation, ib. 31. Confirmation of 
a teſtament where executors are named, and of 
a teſtament-dative, ib. 32, Confirmation muſt 

be 
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be upon inventory, 661. 33. Nature of the inven- 
'tory, ib. Ancient form of letters charging to con- 
firm, ib. Confirmation on general letters, prohibi- 
ted, ib. | 

Confirmation of executors-creditors, 662. 34. 
How a creditor ought to proceed who has not 
conſtituted his debt during the debtor's life, 16. 
35. Confirmation of executor ad omiſſa vel male 
appretiata, 663. 36. In this confirmation, the 
principal executor muſt be made a party, ib. 37. 

Nature of the office of executor, 664. 38. Exe- 
cutors ad non executa, ib. Licence to purſue be- 
fore confirmation, 665. 39. Executors hold the 
office pro indiviſo, ib. 40. Confirmation of an exe- 
cutor does not infer a proper repreſentation of the 
deceaſed, 666. 41. See Executor. 


CONFUSION and Commixtion, modes of acquiring 
property, 169. 17. 


CONFUSION, obligations extinguiſhed by, 530. 
23. In extinction by confuſion, we muſt diſtia- 


guiſh between principal and acceſſory obligations, 


531. 24. In this point the Roman law differs 
from ours, ib. 25. Rights purchaſed by an ap- 
parent heir againſt the eſtate of his anceſtor, are 
not extinguiſhed con/u/fone, 531. 26, Confuſion 
ſometimes produces only a temporary ſuſpenſion 
of the right, 532. 27. 


CONJUNCT rights, 600. 34. Not only feudal 
ſubjects, but bonds, may be granted in conjunct 
fee, ib. Conjunct rights granted to ſtrangers, ib. 
35. To father and ſon, i5. To huſband and 
wife, 601. 36. Rights to corporate bodies are 
not conjunct fees, 602. 37. 


CONJUNCT and Confident perſons, in the ſenſe of 
the act 1621, c. 18. 695. 31. 


CONQUEST, proviſion of, in a marriage · contract, 
605. 43. What underſtood by conqueſt, is. All 
cenqueſt muſt be free after the deduction of debts, 
ib. An obligation of conquelt does not bind the 
father ſo ſtrongly as a ſpecial proviſion, ih. No 
action lies at the ſuit of the child againſt the father, 
to liquidate the conqueſt, 606. 43. Heir of con- 
queſt, 588. 14. See Succeſſion, | 


CONSANGUINITY and Affinity, degrees of, for- 
bidden in marriage, 92. 9. Intermarriage be- 
tween aſcendants and deſcendants in the direct 
line forbidden in infinitum, ib. Forbidden in the 
collateral line, where one party is loco parentis to 
the other, 93. 9. Marriage lawful in the ſecond 
degree, according to the canon law, or fourth, 
according to the Roman, ib. All degrees prohi- 
bited in conſanguinity are virtually prohibited in 
affinity, i5. Conſanguinity affords a declinature 


againſt a judge, 35. 31. Aﬀeords an objection to 


witneſſes, 725. 24. In what caſes this objection 
is repelled, ib. See Witneſs. 


CONSENT, neceſſary in obligations, 447. 16. 
They may be extinguiſhed by conſent, 523. 8, 
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Conſent conſtitutes marriage, 89. 2. ; but canndt 
diſſolve a marriage, 10g. 37. Effect of a perſon's 
ſigning as conſenter to a diſpoſition or charter, 


200. 21.; 203. 25. 


CONSERVATOR of the Scottiſh privileges at 
Campvere, his juriſdiction, 70. 34. 


CONSIGNATION of money, 453. 31. On whom 
lies the riſk, 16. Intereſt of conſigned money is 
wholly the couſignatary's, 4b. Conſignation on 
an order of redemption, 312. 6. ; 317. 19. Con- 
ſignation of a debt by the debtor, tops the cur- 
rency of intereſt, 522. 5. It is equal to payment 
in the judgment of law, 15. Conſignation of 
L. 40 Scots muſt be made by a defender who 
moves an improbation per modum exceptianit, 779. 
68. Conſigned money in the redemption of wad- 
ſets, at what period it becomes moveable, 319. 23. 


CONSISTORIAL court. See Commiſſaries. 


CONSOLIDATION of property and fuperiority, 


306. 19. ef g.; 629. 81. 


CONSTABLE of Scotland, his juriſdiction, 54. 
37. Inferior conſtables, 16. All heritable con- 
ftabularies diſſolved, except the office of high con- 
ſtable, ib. 


CONSTABLES, peace-officers, their duty and of- 
fice, 63. 16. 


CONSUETUDINES ſeudaram, 150. 5. 
CONSUETUDINARY law. See Law. 


CONTRACT, obligations by, 447. 16, Who are 
incapable of contracting, ib. Error in the eſſen- 
tials, vitiates a contract, 1b. Fraud vitiates a con- 
tract, ib. Conſent is excluded by violence or by 
menaces, ib. | 

Diviſion of contracts by the Roman law, 448. 
17. Real contracts, ih. See Mutuum, Co 
date, Depoſitation, Pledge. | 

What degree of negligence is ſufficient to ſub- 
Je the party in damages, 449. 21. 

Innominate contracts, 456. 35. Conſenſual con- 
tracts, 477. 1. See Sale, Location, Society, Man- 
date, Obligations. 


CONTRACT of Marriage. Antenuptial contracts 
may be reſiled from, rebur integrit, 90. 3, 4. 
Import of ſome doubtful expreſſions uſed in con- 
tracts of marriage, 490. 31. A proviſion by a 
huſband to the widow, of the liferent of all goods 
and gear, excludes her legal right to the third 
or half of moveables, ib. A proviſion of all goods 
and gear is to be underſtood dedudtis debitis, ib. 
A contract defective in the legal ſolemnities is 
homologated by marriage, 498. 48. Effects of 
ſpecial proviſions in contracts of marriage, 602. 
38. Heirs of proviſion, and heirs of a marriage, 
cannot have their right defeated by gratuitous 
deeds, ib. ; yet the heir's right under a marriage. 
contract is not a right of proper credit, but of 

ſucceſſion, 


CO 


ſucceſſion, 603. 39. Conſequences of this, 1b. 


A marriage-contrat may, however, give the heir 


a right of fee in lands, or a proper right of credit 
in a ſpecial ſum, 604. 40. The heir in a marriage- 
contract, to whom others are ſubſtituted, is, not- 
withſtanding, unlimited fiar, ib. 41. The father's 
powers of making proviſions by a ſecond marriage- 
contract, 605. 42. Proviſion of conqueſt in a mar- 
riage· contract, ib. 43. Proviſions in marriage-con- 
tracts, how far onerous in queſtions with ereditors, 


604. 40. 


CONTRAVENTION by an heir of entail. Sce 


Entail. Contravention of lawborrows, 689. 16. 


CONTRIBUTION. See Rhodia lex. 


CONTUMACY, in not appearing when criminally 
indicted, ſubjects to fugitation, 786. 83. Con- 
tumacy in not appearing after citation in a civil 
ſuit, 685. 7. | 


CONVENTION of royal boroughs, 66. 23. Of 
eſtates, 38. 6. | 


COPARTNERY, 485. 18. See Society. 
COPPER mines, 275. 16. 
CORPORATION. See Community. 


CoR REI debendi, 5 10. 74. They are bound ſinguli 
in ſolidum, ib. He that pays is entitled to relief, 
ib. 


CORROBORATION, bonds of, 504. 60. Relief of 
a cautioner in a bond of corroboration againſt 
the cautioner in the principal bond, 508. 69. 
Whether bonds of corroboration fall under the 
ſtatutory limitation of cautionary engagements, 


569. 23. 
CORRUPTION of judges, 763. 30. 


COUNCIL, general, its juriſdiction, 40. 9. Privy 
Council, its juriſdiction, 0. Council and Seſſion. 
See Seſſion. 


EOURTESY, foundation - of it in the law of Scot- 
land, 351. 52. The right veſts ½½% jure, with- 
out ſervice on the death of the wife, ib. It is 
beſtowed on the huſband as father of an heir, 
ib. 53. To what ſubjects it extends, 352. 54. 
Whether to ſubje&ts conqueſt by the wife, 35. 
Whether it extends to the rights of ſuperiority, 
ib. With what burdens it is affected, ib. 55. 
In the courteſy the wife's ſeiſin is the meaſure 
of the huſband's right, ib. Differences between 
the nature of the courteſy and the terce, ib. 


COURTS, ſupreme, 23. 5. Inferior, 24. 6. See 
under their proper names, as Seſſion, Juſticiary, 


Exchequer, &c. Ancient times of the fitting of 


the courts of Juſtice, 71. 35». Their times of 
fitting at preſent, ib. 36. 
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COURTS martial, their juriſdiction, 53. 36. 


CRIMES, 751. 1. Crimes as differenced from 


- 


delicts, ib. 2. Public crimes, by the Roman 
law, ſuch as might be proſecuted by any citizen, 
ib. This not allowed by the law of Scotland, ib. 
The King's advocate is veſted with the power 
of proſecuting all criminals, ib. Private parties 
may ſue, with his concurrence, for reparation of 
injuries, ib. All crimes are not puniſhable by 
law, 752. 3- Whether all tranſgreſſions of law 
are puniſhable, 16. 4. There can be no crime 
without dole or malice, ib. 5. The moſt cul- 
pable negligence is not equipollent to dole, #b. ; 
yet it may ſometimes ſubject to an arbitrary pu- 
niſhment, ib. Whether drunkenneſs excuſes from 
criminality, 753. 5- Infants are incapable of 
crime, and pupils, aii malitia ſuppleat ætatem, 
ib. 6. As are idiots and furious perſons, 7b. 7. 
All dole is preſumptive, 754. 8. Whether an 
attempt to commit a crime is puniſhable, 15. g. 
Acceſſory to a crime, or art and part, #5. 10. 
Acceſſory by giving a niandate, 70. 11. By ad- 
viſing to commit a crime, 755. 12. Diſtinction 
in this caſe between atrocious crimes and flight 
delinquencies, ib. Acceſſory by aſſiſting in the 
commifſion of a crime, 1b. 13. Abetting of 
crimes by concealing the criminal or favouring 
his eſcape, ib. Whether the commands of a 
prince, a father, a maſter, afford excuſe, ib. 14. 
The atrocity of -crimes is meaſured by their con- 
ſequences to ſociety, 756. 15. In capital crimes, 
the ſingle eſcheat of the criminal falls upon con- 
viction, 15. 

Crimes againſt God, 756. 16. et ſeg. 

Crimes againſt the ſtate, 757. 19. 

Crimes againſt particular perſons, 767. 40. 


Crimes, how extinguiſhed, 796. 103. By the 


death of the criminal, ib. By the ſentence of 
the law, 797. 104. By pardon or remiſſion, 1b. 
105. This, however, does not exempt from the 
claim of aſſythment, ib. Acts of indemnity, 798. 
106, Smaller injuries are extinguiſhed by for- 
giveneſs of the party injured, 799. 108. Crimes 
are likewiſe extinguiſhed by preſcription of twen- 
ty years, ib. 109. Particular ſtatutory crimes pre- 
ſcribe in a ſhorter period, 10. 


CRIMEN delo contrabitur, 752. 5. 


CRIMEN ai. See Falſehood. 


CRIME repetundarum, 763. 30. 


CRIMINA norte extinguuntur, 796. 103. 


CRIMINAL letters in order to trial for crimes, 78. 


87. See Criminal proſecution. 


CRIMINAL Proſecution. What perſons may, or 


may not be criminally proſecuted in this coun- 
try, 786. 82. In what caſes foreigners, occa- 
fionally reſiding here, may be proſecuted, ib. 
No criminal trial can proceed againſt thoſe who 
are incapable of making their defence, ib. Mi- 
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nors, if capable of dole, may be tried, 11. Ab- 


| ſent perſons cannot be proſecuted, ib. 83, But 
may be fugitated for contumacy, ib. 

Form of procedure in the trial of crimes, 787. 
84. In treaſon, 15. Bail, in offences not capi- 
tal, 788. 85, Statutory time, within which a 
Priſoner may inſiſt for trial, 6. There is no 
limitation of the time of trials for forgery, #6. 
Precognition of facts, ib. 86. Thoſe who are 
examined in the precognition may infiſt to have 
their declarations cancelled before giving evi- 
dence on trial, 11. Trials proceed either on indict- 
ment, or on criminal letters, 789. 87. The de- 
fender is entitled to a full copy of the indict- 
ment, or letters, is. All perſons to be cited 
muſt be mentioned in the body of the criminal 
letters, ib. 88. Nature of the bel, its terms 
and concluſions, 789. 89. In the criminal court, 
the diets are peremptory, 790. 90. Letters of 
exculpation for citing witneſſes for the pannel, 
ib. Relevancy of the facts, and ſufficiency to 
infer the concluſion, 791. 91. All criminal 
trials muſt be with open doors, except adultery, 
rape, and the like, ib. Jury or aſſize, ib. 92. 

All the /eviora delicta may be tried without a 
jury, ib. 93. Crimes cannot be proved by the 
defender's oath, 792. 94. They are proveable 
by writing, by confeſſion, or by witneſſes, ib. 95. 
Proof of crimes by writing ſeldom uſed but in 
uſury, perjury, and forgery, ib. Nemo tenetur 
edere inſtrumenta contra ſe, ib. Confeſſion of the 
pannel, 793. 96. Extrajudicial confeſſion is not 
held as evidence, unleſs adhered to before the 
inqueſt, 16. Torture, contrery to the law of this 
country, ib. Proof by witneſſes in crimes, ib. 
Socii criminis, in what caſes rejected, and in what 
admitted as evidence, b. In what caſes the 
perſon againſt whom the wrong is committed 
may be received as evidence, 794. 97. Sin- 
gle witneſſes may prove circumſtances, 1b. 98. 
Where direct proof is difficult, preſumptive is 
ſometimes admitted, i5. 99. Exculpatory wit- 
neſſes may be received though not cited, 795. 
100. Proof, when taken in writing, ib. Vide 
on this head, Appendix No. ix. Verdi& of the 
Jury, 795. 101. Powers of a jury, ib. Ge- 
neral and ſpecial verdict, ibs. Aſſize of er- 
ror, ib. 

Within what time ſentences are to be executed, 
796. 102, 


CROWN's property. See King. 
CRUIVES. See Salmon-fiſhing. 


CUFUS oft commedum «jus debet efſe periculum, 480. 

* 

CULPA lata, levir, et leviſima, 449. 21. Culpa 
lata æguiparatur dolo, 36. 32. This does not 

hold in crimes, 752. 5. Culpa tenet ſuos auctores, 
689. 14. ; 796. 103. 


CURIA chriſtianitatis, 86. 25. 


CURIALTTV. See Courteſy. 
Vor. II. 


DE 


CURSING of God, and denying his exiſtence, 757. 


17. 


CURSING of parents, 770. 47. 


CUSTOM, may interpret, and even repeal ſtatutes, 


16. 45. 


CUSTOM and exciſe duties. See Exchequer. 


CUSTOMARY or conſuetudinary law. See Law. 


D 


DAILY council, 41. 11. 


DAMAGE, every thing by which a man's eſtate is 


leſſened, 446. 14. It includes coſts of ſuit, ib. How 
far a pretium affeftionis enters into the eſtimate 
of damage, 1b. Rules with reſpe& to thoſe who 
are liable to repair the damage, 16. 15. Loco 
fatti non praſtabilis, vel non preſtiti, ſuccedit dam- 
num et intereſſe, 5 16. 86. In eſtimating the da- 
mage for failure of implement of an obligation, 
no remote or indirect conſequences are to have 
weight, ib. Damages, included in actionet rei 
perſecutoriæ, 688. 14. 


DARDANARTI, or uſers of falſe weights, 778. 


66, 


DEAD's part, 652. 18. Diviſion of the ſociety- 


goods, where a man leaves a widow and children, 
653. 19. Where the wife renounces her jus re- 
lictæ by accepting a ſpecial proviſion, ib. 20. 
What debts affect the whole executry, and what 
only the dead's part, 654. 22. Effect of a child's 
renouncing the legitim and dead's part, 655. 23. 
Confirmation is neceſſary to veſt the dead's part 
in the next of kin, 659. 39. 


DEAF and Dumb perſons, whether they are capable 


of contracting, 447. 16. 


DEAN of GUILD, his office and juriſdiction, 67. 


24. His juriſdiction depends not on the bailie- 
court, ib. He exerciſes the office of chamberlain 
in matters of police, 54. 38. ; 


DEATHBED, law of, 637. 95. Reduction ex c. 


pite lecti, ib. What conſtitutes a deathbed-deed, 
ib. 96. Deathbed excluded by reconvaleſcence, 
or living ſixty days, 716. Any diſeaſe attended 
with death falls under this law, 638. 96. Legal 
proof of reconvaleſcence, is going unſupported to 
kirk or market, ib. Deeds done by one under 
ſentence of death, are reducible on the head of 
deathbed, ib. What rights may be ſet aſide ex 
capite lecti, 638. 97. Long leaſes, ib. It is no 
ſufficient defence that the deed is onerous, if it 
be alſo voluntary, 639. 97. The rationality of 
a deed does not bar the heir's right of reduction, 


- #6. 3 but a father may, in lecto, ſettle a ſum for 


the aliment of younger children, ib.; and a huf- 
band a jointure on his wife not exceeding the 
10A terce, 
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terce, ib. In what caſes the law of deathbed 
ſtrikes againſt the alienation 6f moveables, 639. 
98. To what heirs this reduQtion is competent, 
640. 99. It is excluded by the conſent or ratiſi- 
cation of the immediate heir, though a remoter 
ſhould be prejudiced, #5. It is competent only to 
thoſe alioguin ſucceſſuri, and to their creditors, 641. 
100. Whether it is competent to apparent heirs, 
ib. Reduction on the head of deathbed is loſt by 


the negative preſcription, 560. 9. 


DEBIT A ſundi. What nonentry duties are 
ſuch, 244. 42. In the act 1661, c. 62. eſtabliſh- 
ing-a pari paſſu preference among adjudications, 
c. there is a reſervation in favour of debita fun- 
adi, and adjudications proceeding on them, 326. 
37. Actions on debita fundi, 687. 11. A credi- 
tor in a debitum fundi is not entitled to the benefit 
of a poleſſory judgment, 14. Sce Poinding of the 
ground, 


DEBITOR nan preſumitur dinare, 5 20. 93. 


. DECIME debentur paricho, 363. 11. Decime 


garbalet, incluſz, rectoriæ, &c. Ste Teinds. 


DECISIONS of the ſeſſion, their force and authori- 


rity, 17. 47. 


DECLARATOR. See Property, Nonentry, Thir- 
lage, &c. Actions of declarator may be proſe- 
cuted againſt an apparent heir, without a previous 
charge, 702. 46. 

Declaratory laws. See Law, and Actions. 


DECLINATURE of judges, 32. 24 A judge 
may be declined, Imo, Ratisne cauſæ, ib. 200, 
Ratione privilegii, ztio, Ratione Suſpect fadicis, 
33. 25. A judge who is proprietor in a compa- 
ny, cannot be declined in the cauſe of that com- 
pany, ib. Propinquity or conſanguinity, a cauſe 
of declinature, zh. 26. Where a judge is party 
in a ſimilar cauſe, 1b. Where he is in an equal 


degree of affinity or conſanguinity to both par- 
ties, 15. 


DECREE 8. Sce Sentences. 


DECREET-Atbitral on ſubmiſũons, 747. 29. See 
Submiſſion. 


DECRET UA and Decretalia of che canon law, 9. 
28. 


DEEDS. See Writings. 
DEER-Shooting, 57. 4. 


DEFENCES or Exceptions, 710. 66. Dilatory 
defences, their nature, ib. They mult be offered 
before litiſconteſtation, and inſtantly verified, 
ib, 67. Peremptory defences, ib. 66. They are 
in general competent at any time before ſen- 
tence, 711. 68, Exceptions, what properly ſuch, 


DEFORCEMENT of officers of juſtice, - 764. 32. 
Of meſſengers, ib. 32. The meſſenger muſt have 
his badge on, and muſt ſhow his warrant, ib. 
Action on the ſtatute 1592, both penal and civil, 
765, 34. Deforcement of cuſtom-houſe officers, 


ib. 35. 
DEFRAUDING of contin. See Reduction. 
DELAY. See Mora. 
DELEGATED juriſdiction. See Juriſdiction. 
DELEGATION, a ſpecies of THO 530. 22. 
ZLIBERANDI jus, of apparent heirs, 613. 54. 


DELICTS, how diſtinguiſhed from crimes, 751, 2. 


Sce Crimes. 


DELINQUENCY, obligations from, 445. 12. 80 
far as they bind to indemaiſication of the injured 
party, -b. 13. Firſt, with reſpect to the nature of 
the delinquency, 16. Secondly, with reſpec to the 
extent of the damage, 446. 14. See Crimes, 


DELIVERY of deeds. Deeds are not obligatory 

on the granter till they are delivered, 475. 42. 
What underſtood to be delivery, and when it is 
_ preſumed, 16. How it may be proved, ib. What 
deeds require no delivery, 476. 44. Deeds diſ- 
peuting with delivery, teſtaments, bonds of pro- 
viſion, deeds in whici the granter has an intereſt, 
or deeds which he is buund to exccute, mutual 
obligations, regiſtered deeds, 10. 

The bare receiving of a deed does not infer the 
grantec's ncocptance of it, 477. 45- Acceptance, 
how proved, 20. Delivery of gratuitous deeds, ex- 

_ cludes their revocation, 519. 9¹. 


DEMEMBRATION and Mutilation, 771. TIS 


; DEMURRAGE. See Ship. 


DENIZATION, letters of, 682. 10. 


DENUNCIATION, form of, on letters of horning, 
251. 56. ; 738. 12. See Diligence. Conſequences 
of deuunciation, 253. 58. Probable origin of it, 
ib. 59. Effect of denunciation with regard to the 
rebel's perſon, 2 54. 60. Letters of relaxation, 
256. 65. 


DEPOSITATION, its nature and obligation, 45 1. 
26. Adio depoſiti directa, et contraria, ib. 27. 
The edict, Naute, caupones, flabularii, 452. 28. 

Sequeſtration of moveables, a kind of depoſit, 453. 
30. Conſignation of money, 458. 31. On whom 
the riſk bes, #. 'Truft is of the nature of — 


tation, 454. 32. 


DEPUTY judges have the whole power of their 
principals, 27. 13. No appeal hes from the ſen- 
tence of the depute to his principal, unleſs there 


is ſpecial ſtatute to that purpoſe, 28. 14. 
DESCENDANTS, 
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DESCENDANTS, ſucceſſion of, 582. 5. See Suc- 


ceſſion. 


DESIGNATION of parties in deeds, 459. 6. Of 
witneſſes, 461. 11. Of the writer, 3b. 12. 


DESIGNATION of manſes and glebes. See 
Manſe and Glebe. 


DESTINATION, fimple, 593. 22. See Entail. 


DIETS of compearance, in ſummonſes, 685. 6. In 
criminal trials, the diets are peremptory, 790. 
go. | 


DILATORY defences, 710. 66. See Defences, 


DILIGENCE againſt debtors, what meant by it, 
395. 1. It is either real or perſonal, ih. Foun- 
dation of diligence on obligations, 250. 54. 
Letters of four forms, 737. 9. Letters of horn- 
ing, their inducis, and mode of execution, 2 50. 
55-3 737- 10. On what warrant they may pro- 
ceed, ib. 9. Letters of horning granted ſumma- 
rily, 738. 11. General Jetters of horning, 15. 
Form of denunciation, 251. 56. Horning and 
execution mult be regiſtered within 16 days, 15. 
Denunciation may proceed either on civil debts 
or on crimes, 252. 57% Origin of denunciation, 
253. 58. See Eſcheat. Letters of caption, 738. 
12. What denunciation is ſufficient to authoriſe 
them, ib. How, and by whom letters of cap- 
tion are executed, ib. 13. What magiſtrates 
may be charged to concur in the execution of 
captions, 739. 13. Letters of caption contain a 
warrant for breaking open doors, ib. Debtors 

impriſoned, muſt be ſtrictly confined, jb. 14. 
Magiſtrates are liable for the debt, if they eſcape, 
ib. In what manner debtors are to be liberated, 
740. 15. Perſonal diligence competent to credi- 
tors againſt their debtors on the decrees of infe- 
rior courts, ib. 16. Letters of ejection, 741. 17. 
Letters of fire and ſword, 5. 

Diligence may be ſtayed, either by decree or 
by ſuſpenſion, 741. 18. Surceaſe from diligence 
is ſometimes granted to debtors by a court, and 
ſometimes by creditors, 744. 24. Protection 
from privilege, againſt diligence, 745. 25. 


DILIGENCE or Care, requiſite in contracts, 449. 
21. Diligence, preſtable by executors, 666. 41. 
See Executor. Diligence, preſtable by tutors 
and curators. See Minor. 


DILIGENCES againſt witneſſes, 712. 71. 3 728. 30. 


DISCHARGE, obligations extinguiſhed by it, 


523. 8. Solemnities requiſite to diſcharges, ib. 
Effect of general diſcharges, ib. 9. Three conſe- 
cutive diſcharges of termly duties, 524. 10. 


DISCLAMATION, 249. 51. Any probable ground 
. of ignorance ſaves from this caſualty, 5. Wb 
ther the diſclamatiou muſt be judicial, ib, | 
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DISCUSSION, benefit of, 304. 61. See Cautloner, 
Diſcuſſion of heirs, or order in which they are 
liable for the debts of their predeceſſor, 612. 52, 


53- See Heir. | 


DISPOSITION. Diſtinction between * diſpoſitions 
and aſſignations, 298. 2. 


DISSIMULATIONE tallitur injuria, 799. 108. 


DIVISION, benefit of, among cautioners, 505. 63. 
See Cautioner. 
Diviſion of commonties. See Commonty. 


DIVORCE, 112. 43. May be purſued either on the 
head of adultery or of wilful deſertion, #6. Di- 
vorce on the head of adultery, ib. Whether it pre- 
vents from ſecond marriage, ib. Divorce on ac- 
count of wilful deſertion, 113. 44 There muſt 
be a previous proceſs for adherence, ib. Whether 
action for adherence can be purſued againſt a per- 
ſon who has left the kingdom, 1b. What, if a 
woman ſhould contract with a ſecond huſband, 
on falſe intelligence that the firſt was dead, 10. 
Divorce cannot proceed by colluſion, ib. 45. 
Whether a proof of colluſion, aſter a decree of 
divorce, will have the effect to ſet it aſide, 114. 
45. Eſſects of divorce on account of deſertion, 
ib. 46. Theſe effects are reciprocal, -#5. 47. 
Effects of divorce on account of adultery, ib. 48. 
A woman divorced for adultery, and afterwards 
cohabiting with the adulterer, cannot convey he- 
ritable rights in favour of the iſſue of that con- 
nection, to the prejudice of her lawful heirs, 
195. 13- Nor can one effectually purchaſe from 


her any heritable right, 198. 16. 


DOLE or Fraud, reduction on the head of, 694, 27. 
See Reduction. Dole or Malice, an eſſential re- 


quiſite in crimes, 752. 5+ The moſt culpable ne- 
gligence is not, in crimes, equipollent to dole, 7b. 
All dole is preſumptive, 754. 8. 


DOMESTICS. See Servant. 


DOMICIL, what underſtood to be ſuch in the ſenſe 
of law, 29. 16. A. perſon who has two domicils 
in different juriſdictions, is amenable to both, 1b. 
It is the defender's juriſdiction, and not the pur- 


_ © ſuer's, which determines the juriſdiction, ib. See 


Juriſdiction. 
DOMINANT tenement. See Servitude. 


DOMINIUM. See Property. Dominium direc- 
tum, et utile, 193. 10.; 267. 1. Dominium di- 
rectum, 193. 10.; See Superiority. Deminium 
utile comprehends all lands expreſſed in the char- 
ter, ib. 2.3; or ſuch as have been poſſeſſed imme - 
morially as pertinent of the lands, ib. 3. Where 
two poſſeſs the ſame ſubjet as pertinent, the 
right reſolves into a commonty of the ſubject, ib. 
Dominium utile comprehends likewiſe every thing 
connected with the land as part or pertinent, 268. 4. 

| DONATARY 
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DONATARY of eſcheat, 255. 62. See Eſcheat. 


DONATION, 517. 88. Whether a promiſe to 
gift requires acceptance, . Pactum donationis 
gives only a /r ad rem, 5 18. go. Donations a 
non domino, ib. If donations are revocable on 
account of ingratitude, ib. Remuneratory dona- 
tions, 16. 91. Donations mortis cauſa, ib. Do- 
nation is not in dubio to be preſumed, 519. 92. 
In what cafes aliment is or is not preſumed a do- 
nation, 75. Debitor non præſumitur donare, 520. 
93. No donation can be couſtituted i in the form 
of a bill, 473. 38. 

Donations inter virum et uxorem, 104+ 29. 

See Marriage. Donationes prepter nuptias, 114. 


46. 

DOVECOT. Clauſe cum columbariis, 270. 7. 
Who may build them, zh. Dovecot-breaking 
cogniſable by the ſheriff, 57. 4. | 

DOUBLE diſtreſs. See Mulriple-poinding. 


DRAWN teind, 370. 24. See Teinds. 


- DROIT daubcine, 682. 10. 


DRUNKENNESS, whether it annuls a contract, 
447. 16. Whether it excuſes in crimes, 753. 5. 
See Crimes. : 


DUMB perſons. See Deaf. 


DUELLING, 770. 49. The circumſtance of fight- 
ing with mortal weapons is capital, though death 
' ſhould not enſue, ib. A challenge muſt precede, 
for a rencounter is not capital, 55. Seconds and 
challenge-bearers puniſhed with baniſhment and 


eſcheat of moveables, 771. 49. 


DYVOUR's habit, 746. 27. See Ceſſs bonorum. 


E 


_ EARNEST, or Arrhæ, its effect upon the contract 


of fale, 479. 5. See Sale. 


ECCLESIASTICAL conftitution of Scotland, 74. 
5. See Church, 


EDICTAL citation, 29. 18. 


EDINBURGH is the _— Forum to Scotſmen 
who are abroad, 29. 547. 14. 659. 29. 
See Foreign and F > — 


EGYPTIANS or Gypſies, ſtatutory penalties a- 
gainſt, 777. 64. 


EIK to reverſions. See Reverſions. 


EJECTION, action of, 689, 15. Letters of ejec- 
tion, 741. 17. 


EN 


ELECTION of the magiſtrates of a borongh, cog 
niſable by the court of ſeſſion, 44.18. 


EMPHYTEUSIS of the Romans, reſembles a 
grant in feu-farm, 222. 6. Cann emphyteuti- 
cus, ib. 


ENTAIL. Three kinds of entail, 593. 22. 
Simple deſtinations, #5. Entails with prohibito- 
ry clauſes, 4. 23. ; prevent only gratuitous alie- 
nations or burdens, 16. Whether in ſuch entails 
the next ſubſtitute can uſe inhibition againſt the 
preſent heir, 26. Obligation to entail lands on a 
particular ſeries of heirs, how it is fulfilled, 594. 
24. Mutual obligation between two perſons to 
entail in favour of each other, is not revocable 
without the conſent of both, ib, Entails with 
irritant and refolutive clauſes, ib. 25. ; authoriſ- 
ed by act 1685, 595. 25. Forms and ſolemni- 
ties requiſite to theſe entails, ib. 26. They muſt 
be recorded, ib. The irritant and reſolutive 
clauſes muſt be repeated verbatim in all ſubſe- 
quent conveyances, and in the retours and infeft- 
ments of each heir, 1. The negle& of ſtatutory 
requiſites renders the entail ineffectual againſt 
fiagular ſucceſſors, but it continues to bind the 
heirs of the granter, 596, 27. Whether it is ne- 
ceſſary to record entails made prior to the act 
1685, ib. 28. Entails of this rigorous kind are 
Atrictiſimi juris, 597. 29. Where there is a clauſe 
declaring ajienations or debts null, but no clauſe 
reſolving the right of the contravener, the heir 
may validly Aienate and contract, ib. What 
deeds of the heir infer contravention, 598. 30.; 
omitting the irritant clauſes in the rights under 
which he holds the eſtate, #6. ; ing debts 
contracted to affect the property, 26. Whether 
granting moderate proviſions to younger children 
is held contravention, 16. Heir may ſettle a 
jointure on his wife, if not expreſsiy debarred, 15. 
Whether the heir contravening forfeits for all 
that ſucceed through him, or only for himſelf, 
ib. 31. A declarator of irritancy is neceſſary be. 
fore a ſubſtitute can diſpoſſeſs the contravener, 
599. 32. A remoter ſubſutute may bring a de- 
clarator, if the immediate ſubſtitute ſhall decline 
it, ib, The laſt  Fubſtitute in an entail is unlimit- 
ed fiar, ib. The king may purchaſe lands how- 
ever flritly entailed, 600. 33. Heirs of entail 
may fell their ſuperiorities to their vaſſals, 
ib. In both caſes, the price muſt be ſettled - on 
the ſame ſeries of heirs, and under the ſame li- 
mitations, 16. Whether the ſuperior is entitled 
to a compoſition from every ſucceſſive heir of en- 


tail, 301. 7. 


ENTRY of heir by inventory, 621. 68. Upon a 
a precept of clare conſlat, 623. 71. Effect of this 
entry, 1b. Entry by haſp and ſtaple, ib. 72. 
Effect of it, 624. 72. What if the ſuperior re- 
fuſe to enter the heir, 628. 79. Where the ſu- 
perior himſelf has not made up his titles, ib. 80. 
See Service. 


EQUITY. 


f E X 


EQUITY. The court of ſeſſion, a court of equity 
as well as of law, 47. 22. Equitable powers are 
inherent in the ſupreme judicature of every ſtate, 


tb, 


ERECTION of lands into a barony, 65. 25.3 216. 
46. ; 276. 18. Of benefices into temporal lord- 
ſhips, 368. 18. Theſe excepted from the act of 
annexation 1587, #, New erections declared null 
by 1592, 370. 23. Superiorities of erection be- 
long to the Crown, 372. 28. Compenſation given 
to the lords of erection, 16. 


ERROR in the eſſentials, vitiates a contract, 447. 
16. ; 


ESCHEAT, 250. 53. Single eſcheat may fall 
without any denunciation, 252. 57. It falls 
upon ſentence of death being pronounced, and 
likewiſe on conviction for certain crimes, though 
not capital, 1b. Whether the king is proprietor 
of the eſcheat goods, or ſimply truſtee, 253. 58. 
Whether eſcheat is burdened with the rebel's 
debts, ib. Eſcheat on civil debts now aboliſhed, 
253. 59. What ſubjects fall under the ſingle 
eſcheat, 254. 61. Whether tacks do ſo, 16. 
With what debts it is burdened, 255. 62. Do- 
natary of eſcheat, ib. Gifts of eſcheat, ib. 63. 
To whom belonged the eſcheat of rebels reſiding 
within a regality, 256. 64. Liferent eſcheat, 
when it falls, 257. 66. Whether it includes the 
ſingle eſcheat, ib. No act of the rebel can deprive 
the ſuperior of this caſualty, 258. 67. Where 
the feudal right is ſuch as to require no ſeiſin, 
ib. 68, Where the right requires ſeiſin, but the 
rebel is not infeft, 0. 69. All rights are ſubje& to 
eſcheat, of which the vaſſal is either fiar or pro- 
per liferenter, 259. 70. A lifcrent veſted in the 
wife cannot fall under the huſband's liferent eſcheat, 
ib. 71. There is no liferent eſcheat of rights be- 
longing to a community, 260. 72. The donatary 
cannot take poſſeſſion without a decreet of declara- 

tor, both general and ſpecial, 16. 73. ; 261. 74. 
Rules of preference between the ſuperior and the 
creditors of the rebel, ib. 75.3; 262. 76. The 
rebel after denunciation can grant no voluntary 
deed to the donatary's prejudice, 1b. Rules of 
competition in ſingle eſcheat, 262. 77. In life- 
rent eſcheat, 263. 78. This caſualty is charged 
with every burden to which it was ſubject at the 
time of the vaſſal's denunciation, ib. 79. Gifts 
of eſcheat paſſed in exchequer, 51. 32. Simulate 
gifts of eſcheat, 264. 80. Gifts of eſcheat may 
be ſet aſide, if granted before denunciation, or 
without reference to a particular horning, ib. To 
whom the objection of ſimulation is competent, #5. 
81. Preſumptions of ſimulation, 75. 


ESTATES, convention of, 38. 6. 
EVICTION. See Warrandice. 
EXCAMBION, 205. 28. 


Vor. II. 
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EXCEPTIONS, See Deſences. Excepti» nan was 
merat.e fecuaiæ, 458. 5. Exceptio rei judicaley 
735+ 4+ 


EXCHANGE and Re. exchange of bills cannot be 
ſummarily charged for, 472. 36. Exchange, bits 
of. Sce Vill. 


EXCHEQUER, court of, its conſtitution, 50. 30. 
Barons of exchequer have the ſame privileges with 
the college of juſtice, ib. Its juriſdiction, how li- 
mited, 51. 31. Particular ſubjects of its jurifdic- 
tion, and powers of the court, ib. 32. 


EXCOMMUNICATED perſons, formerly could not 

enjoy feudal rights, 197. 16. All civil penalties 
againſt excommunicated perſons are now taken off, 
15. 


EXCULPATION, letters of, 790. 90. Witneſſes 
may be received for the pannel's exculpation with- 
out formal citation, 795. 100. See Criminal pro- 


ſecution. 


EXECUTIONS of hornings, 250. 55. See Horn- 
ing and Denunciation, Executions of ſummonſes, 
ib, Executions by meſſengers, ſolemnities of, 463. 
17. See Writings, Execution of criminal ſen- 
tences, 796. 102. See Criminal proſecution, 


EXECUTOR, meaning of the term in our law, 
178. 3. Executor's right in the ſubje& of the 
teſtament, 657. 26. Where a ſtranger is mamed 
executor, he is entitled to retain a third after 
deduction of debts and legacies, is, Confirmation 
of executors, 658, 28, See Confirmation, Na- 
ture of the office of exccutor, 664. 38. It is not 
deſcendible to heirs, i5, Executors ad non execute, 
ib. Exccutor-creditor, confirmation of, Sze Con- 
firmation. Executors hold the office pro indiviſo, 
665. 40. They have equal right iu debts due to 
the defunct, and are liable pro rata in debts due 
by him, ib. They are not liable altre vires inver:- 
tarii, 666. 41. What diligence is required of 
them, and how far they are liable for intereſt, ib. - 
Executors are truſtees for all having intereſt, 
667. 42. In what caſe they muſt communicate 
eaſes, ib. They cannot pay debts without de- 
creet, ib. 43.; unleſs privileged debts, 668. 43. 3 
nor even after decreet, if interpelled by citation, 
tb. ; nor to the prejudice of teſtamentary creditors, 
tb, Formerly executors needed no warrant for 
paying debts due by the defunct to themſelves, 

or debts acknowleged in the teſtament, ib. 44. 
Regulations by act of ſederunt altering this prac- 
tice, 669. 45. Citation of the executor with- 
in fix months gives a pari paſu -preference, ib. 
Executor's duty after the expiry of the fix months, 
ib. 46. Exoneration of executors now diſuſed, 
670. 47. Exception of exhauſted, 7b, 

Debts, when burdens on 'the executor, and 
when on the heir, 671. 4%. Mutual relief be- 
tween them, 25, 
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EXECUTRY, 


FA 


EXECUTRY, 643. 1. Rules of ſucceſſion in exe- 
cutry. See Succeſſion in moveables. What debts 
affect the whole executry, 654. 22. ; 671. 48. 
See Executor. 


EXERCITORS. The obligation of exercitors in 
contracts made by their ſhipmaiters, 495. 43. Who 
may be named ſhipmaſters, 6. The excrcitors are 
bound by the contracts of any perſon who has the 
actual direction of the ſhip, 16. The exercitors are 
liable for all furniſhings, or money borrowed for 
the ſhip's uſe, 495. 44. Whether a number of 
exercitors are liable for theſe in /o{idum, or pro rata, 
ib. 45. Exercitors included under the edit Nau- 


tt, caupones, &c. 452. 29. 
EXHIBITION of writings, 504. 52. Who way 


be compelled to exhibit, 16. Neun tenetur edere 
inflrumenta contra ſe, ib. Exhibition ad dliberan- 
dum, by an apparent heir, 614. 56. What wri- 
"tings the heir may call for, ib. To whom this 
right of purſuing an exhibition is competent, and 


to what end, 615, 57. 
EXONERATION of executors now diſuſed, 670. 47. 


_ EXTENT, old and new, 239. 31, 32. The new 


extent came to be eſtimated at quadruple the old, 
240. 33. In what caſe the old extent continued 
to be the rule, 241. 34. See Valuation. 


EXTORTION. Reduction of deeds extorted, vi 
aut eta, 694. 26. 


EXTRACTS of judicial proceedings, ſigned by a 
clerks of court, how far probative, 715. 6. No 
extract by a clerk of court can he excepted to, as 
not ſigned by ſuch clerk, without a formal action 
of reduction, 76. 


EXTRINSIC and Intrinſte qualities ef oaths, 717. 


It. ef ſ27. See Oath, 


F 


FACILITY of temper, a ground for judicial inter- 


diction, 152. 54. See Interdiction. Reduction 
of a deed on account of the facility of the granter, 
694. 27. Sce Reduction. 


FACTOR. Sce Mandate, and Inſtitor and Prepoſi- 
tor. Factor on ſequeſtrated eſtates, 432. 57. 
Who incapable of that office, 16. A factor has 
the power of removing tenants, i6, Rules by 
which ſuch factor muſt conduct himſelf, i5. 58. 
To what degree of diligence be is bound, ih. and 
493. 37. Factors are ſometimes named by the 
court, where there is no ſequeſtration, 15. Factor 
loco tutorir. See Minor. Arreſtment in the hands 


.of factors, 541. 4. 


FACULTIES, or Res mer facultatis, not loſt by 
preſcription, 560. 10, A right of reverſion is of 
mis nature, 561. 10. 


F. E 
FALSE weights and meaſures, uſers of, 778. 66. 


FALSEHOOD, the crime of, 778. 66. How pu · 
niſhed by the Roman law, is. Dardanarii, or 
-uſers of falſe weights, 1. Falſe notaries, and the 
uſers of falſe inſtruments, 10. 67. Statutory falſe- 
hood by 1681, atteſting a deed, without either 
knowing the perſon, feeing him ſubſcribe, or hear- 
ing him acknowledge his ſubſcription, 781. 73. 
Faiſchood triable only by the court of ſeſſion, 46. 
21. Sce FTorgery and Perjury. 


FALSING of dooms, 731. 39. 


FAMILY, children in; the father is obliged to main- 
tain them, 117. 53. He is entitled to all the fruits 
of their induſtry, 76. Forisfamiliation of cluldres, 
ib. and 655. 23. See Father. 


FATHER, his power and authority over his chil- 
dren, 117. 53. Obliged to maintain them, il. 
Is entitled to all tlie fruits of their iuduſtry while 
they are in family with him, 7%. Unleſs they 
get from him a ſeparate ſtock, #5. When a child 
is underſtood to be forisfamiliated, 15. and 655. 
23. A father is tutor and adminiitrator to his 
children, 117. 54. His conſent neceffary for 
their naming .curators for managing an eſtate 
properly their own, 118. 54. Exceptions to this 
rule, 16. Nature of the father's power of ad- 
miniltration, 15. 55. He is not obliged to take 
the oath de fideli adminiſiratione, ib. Nor is he 
liable for omiſſions, 15. It is only to his lawful 
children that the father is adminiſtrator, 16. Afﬀ- 
ter majority, the father loſes the compelling 
power over his chiidren, who are then only bound 
by duty, 119, 55. Particular duties of parents 
to children, ib. 56. Grandfather obliged to 
maintain his granfchildren failing their father, 
106. Father not obliged to give his children a 
ſeparate alimony, #5, When the father's- obliga- 
tion of maintaining his chiidren ceaſes, 1b. It 
extends to natural children, 13. Action lies a- 
gainit the father for the price of goods given on 
credit to his ſon, 120. 57. Father's obligation 
to provide his children after his death, ib. 58. In 
what caſes this obligation is continued againſt his 
heir, 16. Father's power over proviſions to his 
children in marriage-ſettle:nents, 603. 39. 3 609. 
49. Sce Heir of proviſion, and Contract of mar- 
riage. 


FATUITY and Furioſity. See Idiot. 
FEAL and Divot, ſervitude of, 333, 17. 


FEAR, reduction on the head of, 694. 26. See 
Reduction. 


FEE. Rights granted in conjunct fee and liferent. 
601. 36. | 


FEES of ſervants due though they are diſabled 


by ſickneſs, 483. 16. Ferfeited, if the ſer- 
| vant 


FI 


vant deferts his maſter, b. They cannot be ar- 
reſted unleſs in ſo far as they exceed a reaſon- 
able aliment, 543. 7. They are privileged debts, 
G68. 43. They fall under the triennial preſcrip- 
tion, 565. 17. 


. FEES, or Honoraries, of lawyers and phyſicians, 


recoverable by an a&io mandati, 491. 32. A 
. phyſician has no claim for his fees againſt the re- 
preſentatives of his patient, unleſs for the death- 
-bed ſickneſs, 565. 17. Except he can plead a pro- 
miſe, 75. 


FERRIES are inter regalia, 275. 17. 


FEU, meaning of the term, 191. 7. Allodial ſub- 
. jets oppoſed to feudal, 192. 8. Feudal rights 
mult be ſtrictiy interpreted, 192. 9. Eſſential 
and natural charaRers of feus, 193. 11. Diviſion 
of feus according to the practice of Scotland, 
194. 12. Feudum antiquum, ib. Feudum not um, 

Ib. Ligia et non lieia, ib. Certain feudal rights 
which cannot be alienated, 195. 14. 15. Certain 
perſons are incapable of receiving a feudal grant, 
197. 16. Feudal right is cenſtituted by charter 
and ſeiſin, 198. 17. A feudal right cannot be 
charged with a real burden, unleſs it is expreſſed 
in the grant, 218. 49. No perpetual unknown 
incumbrance can be created on lands, 219. 50. 
It is not ſufficient that the ſeiſin refers to the 
burdens in the charter, 220. 51. Effect of a 
clauſe burdening the lands with the diſponee's 
dehts in general, 16. Effect of a reſerved facul- 
ty to burden, jib. Nature and effect of a clauſe 
of irritancy in feus, 237. 25. Legal and con- 
ventional irritancy proper to feus o non folutum 
canorem, ib. 26. If there is no conventional ir- 
ritancy, the legal one may be purged before de- 
clarator, ib. 27. An additional feu- duty is modi- 
fied to the ſuperior in lieu of the marriage, and of 
the penalty for alienating /ine conſenſu, 238. 28. 
Feus formerly reached no farther than to the heirs 
£ontained in the grant; but now they go to heirs 
. whatſoever, 676. 1. In default of heirs wat ſo- 
ever, the king ſucceeds as ima heres, ib. 2. 


Sce Superiority. 


FEUDAL SYSTEM, its origin, 189. 2. Moſt 
probably derived from the Lombards, 190. 3. 
Feudal grants were originally precarious, 16. 4. 
Nature of the more ancient feus, ih. Conſuetudines 
feudorum, ib. 5, Every nation has its own ſyſtem 
of feudal laws, 191. 6. When the feudai ſyſtem 
was introduced into Scotland, ib, 


FEU-Farm. See Tenure. 

FIAR and Liferenter, 346. 39. See Lifcrent. 
FIARS-Sheriff, 58. 6. ; 479. 4- 

FICTIO Juris, 731. 38. 


FINES, ſince the juriſdiction-act, belong not to the 


ſheriff, but to the king, 73. 38. 


FIRE and Sword, letters of, 741. 17. 


FO 


FISHES, the property of them, how acquired, 
166. 10, Fiſhes royal, 15. 


FISHINGS. Clauſe cum piſcationibur, 269. 6. 
Salmon-fiſhing. See Salmon-fiſhing. 


FISK, 182. 10. See Moveable and Heritable 
rights. 


FOENUS nauticum, 783. 76. 


FOIETUS of cattle are an acceſſory of the mother, 
168. 14. 


FORCE or Fear, a reaſon of reduQtion, 694. 26. 
See Reduction. 


FOREIGN. Solemnities of deeds ſigned in a fo- 
reign country, 473- 39- See Writings. Whe- 
ther deeds ſigned abroad, according to the /ex {o- 
ci, receive effectual execution in Scotland, 474. 
40. No foreign deed can receive effect, if, by its 
nature, contrary to the law of this country, 10. 
41. Teſtaments made abroad, bequeathing heri- 
tage in Scotland, ib. The teſtament of a Scotſ- 
man dying in a foreign country, muſt be confirm- 
ed at Edinburgh, 659. 29. What effect a ſen- 
teuce or decree pronounced in a foreign country 
ought to have in this, 735. 4. Diſtinction in this 
caſe between the ado rei j udicatæ and the excep- 
tio, ib. Succeſſion of Scotſmen dying in a: foreign 
country, how regulated, 644. 4. Effect of an u- 
niverſal legacy, where part of the eſſects are ſituat- 
ed in a foreign country, 646. 6. Diligence upon 
foreign grounds of debt mult proceed according to 
the forms of the law of Scotland, 475. 42. Fo- 
reign law is matter of fact in this country, 16. 
How it ought to be proved, 46. 


FOREIGNERS. By what law is the preſcription 


of debts due to them determined, 561. 48. Pre- 
ſcription of foreign heritage, 582. 49. Succeſ- 
ſion of foreigners dying in this country, how re- 
gulated, 644. 4. Foreigners having a land-eſtate 
in Scotland, how to be cited, 30. 18. Foreigners 
having moveables in Scotland, how to be cited, 
30. 19. Foreigners, defenders in our courts, 
mult give. caution judicio /iſti, et judicatum folvg, 
509. 73. Proof of payment in queſtions with fo- 
reigners, 523. 7. Whether they can plead igno- 
rantia juris, 455. 33. In what caſcs foreigners 
reiding'in this country occaſionally, may be cri- 
minally proſecuted, 786. 82. Foreigners who have 
committed crimes, and have left this country, can- 
not be brought back to be tried, 32. 23. Aliens 
cannot ſucceed in feudal rights, unleſs they be na- 
turalized, 681. 10. 


FORESTALLING the market, 57. 4+ 3 765. 


38. 


FORESTS are inter regalia, 274. 14. Right of fo- 


reſtry, grants of, 16. Woods or deer. parks are u- 
ris privati, and pals with the lands, ib. 


FORETHOUGHT felony, 767. 40. 


FORFEITURE 


F R 


FORFETTURE for treaſon, 759. 24. et fer. See 


Treaſon. 


FORGERY. Imitating ſubſcriptions, or ſetting 
falle names or ſubſcriptions to writings, 778, 67. 
Forging of a charter, ib. Falſe notaries, aud 
uſers of falſe inftruments, ib. Forgery of execu- 
tions, 15. 

Mode of trial before the ſeſſion in forgery, 
778. 68, Either ſummary, per modum frimplicis 
guerelz, or by a ſummons of improbation, ib. In 


what caſes the ſummary mode may be employed, 


779. 68. 

Porgery requires not only that the writing be ſa- 
bricated, but put to uſe, 779. 69. A party 
founding upon a deed ſuſpected of being forged, 
may be compelled to declare in judgment whether 
he will abide by it as a true deed, 1b. Conſequen- 
ces of this, ih, Abiding by qualificate, ib. 

Direct proof in forgery, 779. 70. By the te- 
ſtimony of the writer, and of the inſtrumentary 
witneſſes, i5, There is no place for the indirect, 
where the direct can be employed, 780. 70. In- 
direct proof in forgery, i5. 71. From a falſe date, 
15. From a proof of alibi, ib. Ex comparatio- 
ue literarum, ib. Diſtinction whether the com- 
paratis goes to prove a deed to be written by 
a perſon, or vet ts be written by him, 1b. Other 
circumſtances aſſording indirect proof in forgery, 
ib, | 

The ſ.ſſon may inflict an arbitrary puniſhment 

for forgery ; the capital bclongs to the juſticiary, 

781. 72. 


TORISFTAMILIATION of children, 117. 53-3 
655. 23. Sce Father. 


FORMS of court, 712. 71. 
FORTALICES, whether inter regalia, 275. 17. 


FORTHCOMING on arreſtment, 547. 15. Re- 
quiſites in the action of forthcoming, ib. 16. All 
Gefences againſt the common debtor are good a- 
gainſt the arreſter, 548. 16. Decree of forthcom- 
ing, ib. 17. 


FORT UNE: tellers, puniſament of, 766. 39. 


FORUM domicilii, 29. 16. Forum rei ſite, ib. 17. 
Forum originir, $0. 19. Forum contractut, 31. 
20. The court of ſeſſion is the commune forum of 
all Scotſmen reſiding abroad, 29. 18. 


FOWLING. See Game. 


FRAUD, how defined, 447. 16. It irritates a 
contract, ib.; and affords ground either for an ex- 
ception or an action, ib. Stellionate, or fraudu- 
lently granting double conveyances, 784. 79. 
Fraud and circumvention, reaſons of reduction, 
694. 27. Fraudulent alienations by bankrupts, 
695. 28. et ſeg. See Reduction. | 


G E 


FREEHOLDERS. See Baron. Fi ectoldors 
bound to attend the ſheriff's head-courts, 57. 


LL 
FREIGHT. See Ship. 


FRUCTUS pendentes neither paſs on the death of 
the proprietor to his heir, nor upon a ſale of the 
lands to a purchaſer, 168, 14.; 175. 26. They 
are partes ſeli, 178. 4. They muſt be reſtored 
by a bona fide poſſeſſor, ib. Frudus percepti, 174. 
25. Bona fide ſecures them to the poſſeſſor, 
though they ſhould be ftill unconſumed, 16. Af. 
ter the legal term of payment, the rent of land is 
accounted perceptus, though it has not been actu- 
ally received, ib. 26. Rents of houſes are in the 
ſame predicament, 175. 26. Whether intereſt of 
money is ſo, 10. 


FRUITS. See Frudu:s. * 


FRUSTRA probatur quod probatum non relevat, 712. 
69. 


FUEL, ſervitude of, 233. 17. 


FUGITATION for contumacy, in not appearing 
when criminally indicted, 786. 82, 


FUNGIBLES the proper ſubje&t of loan or Mu- 
tuum, 448. 18. 


FURIOUS perſons, curatory of them, 148, 48. 
They muft be cognoſced by ſentence of a judge, 
149. 49. See Idiot. 


FUTURE debts not arreſtable, 543. 8. What un- 
derſtood to be ſuch, 10. 


G 


GAME. Property of it, 165. 10. How far under- 
ſtood to be res nullius, ib. Laws reſpecting the 


game, 269. 6. 


GARBALES decima. See Teinds. 


GENERAL charge, 409. 12. General-ſpecial 
charge, ib. 13. . 

GENERAL letters, confirmation on, prohibited, 
661. 33. See Confirmation, ; 


GENERAL ſervice, 618. 63. See Service. 

GESTIO pro bærede, 629. 82. What circum» 
ſtances infer ge/tis, ib. 83. Immixing with he- 
ritable ſubjects, with heirſhip-moveables, inter- 
meddling with title-deeds, ib. Geftio is ſome- 


times inferred without intromiſſion, 630. 84. 
In what caſes ge/tio is excluded, 631. 85. Where 
the ſubject was truly no part of the eſtate, or the 
heir had a ſeparate title to it, ib. Where the 

ſobject 


GY 


ſubje& is inconſiderable, and no circumſtances 
preſume an intention of defrauding creditors, ib. 


8 6. ; . 


GIFT, See Donation. Gift of eſcheat, 255. 63+ 
See Eſcheat. 


GIRTH and Sanctuary, privilege of, to manſlay- 
ers in chaud nella, 767. 40. Refuſed to aſlaſhns, 


769. 45 


GLE BE of miniſters, 389. 59. Whether all mini- 
ſters are entitled to a glebe, ib. Quantity of the 
glebe, i. Out of what lands it is to be deſign- 
ed, ib. A right of relief is competent to thoſe 
heritors out of whoſe lands the glebe is ſet off, 
390. 60. This right is merely perſonal, not real 
againſt the lands, i5. Glebes pay no tithe, 391. 
61. Manſes and glebes are unalienable by the 
incumbents, 46. Miniſter's graſs, 1b. 62. Free- 
dom of foggage, paſturage, feal, and divot, &c. 
392. 62. 


GOD, offences againſt, 756. 16. Curſing God and 
denying his exiſtence, 757. 17. Denial of the 


providence of God, 106. 


GRACE, act of, 747. 28. Eſſect of it, 10. It does 
not diſcharge the debt and diligence on which 
the debtor was impriſoned, 10. It is limited to 


the caſe of priſoners for civil debts, i6. 
Days of grace, 471. 33+ 


GRANDFATHER. Bound to maintain his grand- 
children, failing their father, 119. 56. Whe- 
ther bound to maintain the iſſue of his daughters, 
1b. 


GRASS of miniſters, 391. 62. See Glebe. 


GRATUITOUS deeds. What warrandice implied 
in them, 203. 25. Whether effectual againft en- 
tails, 593. 23. Whether againſt clauſes of ſub- 
flitution, 606. 44. Whether againſt clauſes of 
return, 607. 45. Gratuitous alienations to con- 
fident perſons, after contracting juſt debts, 695. 
29. What deeds are reckoned gratuitous, ſo as 
to fall under the act 1621, c. 18. 696. 32. Pro- 
viſions in marriage - contracts, aud to wives after 
marriage, whether accounted gratuitous, ib. 33. 
Proviſions to children already exiſting, ih. 34. 
How the deed mult be proved to be gratuitous, 
697. 35- Grataitous deeds inter conj unctot when 
onerouſly transferred to a third perſon, ib. 36. 


GREAT ſeal. See Scal. 


GROUND. annual, Top-annual, and Feu-annual, 
220. 52. 


GUILD. See Dean of Guild. 


GYPSIES and Sorners, liable to be capitally puniſh- 
ed, 777. 64. 


Vol. II. 


HE 


H 


HABITE and ANION and wy 91. 6. See 
Marriage, 


HAIMESUCKEN capitally puniſhed, 771. 51. 
What underſtood to be a man's houſe, ſo as to 


conſtitute this crime, 772. 51. 
HASP and Staple, entry by. See Entry of heirs. 
HEAD-BOROUGHS, 57. 5. | 
HEAD-COURTS, 57. 5. Of barons, 69. 29. 


HEIR. Meaning of the term in our law, 178. 3. 
583. 4-3 608. 47. Rules for aſcertaining, in 
dubio, who is meant by it, 15. The legal mean- 
ing of the term muit ſometimes give way to the 
preſumed intention of the maker of a ſettlement, 
609. 48. All heirs repreſent the defun& univer- 
ſally, 610. 50. Whether heirs of entail, or of a 


marriage, or heirs ſubſtituted in a bond, are ſub- 


jected to an univerſal repreſentation, 611. 51. 
Heirs muſt fulfil all the deeds of their anceſtors, 
under whatever title they take the eſtate, 75. 

Heir at law, heir of line, heirs-general, and 
heirs whatſoever, 583. 4. Heirs at law, are, 1ſt, 
deſcendants in the firlt degree, ib. 5. Heirs- 
portioners, 586. 13. See Succeſſion and Heir, 

Heir of conqueſt, 588. 14. 

Heirs, apparent, their privileges, See Appa- 
rent heir. 

Heir cum beneficio, 621. 68. Powers of the 
heir cum beneficis, 622. 69. He is a truſtee for 
the creditors, ib, Creditors need not reſt on an 
eſtimation of the inventory by witneſſes, 16. 70. 
Heir cum beneficio muſt communicate caſes, 623. 
70. | 
Heir of proviſion, 592. 21. Heirs of proviſion 
and heirs of a marriage, cannot have their right 
defeated by gratuitous deeds, 602. 38. Heir of a 
marriage is quodammods creditor to his father, 156. 
Yet the father may do all onerous deeds, and lies 
under no reſtraint in favour of the ſubſtitutes of 
the heir of proviſion, 603. 39. Poſterior credi- 
tors are preferable to the heir of proviſion, un- 
leſs the ſettlement gives him a right of fee in 
lands, or a proper right of credit in a ſpecial fum, 
604. 40. The heir in a marriage- contract, to 


whom others are ſubſtituted, is, notwithſtanding, 


unlimited fiar, ib. 41. The father's powers of 
making proviſions by a ſecond marriage-contrac, 
how far limited by the firſt, 605. 42. Thoſe 
who ſucceed in virtue of clauſes of ſubſtitution, 
are properly heirs of proviſion, 606. 44. See 
Subſtitution, Proviſions granted to the children 
of a marriage give no right of credit to each 
child, for the father has the power of diſtribu- 
tion, 609. 49. The jus credits of heirs of provi- 
| ſion is veſted without ſervice, 624. 73. 

Heirs-male, and of tailzie, 592. 21. See En- 


tail, 
10 C The 
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The order in which heirs are liable for the debts 
f their predeceſſor, 612. 52. 
what extent liable, 7b. 53. 
and benefit of diſcuſſion, 7b. 

Heirs and executors of liſerenters, rules for 
determining thew intereſts, 356. 64. 
Service of heirs. See Service. 


Relief among heirs, 


HEIRSHIP moveables, 589. 17. 
mit them, 590. 17. To whom they belong, 76. 
What is included under them, ib. 18. The eldeſt 
heir-portioner entitled to them, 587. 13. Re- 
quire no ſervice, 627. 77. 


HERALDS, 69. 32. 


HEREDITAS jaceni, adjudications againſt. Sce 
Adjudication. 


-HEREZELD, 272. 10. 
HERITABLE juriſdictions. See Juriſdiction. 


HERITABLE and Moveable rights, 178. 3. What 
things are properly heritable, 16. 4. All rights 
connected with heritable ſubjects are heritable, 
179. 5.; even though not made real by ſeiſin, 
iv. Titles of honour, and rights which have a 
tractus fnturi tem poris, 180. 6. Leaſes of land, 
ib, Perſonal bonds. See Moveable. Bonds 
containing a clauſe of infeftment, and bonds 
excluding executors, are heritable, 183. 12. 
What if theſe laſt be conveyed to an aſſignee, 
His heirs aud executors, or ſimply to an aſſignee 
and his heirs, 16. Moveable rights may become 
heritable. See Moveable. Heritable debts do 
not become moveable by a ſupervening move- 


able ſecurity, 186. 16. Effect of requiſition, or 


of a charge or decreet for payment, ib. Con- 


ſigned money, after a declarator of redemption 
of a wadſct, moveable, 319. 23. Heritable 
ſubjects, their general characteriſtics, 187. 18. 
Some ſubjects of a mixed nature, partaking both 
of heritable and of moveable, i5. 19. The co. di- 
tion of the ſubject at the anceſtor's death, deter- 
mines the ſucceſſion, as does its condition at the 
time of the marriage, its nature with regard to 
huſband and wife, 188. 20. Whether an ad- 
judger's executors have right to arrears of in- 
tereſt due on the accumulate ſum in an adi udica- 
tion, 426. 45. 

All obligations relating to heritable rights muſt 
be perfected by writing, 457. 2. 

Heritable ſubjects cannot be ſettled by teſtament, 


591. 20. 


HERSHIP or maſterful driving off of cattle, 
777. 64. 


HIGHWAYS, ſtatute- work for repairing, 62. 14. 
Highways are inter regalia, 275. 17.; 331. 12. 


HISTORY, admitted as proof of ancient facts, 
TIS» 7. 


Heirs- portioners, to 


Who can tranſ- 


HY 


HOLDINGS, feudal. See Tenure. 


HOLOGRAPH deeds. See Privileged deeds. 


HOMICIDE. See Murder. 


HOMOLOGATION of imperfect deeds, 497. 47. 
Whcther deeds intrinſically null are validated 
by homologation, jk. In what caſes homologa- 
tion is excluded, 498. 48. Effet of homologa- 
tion, ib. 49. It has no effect as to third partics, 
ib, Whether it is proveable by witneſſes, 495. 
50. 


HORNING, letters of, 250. 55. On what war- 
rant they may proceed, 737. 9.; 740. 16. Iu- 
duciæ of the charge in hornings, ib. 10. Letters 
of horning granted ſummarily, 738. 11. General 
letters of horning, ib. See Diligence. 


HONORARIES of lawyers and phyſicians recover- 
able by an adtio mandati, 491. 32. See Fees, 


HONOUR, titles of, whether they might be appriſed 
or adjudged, 406. 7. They require no ſervice, 
626. 77. 


HOSPITALS or Miniſtries, 74. 4. 


HOUGHING of oxen, a ſtatutory crime puniſhable 
as theft, 776. 62. 


HOUSE rents, triennial preſeription of them, 565. 
17. 


_ HOUSES, ruinous within borough, the property of 


them is forfeited, if they are not repaired in ey 
years, 566. 18. 


HUNTING. See Game. 


HUSBAND, his right to admiuiſtrate the goods in 
communion, 95. 13. He is in ſome ſenſes the 
_ abſolute proprietor of them, ib. This right may be 
renounced by the huſband, or excluded by third 
parties, #5. 14. What things are exempted from 
the jus mariti, 96. 15. Huſband's obligation for 
the wife's debts, how limited, 7b. 16. In what 
caſes this obligation is perpetual againſt the huſ- 
band, 97. 17. Huſband's power over the per- 
ſoa of his wife, 98. 19. He is the wife's cura- 
tor, 99. 20. He mult be a party to all actions 
brought againſt the wife, 16. 21. Nor can ſhe 
do any deed, even relating to her own property, 
without his conſent, too. 22. In what reſpects 
this curatory differs from that of a minor, 4b. 23. 


Mutual rights of huſbands and wives. See Mar- 
riage. 


HYPOTHECK. Landlord's right in ſecurity of 
his tack-duty, 294. 56. Hypotheck either con- 
ventional or legal, ib. Hypotheck for rent, is 
competent not only to the landlord, but to his 
aſſignee, 1. Whether to an adjudger, ib. Hy- 

potheck 


I'M 


- *potheck on the fruits of the farm, J. 57, En- 
titles the landlord to retain them on the ground, 
till payment or ſecurity, 295. 58, 59. All fruits, 
without diſtinction of the crops, of which they 
are the growth, may be retained in ſecurity of 
the current year's rent, ib. 58. The right to re- 


tain, is ſtronger before the term of payment than 


after it, ib. 59. Hypotheck on the fruits entitles 
to recover them from third parties, ib. 60. It 

this right is uſed de recenti, the landlord may 
bring them back via ſicti, if not, he muſt ſue 
the poſſeſſor, 296. 60. Landlord's hypotheck on 
the cattle, 10. 61. It is not ſpecial on each, but 
general on the whole, 16. It may be made ſpe- 
cial by ſequeſtratioa or poinding, 1b. Whether 
the landlord has the right of recovery, 1b. This 
hypotheck is limited to three months after the 
term of payment of the rent, 297. 62. The hy- 
potheck, both on fruits and cattle, ſubſiſts, although 
the lands are ſubſet, ib. 63. A ſuperior has an 
hypotheck on the fruits of the vaſſal's lands for 
his feu- duty, 13. Hypotheck of invedta et illata 
of urban tenements, ib, 64. To what things it 
extends, ib. It is not fpecial on each piece of 
furniture or goods, 16. Tacit hypothec, 455. 
34. See Ship. | 


HYPOTHEQUES, what underſtood ſuch in the 
French law, 179. f. 


I 


FACTUS mercium navis levande cauſa, 501. 55. 
See Rhodia lex. 


ID1OTS, Infants, and Furious perſons, incapable 
of crimes, 4. 11.3 753. 6. Incapable of mar- 
riage, 89. 2. Curatory of idiots, furious and im- 
becile perſons, 148. 48. Diſtinction between im- 
becility and fatuity, 1b. The idiot, furious, or 
imbecile perſon, muſt be cognoſced ſuch by the 
ſentence of a judge, 149. 49. Brief of idiotry, 
what particulars it requires to be proved, 150. 
50. Who entitled to be tutor or curator to i- 
diots, ib. The perſon of the idiot muſt be pro- 
duced to the iaqueſt, 151. 51. Deeds done by 
idiots are void, though they have not been cogno- 
ſced, ib, The office of tutors to idiots is the ſame 
with that of tutors to pupils, 151. 52. Whether 

| reſtitution is competeut to idiots and furious per- 
ſons, 15. 


JEWISH law, in how far binding, 8. 26. Its 
ſanctions with regard to crimes, 751. Title of 
crimes paſſin: 


IGNORANTIA fatti, 494. 41. Ignerantia Juris, 
ib. Jgnorantia juris neminem excuſat, 500. 54. 
Whether it may be pleaded by foreigners, 455. 
33. | 


IMPERIUM merum, 22. 2. Imperiam mixt um, 
ib. - 


IN 


IMPRISONMENT, wrongous, 753. 31. Its . 


ture aad puniſhmeat, i5, The cogniſance of it be- 
longs ſolely to the court of ſeſſion, ib. It cannot 
be proſecuted for, after three years, 799. 110. 


IMPRISONMENT of debtors. See Priſon. 


IMPROBATION. See. Forgery, Reduction: im- 
probation, Improbation on the head of fa!ſehood 
is not loſt by the negative preſcription, 362. 12. 


INCEST, 774. 56. Capitally puniſhed by the Jew- 
iſh law, /. Which is adopted by ours, ib. Whe- 
ther the commixtion of brothers and ſiſters is re- 
pugnant to the law of nature, ih. Unixerſally re- 
probated, 1b. Whether it is inceſt where the per- 
ſous are not born in lawful wedlock, ib. 


INCIDENT diligence, 712. 71.3 728. 30. Set 
Proof. , 


INCIDENTAL juriſdiction, 25. 8. 1 
INCLOSURES, Conterminous heritors muſt bear 


half the expence of fencing a march, 268. 4. This 
obligation not extended to heritors, whoſe pro- 


perty does not exceed five or fix acres, ib. Crooked 


marches may be ſtraighted for the benefit of in- 
cloſures, ib. Breaking down or damaging inclo- 
ſures, 767. 39. 


INCOMPETENCY, a ground of advocation, 732. 
40. Pleadable only by the defender, ib. The 
ſeſſion may advocate upon incompetency, even in 
cauſes of which they have, not the immediate cog- 
niſance, ib. See Advocation. 


INCORPORATIONS, 489. 28. The majority of 


the proprietors have the power of making corpora- 
tion-laws, 16. Sce Communities. 


INDEBITT folutio, 500. 54. la what caſes a cor- 
dictio does not ly, ib. 


INDEMNITY, acts of, 798. 106. General indem- 
nity after a rebellion, ib. 


INDENTURES, 157. 62. They may be ſet aſide, 
on the head of minority and leſion, 45. 


INDICTMENT, criminal, 789. 87. The defender 
entitled to a full copy of the indictment, i5, Na- 
ture of the libel, 46. 89. See Criminal Proſecu- 
tion. 


INDUCLTE lezales, of hornings, 250. 55. Between 
citation and appearance in actions, 685. 6. In 
criminal proſecutions, 789. 87. 


INDUCTION of miniſters, $1. 18. 


INFAMIA juris, incapgcitates from being admit- 
ted as evidence, 324. 23. But not infamia fat, 


ANFANTS 


ib. 


n 
_ 


IN 
INFANTS incapable of crimes, 753. 6. 


INFEFTMENT, meaning of the word, 199, 18. 

See Seiſin. Infeftment in ſecurity, 325. 35. In- 
feftment of relief, 16. Its nature and effects, 326. 
36. 


INHIBITION, its nature, 395. 2. Its grounds are 
either a liquid debt or a depending action, 45. z. 
The legal forms required in inhibitions, 396. 4. 
Execution of inhibitions, 15. Publication of in- 
hibitions, 43. All inhibitions and interdictions 
muſt be regiſtered within 40 days of their publi- 
cation, 397. 5. In what regiſter they muſt be 
recorded, ih. b6, They ought to be marked 
with the ſubſcription of the clerk, 398. 7. In- 
hibition is not allowed to paſs on conditional 
debts, ih. 8.; nor where the debtor is notori- 
ouſly ſolvent, . Inhibition formerly . ſecured 
the moveable eltate, but it is now limited to 
the heritable, 399. 9. Whether inhibition 
reaches to obligations bearing a clauſe of ſeiſin, 
if ſeiſin has not actually followed, 15. Iuhihi- 
tion reaches acquirenda, ib. 10. It ſtrikes only 
againſt voluntary acts and deeds, 400. 11. If 
_ a wadſetter is inhibited, the reverſer who wants 
to redecm, mutt call the inhibiter in the declara- 
tor of redemption, ih. 12. Inhibition is only a 
negative diligence, and has no effect in tranſ- 
ferring the property, ib. 13. Deeds by an in- 
hibited perſon are not null, but are reducible 
by the inhibiter, and fland good as to all others, 
401. 14. Where ſeveral rights of aunualrent have 
been granted after inhibition, the deficiency of 
the fund, after paying the inhibiter, falls en- 
tirely on the leaſt preferable, ib. 15. Deeds 
contracted after inhibition are not ftruck at, if 
the inhibiter at any rate could have drawn no- 
thing, ib. 15. Grounds for reducing irhibitions 
402. 17. Purging an inhibition, ). 
Inhibition of a wife by a huſband, 102. 26. 
See Marriage. | 
Inhibition of tcinds, 382. 45. See Teinds. 


INJURY, obligation to indemnify the injured 
party, 445. 13. Injury, verbal and real, 784. 
80. Verbal. injury, /.; it requires animus in- 
Jjuriandi, ib. This preſumed where the offence is 
repeated ex intervall, 785. to. In what caſes 
it is not preſumed, 7b. Verbal injuries are ge- 
nerally puniſhed by a pecuniary fine, ih. 81. 
Action of damages for injuries, ib. Real in- 
juries, giving or aiming a blow, writing and 
publiſhing ſcandal, &c. arbitrarily puniſhed, 1b. 
See Damage. 


INIQUITY, a ground of advocation, 732. 40. See 
Advocation. 


INNOVATION, or novation of obligations, 530. 


22. Delegation, a ſpecics of innovation, 1b. 


INQUEST. Formerly all actions were tried by an 
inqueſt, 683. 3. Inqueſt for the ſervice of heirs, 
677. 59. See Service. Inqueſt or Jury in eri- 


_ 


IN 
minal trials, 791. 92. See Criminal proſecu- 


tion. 


INSTITOR and Prepoſitor, obligations on them, 
497. 46. 


INSTITUTE and Subſtitute, 606. 44. In entails. 
See Entail. 


INSTRUMENTS, notorial ſolemnities of, 462. 15. 
vee Writings. . 


INSURANCE, obligations of, 484. 17. Under- 
_ writers, #. Fraudulent ſinking of ſhips, 45, 


INTERDICTION of profuſe perſons, 152. 53. 
Voluntary interdiction, 75. 153. 55. Judicial 
interdiction, 25. 54. Interdictions mult be pub- 
liſhed and regiſtered, 153. 56. How interdic- 
tion may be taken off, 153. 55. It affects only 
the heritable eſtate of the interdicted perſon, 10. 
57. What deeds of his are valid, 154. 53. Re- 
duction capite interdlicʒianit, to whom competent, 
155. 59. Duty and office of interdictors, ib. 
Interdictions, how executed, 396. 4. 


INTERDICTS. Poſſeſſory actions are analogous 
to the interdicts of the Roman law, 702. 47. 


INTEREST or Uſance of money, 511. 75. Va- 


riations in the rate of intereſt, 20. 76. Intereſt due 
by the Roman law, on all contracts ex mora debito- 
rir, ib. Due by our law only ex /ege or ex padto, 
ib. When due ex /2ge, ib. 77- Due by ſtatute on 
bills proteſted for non-accep;arce or non-payment, | 
jb, Whether denunciation creates à currency of 
intereſl, 11. Ceſs, when fix months due, bears 
intereſt by ſtatute, 512. 77. Due by act of ſede- 
runt, on ſums paid by cautioners on dillreſs, 16. 78, 
Factors on ſequeſtrated eſtates, liable for the in- 
tereſt of rents recovered. 1b. Iutereſt due on the 
price of lands by the purchaſer, from the time of 
his poſſeſſion, ib. 79. Due by one receiving 
money belonging to another, which was bearing 
intereſt, ib. Due by executors receiving the 
deceaſed's money which was bearing intereſt, 
513. 79. Due on money liferented, i. Intereſt 
is due when money is advanced at the deſire 
of another, 10. 80. When due mine damni, ib. 
Due or money belonging to pupils, ib. Intereſt 
due by expreſs paction, ib. $4. In what caſes 
it is lawful or unlawful to accumulate intereſt, 7b. 
When intereſt is due by tacit or preſumed paction, 


514. 82. 
INTERLOCUT ORS of the court of ſeſſion. See 


Sentences. 


INTERPRETATION of laws, 1/7. 49. ; 18. 50, 
et ſeq. See Law. 


INTERRUPTION of preſcription, 576. 38. By 
what circumſtances or acts, the poſitive and ne- 
gative preſcriptions are effectually interrupted, 

Civil interruption, or via fadi, 578. 

40. 
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140. Interruption has no eſſect unleſs made by the 
creditor, ib. 41. Requiſites of interruption of the 
preſeription of real rights, 579. 44 Eſfect of n- 
terruption, 580. 45. See Preſcription. 


INTIMATION of affignation, 534. 3. See Aſſig- 


nation. 


INTRINSIC qualities in an oath, 717. 11. See 
- Oath, 


-INTROMISSION' by appriſers, 42. 19. Regn- 
lations regarding it by acts 1621 and 1633. See 
Appriſing. Indefinite intromiſſion or poſſeiſion, 
to what title it is to be aſcribed, 176. 3. Vi- 
-tious intromiſſion, 672. 49. In what caſes this 
paſſve title is excluded, #5. 51, It is purged by 
- confirming- executor, 673. 52. See Paflive titles. 
Iatromiſſion may be proved by witneſſes, even, to 
the effect of extinguithing 'a written obligation, 
723. 21. 


"INTRUSION, a ion of, 63g. 15. 


TWVECTA et illata, hypotheck on, to the. landlord 
of urban tenements, 297. 64. . Sce Hypotheck. 
"Thirlage of invecla et illata, 337. 25. See Thir- 


lage. 
"INVENTORY, of tutors and curators, 132. 21. 


Sce Minor. Inventory in confirmations, nature 
of, 661. 33. See Executor. Entry of heirs by 
inventory, 621. 68, See Heir cum beneficia. 


"INVESTIFURE, proper and improper, 198. 17. 
Traces of the ancient inveſtiture, 199. 18. Udal 


right of Orkney and Shetland, ib. Heir of in- 


veltiture, 508. 47. See Heir. 


"JOINT tratle, in what reſpects it differs from a co- 
partnery, 489. 29. Adventurers only bound by 
their own ſubſcriptions, 1b. If one adventurer be- 
comes inſolvent, the others have right to retain the 
whole ſtock till they are relieved of all eagageinents 
on account of the adventure, ib. They are pro- 
prietors of the ſtock pro indie, ib. 


IBENARCHA of the Romans, 62. 13. 


TRRITANCY, clauſe of, its nature and effet“, 
237. 25. Legal and conventional irritaney of feus, 
e non folutum canonemy ib. 26. there is no con- 
ventional irritancy, the legal one may be purged 
before declarator, 10. 27. Irritancy in wadfets, 


316. 14. 


IRRITANT and Reſolutive clauſes in entails, 594. 
25. See Entail. 


ISH and Entry, clauſe cum libero exitu et introitu, 
271. 9. 

TER. Servitude itineris, actus, vie, 331. 12. 
See Servitude. 


ER camerarii, 12. 36. ; 55. 38. 
Vol. IL 
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JUDGES, depute and ſubſtitute, 27. 13. The de- 
puty has the whole power of his principal, 15. 
No appeal lies from the ſentence of the deputy 
to his principal, uuleſs there is ſpecial ſtatute for 
it, 28. 18, Judges hold their office ad vitam aut 
culbam, 36. 32. Eſſential requiſites in a judge, 
ib. Oaths to be taken by judges, ib. 33. Fudi- 
ces pedanei, 22. 2. Salaries or appointments. of 
Judges, 72. 37. Corruption of judges, 763. 30. 
Beating or afironting of judges, 754. 32. Declin- 
ature of judges, 32. 24. A judge may be declined 
ralione cauſe, ratione privilegii, or rations ſuſpett# 
Judicit, 33. 25. See Dedliaature. | 


JUDICIAL law of Moſes, 8. 26. Hcw far it is 


binding on other nations tlian the Jews, ib. 


JUGGLERS, puniſhment of, 766. 39. 
 FURT fanguinis nung uam praſcribitur, 562. 12. 


| JURISDICTION, its eſſence and nature, 22. 2. 


Imperines mixtan of juriſdiction, and imperium 
merum, ib, The king is the fountain of juriſdic- 
tion, 23. 3. Juriſdiction limited to the territo- 
ry of the judge, 16. Juriſdiction is either volun- 
tary or contentious, 7. 4. The judicial ratifica- 
tions of wires are valuntariæ juriſdiftionis, ib. 
As are brieves of tutory and general ſervices of 
heirs, 1b. Whether the regiltration of deeds is 
ſo, ib. Civil and criminal juriſdiction, ib. 5. 
Superior and inferior juriſdiction, 24. 5. In what 
ſenſe the ſeſſion and exchequer are ſupreme courts, 
ib. Juriſdiction of inferior .courts, 1b. 6. Mixed 
juriſdiction partaking both of ſupreme and infe- 
rior. 20. As that of the court of admiralty, the 
commiſſaries, and the Juſtices in their quarter- 
ſeſſions, 16. Privative and cumulative juriſdic- 
tion, ib. 7.3 26. 9, 10. What juriſdiction is in 
Aubis preſumed, ih. Every power is conferred 
with juriſdiction which is neceſſary for carrying 
it into effect, 25. 8. Where there are two cu- 
mulative juriſdictions, the judge who firſt exer- 
ciſes juriſdiction has the jus prevertionir, 26. g. 
Juriſdiction either perſonal or patrimonial and 
heritable, 26. 11. Heritable juriſdictions abo- 
liſhed by act 20% Geo. II. c. 43. 27. 12. Juriſ- 
diction proper or delegated, ib. 13. Juriſdiction 
cannot be delegated, unleſs that power is expreſ- 
ſed in the grant, ib. Deputies have the ſame 
Juriſdiction as their principals, 28. 13. Delega- 
ted juriſdiction underſtood to be the act of the 
judge who delegates, i5. 14. No appeal there- 
fore lies from the ſentence of the depute to tha 
principal judge, 1b. Juriſdiction delegated for a 
particular cauſe, ib. 15. Civil juriſdiction found- 
ed ratione domicilii, 29. 16. Where a perſon hag 
two domicils, he is liable to both juriſdictions, 15. 
Civil juriſdiction ratione rei ſitæ, ib, 17. Where a 
perſon reſides in anether kingdom, but has an e- 
fate in this, the ſeſſion has the juriſdiction, ib. 18. 
Edictal citation, the mode of ſummoning ſuch per- 
ſons, 3a. 18. Arreſtment, juri/diftionis fundande 
cauſa for attaching the moveables of foreigners 
in this kingdom, 1b. 19. Border warrants of tha 
ſame- nature, ib. 31. 21. Caution judicio ffi er 
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Fulicatum folvi, 30. 19. Juriſdiction ration? con- 
gractus, 31. 20. Summary arreſtment of debtors 
within borough, 31. 22. Criminal juriſdiction is 
Founded either ratione domicilii, or ratione delicti, 
32. 23. On what grounds the juriſdiction of cer- 

_ tain judges may be declined, ib. 24. et ſeq. See, 
Declinature of judges. Furi/diftio in conſentienter, 
or prorogated juriſdiction, 34. 27. This either 
expreſs or tacit, 1b. Clanſe of regiſtration in the 
books of a court, does not import prorogation, 1b. 
28. When there is no room for prorogation, ib. 
29. Prorogalis de tempore in tempus, and de loco 
in locum, ib. Prorogatio de cauſa in cauſam, 35. 
30. Prorogation in what caſes excluded by ſta- 
tute, 75. 31. 

Juriſdiaion of the different courts of Scotland. 
See Seſſion, Exchequer, Juſticiary, &c. 

Ancient heritable grants of criminal juriſdiction 
now aboliſhed, 50. 29.; 60. 11. Except admi- 
ral juriſdictio is, 53. 35. Compenſation granted 
by parliament for thoſe who were deprived of 

them, 61. 11. 


Juriſdiction ſpiritual and civil of churchmen, 


84. 24. et ſeq. 
JURY or Aſſize, in criminal trial, 791. 92. See 


Criminal proſecution. 


FUS delilerandi of Apparent heirs, 61 3. 54. See 
Apparent Heir. 


FUS gladii, 22. 2. 
FUS in re and Fur ad rem, 441. 2. 


FUS mariti, 95. 13. See Huſband and Wife. 
IJ preventionis, 26. 9. See Juriſdiction. | 


Is relite, 111. 41. Whether perſonal bonds 
fall under it, 182. 10. See Moveable and Heri- 
table rights. Gratuitons deeds by a huſband on 
deathbed cannot hurt the jus relictæ, 651. 16. 
G54. 22. How far it may be affected by deeds 
in liege pouſtir, 651. 16. A wife accepting of a 
conventional proviſion is not underſtood to have 
renounced her jus relictæ, 652. 16. Effect of a 
wife's renouncing her jus relictæ in her contract 
of marriage, 653. 20. How far debts contracted 
by the huſband diminiſh the jus relite, 654. 22. 
A legacy by a huſband to his wiſe, does not go in 
part of her jus relictæ, 657. 25. 


Js repreſentationis in heritage, 585. 11. It ob- 


tains in the ſucceſſion of collaterals as well as 
deſcendants, 586. 11. It does not take place in 
the ſucceſſion to moveables, 643. 2. Unleſs in queſ- 
tions between the full and the half blood, 75. 


FUS ſuperveniens auftori accreſeit ſucceſſri, 299. 3- 
Exceptions from this rule, ib. 4 Whether it 
holds as to a bare conſenter to a diſpoſition, 16. 

| Whether it takes place in adjudications, 7+. 


JUSTICE, how defined, 2. 4+ 


KENNING to the terce, 3 50. 50. See Terce, 


KI 


JUSTICES of peace, when firſt appointed in Erryp- 


land and in Scotland, 62. 13. What was an- 
ciently their criminal juriſdiction, #5, Their ci. 
vil juriſdiction, ib, Their powers as to high» 
ways, bridges and ferries, i5, and 14. Of re- 
gulating harveſt-fees, and ſervants work, ib. Ap- 
plication of their fines, 1h. Preſent juriſdiction 
of juſtices of peace, 45. 14. They regulate the 
ſtatute-work jointly with the commilſioners of 
ſupply, ib. They judge in the law for preſery- 
ing the game, 63. 14. Their ſeſſions or times 
of meeting, 63. 15. Quarter-ſeſfions, 16. Forms 
of proceeding before them, 16. Their orders 
executed by conſtables, 1. 16. Extrajudicial 
powers of the juſtices, #5. 179. Whether they 
can impriſon, without a written warrant, upon a a 
ſigned information, ib. Magiſtrates bound to 
execute their warrants, 64. 17. The powers of 
the juſtices of Scotland are now by ſtatute the 
ſame with thoſe of England, ib. 18. Certain of. 
fences and crimes are cogniſable only in their 
quarter- ſeſſions, 16. Two juſtices, make a quo- 
rum, 16. Juftices have cogniſance in ſome re- 
venue matters, 65. 19. No commiſſioner of ex- 
ciſe, or brewer, can act as a juſtice in matters 
of exciſe, ib. Juſtices judge in offences againſt 
the ſtatutes for encouraging the linen manufactory, 
16. Juſtices have no power to impriſon debtors 
for civil cauſes, 740. 16. The magiſtrates of 
ſome boroughs are, by their charter, juſtices - 
within their bounds, 66. 21. The eldeſt magi- 
ſtrate of every royal borough is in the commiſ- 
ſion of the peace, il. 


JUSTICE-ayres, or Circuits of juſticiary, 49. 26. 


Regulations reſpecting the holding of theſe 
courts, 16. New regulations introduced by 230 
Geo. III. c. 45. See Appendix, Ne g. 


JUSTICIAR or Juſtice-general, 47. 24. 
JUSTICIARY, court of, in what ſenſe ſupreme, 


47. 24. Ancient conſlitution of that court, 48. 
25. Its preſent conſtitution, 48, 26, Judges 
and circuits, 1b. Juſtice-clerk, his office and dig- 
nity, 49. 26. Criminal juriſdiction of the court, 
49. 27. Its civil juriſdiction by appeal, 50. 28. 
Trials before the juſticiary. See Criminal pro- 
ſecution. New regulations reſpecting the court 
of juſticiary. See Appendix, No g. | 


K 


KAIN, whether held part of the yearly rent in the 


valuation of teinds, 374. 32. See Teinds. 


% 


KING. Whetker the Scottiſh kings had the right 


of legiſlation, 13. 38. Formerly the king was 
underſtood to have a reſerved power of exerciſ- 
ing juriſdiction, when once beſtowed, 36. 1, It 
is now otherwiſe, 37. 1. King's general and 

privy 
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privy council, 40. 9. King's right to nominate 
the judges of the court of ſeſſion, 42. 14. King's 
revenue court. See Exchequer. King ſupreme 
orer the church, 75. 6. He is patron of all 
church benefices, where the right of patronage 
does not appear in a ſubject, 77. 10. He comes 


in place of the biſhops in churches of which they 


had the patronage, ib. His peculiar privileges 
as patron, 79. 15. Quad nullius eft, ft domini 
regis, 166. 11. et ſeq. The annexed property of 
the crown cantiot be alienated, unleſs under cer- 
tain ſtatutory limitations, 196. 14. Crown not 
liable in warrandice, 204. 27- 
right is complete without ſeiſin, 214. 44. King's 
ward-vaſſals, 228. 7. King's right in eſcheat 
goods, 253. 58.; 256. 64. ö 

Whether the King is privileged againſt pre- 
ſcription, 572. 31. 
In the ſucceſſion to feus, the king, in default 
of heirs whatſoever, ſucceeds as ultimus heres, 
676. 2. Where lands hold of a ſubje& ſuperior, 
the king names a donatary, who is preſented to 
the ſuperior, 677. 3. Neither the king nor his 
donatary are liable beyond the value of the ſuc- 
ceſſion, ib. 4. Whether the king's right can be 
hurt by a deed on deathbed, 1b. The king ſuc- 
ceeds as ultimut heres to baſtards, 678. 5. If 
the baſtard has lawful children, the king is exclu- 
ded, ib. 6. 5 

King's eaſe, 373. 29. See Teinds. 

Property of the crown. See Regalia. 


KING's advocate, his powers in the proſecution of 
crimes, 751. 2. See Crimes. 


KIRK. See Church. 


KNAVESHIP, 335. 19. See Thirlage. 


L 


LABOURERS may be compelled by the juſtices 
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to ſerve at ſtated rates, 156. 61. Country la- 
bourers, their wages regulated by the juſtices, 
62. 14. Labourers hired for a term, See Ser- 


vant, 


LAW. Its extenſive as well as more limited ſig- 
nification, 1. 1. Its definition in the ſenſe of ju- 
riſprudence, 2. 2. General characteriſlies of it, 
#. 3. It mult preſcribe nothing contrary to 
material juſtice, i5, The internal obligation of 
law, and its ſanction, expreſs or tacit, ib. 5, The 

anction of law threatens puniſhment, but cannot 
beſtow reward, 3. 6. Laws bind all the ſubjects 
of a ſtate, 7. 22. Promulgation of law, its effect, 
7. 2t. Laws regulate only future caſes, 8. 23. 
Declaratory laws, 15. Permiſſive laws, their 
force, ib. 24. Prohibitory laws, their nature 
and effect, 21. 59. What is prohibited is not 
neceſſarily annulled, 1b. Whether the benefit 
of prohibitory laws may be renounced, 22. 60. 

Law of nature derives its origin from God, 


3+ 7. Its objects, God, our neighbour, and our- 


The crown's 
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ſelves, ib. 8. It binds immutably the whole 
human race, 4. 9. Primary law of nature, and 
ſecondary, ib. 12.13. Law of nature may be 
added ta, or circumſcribed by the Supreme 
power, 7. 20. . 

Law of nations in its proper ſenſe, 5. 14. 
In its moſt common acceptation, ib. 15. It en- 
forces the law of nature, 6. 17. 

Civil, poſitive, or municipal laws, 6. 18. Ci- 
vil law, either divine or human, 8. 26. Judicial 
law of Moſes, how far obligatory on other na- 
tions than the Jews, ib. Roman law, its authori- 
ty and hillory, 9. 27.3 15. 41. Canon law, its. 
origin and nature, 9. 28, It conſiſts of the 
decretum and decretalia, ib. What underſtood by 
the Common law, 16. 

Municipal law of Scotland, 10. 30. It is 
either ſtatutory or conſuetudinary, ib. Ancient 
ſtatutory law of Scotland, ib. 31. Regiam Majeſ+ 
tatem quoniam attachamenta, &c. ib. 32. et ſeq» 
Ancient form of enacting our laws, 13. 38. 
Conſuetudinary law of Scotland, 15. 43. Evi- 
dence required to prove conſuetude, 16. 44. 
Conſuetudinary law univerſal or local, 17. 46. 
All laws regarding private right are reſerved en- 
tire by the Union, 17. 48. Rules for the inter- 
pretation of laws, jb. 49. The rubric or pre- 
amble may interpret the ſtatutory part, i5. How 
laws muſt be interpreted, ſo as to exclude ab- 
ſurdity, 18. 50. However contrary to equity, 
they muſt be literally interpreted, if the words 
are clear, ib. They ought not however to be 
conſtrued with critical ſubtilty, but according to 
their moſt obvious meaning, 16. 51, Obſcure 
laws may be explained from the purview, con- 
text, or collateral circumſtances, ib. 52. Doubt- 
ful laws ought to receive that interpretation 
which ſuits beſt with the intention of the law 
giver, 19. 52. The interpretation of laws ought 
ſometimes to be ample, and ſometimes ſtrict, ik. 
53. Correctory ſtatutes ought to be ſtrictly 
interpreted, 16. and laws which deviate from 
conflitutional principles, ib. Temporary laws, 
or ſuch as cnact ſolemnities of deeds, or regard 
particular cafes, muſt be ſtrictly interpreted, 
ib. 54+ Privileges, penal ſtatutes, and cuſtomary - 
laws are ſtrictly interpreted, 20. 55. Satutes 
regarding matters favoured by the law ought 
to be liberally interpreted, 1b. 56. Marriage 
and the liberty of the ſabject, are favourites of 
the law, 16. When laws may be extended to 
ſimilar caſes, ib. 57. Other rules for the inter- 
pretation of laws, 21. 58, 

Feudal law. See Feudal ſyſtem and Feu. 

Acts of Parliament, Sederunt, Cc. See Ads. 


LAWBURROWS, letters of, 689. 16. Contra« 


vention of, ib, 
LEA D-mines, 275. 16. 
LEASE or Tack of land. See Tack. : 


LEASING making, or verbal ſedition, 762. 29. 


LEGACY, 
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LEGAcx. its nature, 646. 6. Le js not due till 
"the death of the granter, h. Univerſal legacy, 
1b. Nuncupative or verbal legacy, ib. 7. Le- 
gacies are good, dummodo conſtet de perſona, 
though he ſhould be erroneouſly named, 647. 8. 
Conditional legacies, 1b. Legacies are perſonal 
to the legatee, and, on his deceaſe, do not paſs 
to his executors, 647. 9. Legatum rei aliens, 
648. 10. The legacy of a moveable bond is 
: cancelled if the teſtator afterwards takes an heri- 
table ſecurity for the ſum, ib. Univerſal legacy, 
its import, 649. 11. General legacy or /egatum 
-guantitatir, ib. Special legacy, its nature, #6. ; 
nat revoked by a poſterior gencral diſpoſition, i“. 
General legacies of ſums of money, 5. 12. Te- 
gatum generis, 650. 13. 


LEGAL reverſione, 311. 2. Of appriſings, 407. 
10. Sce Appriſing. 


LEGISLATION reſides in the ſupreme power, 6. 


19. Dependent flates have naturally no right 
of legiſlation, . But ſeudatory ſtates have ſuch 
right, 7. 19. See Law. 


LEGISLATURE, 6. 19. Legillature of Scotland, 
13. 38. See Law. 


EEGITIM is due only out of the eſtate belonging 
to the father at his death, 652. 17. To whom it 
is due, ib. Where a man leaves a widow and 
children, what part is legitim, 653. 19. Where 
the wife renounces her jus relictæ, by accepting a 
*ſpecial proviſion, ib. 20. Legitim is not due to 
children forisfamiliated, 65 5. 23. Effects of. a 
- child's renouncing the legitim, 25. The legitim 
is veſted without confirmation, 659. 30. 


LESITIMACY of oſfepring, preſume? gm the 
marriage of the parents, 115. 49. Pater eff quem 
nu, demonflrant, ib. This preſumption cannot 

be defeated but by direct proof, ib Whether 
the concurring teſtimony of huſband and wife is 
fuffic ent to elide the legal preſumption, 15. Im- 
potency of the huſband defeats the preſumption, 

ib. 50. Proof of the huſband's abſence may like- 
wiſe defeat it, 1. What length of abſence ſuffi- 
cient, ib. Legitimaey is preſumed in a ſervice, 
G20. 66. 


LEGITIMATION by ſabſcquent mani, ze, 116. 
52. Letters of le gitimation, #5, Effect of them, 


679. 5. See Baitard, 


LETTERS of ſonr forms, 737. 9. Of horning, 
caption, &c. See Horning, Caption, Cc. 


LIBEL of ſummonſes. See Summons. Libel ja 


criminal trials, 789. 89. Its nature, terms, and 
concluſions, ib. See Criminal proſecution, 


LIBELLERS, not entitled to the * of Par- 
liament, 39. 8. 


LIBERATION, letters of, 740.15. Whether ne- 
ceſſary to liberate debtors from priſon, ib. 
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— of the ſubject, favoured by law, 20. 56. 
LICENCE to purſue before PIG, 665. 39. 


See Executor. 
LICKING of thumbs, 479. 5. See Sale. 
LIEGE penis, 637. 95. See Deathbed. 


LIFERENT, 346. 39. Its nature, and how diffe- 
renced from the Roman ufurfrudnur, ib. 40. Con- 
ventional liferents, 10. 41. Simple liferent, its na- 
ture, ih. Oh uſufruttuarit inheret, ib. Lif- 
rent by reſervation, 347. 42. It is rather a limi- 
ted fee than a liferent, ib. Powers of a liferenter 

by reſervation, 1b. Liſc- auuuities ſecured on 
land, ib. 43. Liferenters are entitled to all the 
fruits of the ſubject, both natural and civil, 358. 
56. They muſt uſe their right falva rei ſul lan- 
tia, ib. 57. Cannot grant leaſes longer than 
their life, /5, Whatever is pars feli, as coal or 
minerals, falls nat under liferent, ib, Tercers 
"however may work coal, ib. Whether growing 
timber falls under liferent, 354. 58. Liferenter 
infeft ca» Hen, ib. Liferenters by reſervation, 
ib. Lifere: aters obliged to give cautis uſufr uctua- 
ria, ib. 59. Where walle is committed by the 

liferenter, whether action is competent, ib. 
Liferent of houſes, 354. 60. Where the houſe 
needs repairs, #5, The fiar of a decayed hovle 
cannot be obliged to put it in repair, 355. 60. 
The liferenter muſt, at the ſuit of the fiar, re- 
pair decaying houſes within borough, or cede 
"rhe poſſeſſion, 7b, 
Liferenters are liable to all the burdens affe&- 
ing the ſubject, 355. 61. A liferent annuitaut 
.of a ſum of money out of lands, is chargeable 
with the land-tax, #5, A liferenter is liable to 
maintain the heir, 76. 62, How this is qualified, 
356. 62. This burden is perſonal to the life- 
renter, 76. 63. Liferenters, whether bound to 
contribute to building or repairing a miniſter's 
manſc, 388. 57, See Manſe. | 
Extinction of liferents, 356. 64. Rules for de- 
termining the intereſts of the heir and executors 
of the liferenter, j5, Where the liferenter was 
in the natural poſſeſhon of the ſuhject, 357. 65. 
Where the ſubjects liferented are fiſhings, col- 
heries, mills, perſonal and heritable bonds, 76. 
66. Period of the commencement of liferents, 
358. 67. Liferent to widows is paid per advance, 
ib. Liferents extinguifhable by renunciation, 
1b. 68. | 
Legal liferents. See Terce, Courteſy. 
Liferent eſcheat. See Eſcheat. 
Liferent tacks. See Tack. 


LINT, ſteeping, in lochs, or burns, or in moſs- 
holes, puniſhable, 767. 39. 


LITIGIOUS. The publication of an inhibition, 
renders the eſtate of the debtor litigious, 398, 7. 
'Denunciation'in an appriſing renders the ſubje& 
litigious, 410. 16. Exceptions from this rule, 
ib. Citation in a ſummons of adjudication ren- 
ders: the ſubject to be adjudged litigious, 425. 
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41. Inchoated diligence againſt bankrupts, ren- 
ders their eſtate litigious fo as to void voluntary 


rights, 698. 38. 


LITISCONTE STATION, its nature and effects, 
711. 69. 712. 70. 


LOAN or Mutuum, 448. 18. Fungibles only the 
ſubject of loan, 10. Obligations on the borrower, 
449. 19. Loan of money muſt be conſtituted by 
writing, 722. 20. 


LOCALITY and Modification, decreet of, 383. 
47. See Stipend. 


LOCATION, 483, 14. ; transfers not the property 
to the leſſce, i5, Obligations on the leſſor, 76. 
15. Implied warrandice in this contract, 156. 
Duties incumbent on the leſſee, 75. 16. 

Lncatio operarum, 451. 16.; 483. 16. See 
Maſter and Servant. 

Freighting of ſhips, a ſpecies of location. See 
Ship. 


LOCK or Gowpen. See Thirlage. 


LOCUS prenitentie till writing intervenes, in con- 
tracts that require writing, 458. 3. Where rer 
non eft integra, penitentia is excluded, 1. In 
pacta liberatoria, there is no lacus pænitentiæ, ib. 


"LOOSING of arreſtment, 546. 12. When caution 
is admitted, ib, See Arreſtment. 


LORDS, Britiſh Houle of, its civil and criminal ju- 
riſdiction, 39. 8. 


LORDS of Erection, 368. 18. 


LORD of Regality. See Regality. Whether the 
ſingle eſcheat of rebels within the regality be- 
longed to him or to the Sovereign, 256. 64. 


LUCRATIVE ſucceſſor. The heir ab be ſo, 
who incurs the paſſive title of preceptio beredi- 


tatis, 633. 89. Who are reckoned to ſucceed by 
a lucrative title, i. 90. See Paſlive titles. 
LUNATICS. See Idiot. 


LION King of Arms, 69. 32. His juriſdiction and 
miniſterial powers, 70. 33. 
M 


'MACERS. Who have the nomination of them, 
70. 33. Whether they have any juriſdiction, ib. 


MAGISTRATES. See Borough. 


MAFESTATIS crimen, 757. et ſeq. See Treaſon. 


MAILS and Duties, action of, 703. 49. To whom 


competent, ib. 
Vor. II. 


Sometimes petitory and ſome- 


MALA files. 
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times poſſeſſory, ib. Arrears of mails and du- 
ties preſcribe within five years after the tenant's 
removal, 567. 20. 


See Bona et Mala fides. 
MALCOLM M. Kenneth, ſtatutes of, 10. 31. 


MALITIIS hominum nan eft indulzendum, 341. 
33. 


MANDATE, contract of, 490. 31. 
be accepted, ib. Whether it is a gratuitous con- 
tract, 491. 32. Honoraries of lawyers and phy- 
ſicians recovered by an atis mardati, ib. Man- 
date is either expreſs or tacit, ih. 33. Preſumed 
mandate of lawyers and procurators to appear 
for parties, 1. Things lawful are the only ſub- 
ject of mandates, 15. Obligations on the man- 
datary, ib. 34. Foreign factors, obligations on 
them, 492. 34. The mandatary muſt not exceed 
the fines mandati, ib. 35. He has diſcretionary 
powers, where there are no ſpecial rules laid 
down, ih. A mandatary is obliged to commu- 
nicate eaſes, ib. Several mandataries are liable 
finguli in folidum, ib. What diligence is incum- 
bent on the mandatary, #5. 36. In what caſes 
he is anſwerable for a culpa levis or leviſima, 
493. 37. Obligations on the mandant, 16. 38. 
What is comprehended under a general mandate, 
ib. 39. General mandataries cannot gift the 
mandant's property, #5. ; cannot fell heritable 
eſtates, or valuable moveables, 16. have no 
powers to enter the mandate heir to an anceſtor, 
494+ 39. 3 have no power to tranſact, or refer to 
ac biters, ib. Though a mandate ſhould. be ge- 
neral in its form, yet the ſubjoining of certain 
particulars make it ſpecial, . Expiration of 
mandates, 494. 40. /, By revocation, ib. ; 
2dly, By renunciation, ib. ; 34ly, By the death 
of the mandant, ib, ; 4% %, By the death of the 
mandatary, ib. Where the mandatary, ignorant 
of the mandant's death, continues to execute the 
commiſſion, ib. 41. 

Procuratories of reſignation, and precepts of 
ſeiſin, are mandates, 495. 42. 

Exercitors, mandataries. See Exercitor, Pre- 
poſitors aud Inſtitors. 


How it may 


MANSE of miniſters, 387. 55. Obligation on the 
heritors to build one where it is wanted, 388. 
56. The preſbytery proportions the expence 
among the heritors, according to their valua- 
tions, ib, A manſe includes ſtable, barn, byre, 
and a garden, 16. 57. Liferenters not conſidered 
as heritors with reſpect to this obligation, ib. 
Whether liferenters are bound to contribute to- 
wards repairing the manſe, 389. 57. When the 

manſe is put in ſufficient repair, the miniſter 
muſt keep it ſo, ib. 58. Form of declaring a 
manſe free or ſufficient, ib. Maaſes and glebes 
are not alienable by the incumbents, 391. 61. 


MARCHES. Proprietors of land may oblige the 
conterminous heritor to bear half the expence 
10 E of 
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of a mutual fence, 268. 4. Straighting ef 
.marches, 10. 56. 3. 


MARGINAL notes. Sce Writings. 
MARISCIIAL of Scotland, 54. 37. 


MARRIAGE, definition of, 89. 1. Conſtituted 
ſolely by confent, 89. 2. It is a favourite of 
the law, 20. 56. Idea of marriage by the canon 
law, ib. Antenuptial contracts and promiſes of 
marriage, may be reſiled from, 90. 3. ; unleſs a 
copula has followed, 90. 4. The conſent eſſen- 
tial to marriage is either expreſs or tacit, 90. 5. 
Not neceſſary that it be celebrated by a clergy- 
man, ib. Sufficient if the parties acknowledge 
each other for man and wife, 1. What circum- 
ſtances preſume conſent, 91. 6. Whether habite 
and repute is ſufficient evidence, 16. The con- 
ſent of · parents or curators is not neceſſary, ib. 


Marriage is null where there is an incapacity of 


When either of the parties 
is already married, ib. When it is contracted 
within the prohibited degrees, 15. Computation 
of the degrees of propinquity and affinity, 92. 8. 
Within what degrees marriage is prohibited. 
Proclamation of bans is requiſite to a regular 
marriage, 93. 10. Clandeſtine marriage, #6. 
11. 

Legal and conventional rights conſequent on 
marriage, 94. 12. Communion of goods, 16. 
Jus mariti, 95. 13. This right may be renoun- 
ced by the huſband, or excluded by third par- 
ties, 95. 14. What things are exempted from 
the jus mariti, 96. 15. Paraphernal goods, 96. 

_ 15.3 103. 27. Huſband's obligation for the wite's 
debts, how limited, 96. 16. In what caſes the 
obligation is perpetuated againſt him, 97. 17. 

The huſband not liable in ſuch debts, as, if due 
to the wife, would have excluded his jus marilt, 
98. 18. Huſband's power over the perſon of his 
wife, 98. 19. Separation 4 menſa et toro, ib. 
The huſband is the wife's curator, 99. 20. She 
cannot ſue or be ſued, unlefs the huſband is a 
party in the action, 99. 21. All deeds done by 


procreation, 91. 7. 


a wife without her huſband's conſent, are null, 


100. 22. The curatorial powers of the huſband 
draw back to the proclamation of bans, ib. In 
what reſpe& this curatory differs from that of a 
minor, 100. 23. Obligations ariſing from the 
wife's delict, 101. 24. Perſonal obligations of a 
wife, even with the huſband's conſent, are null, 
ib. 25. Exceptions from this rule, 4. Where 
the wife is prepoſita negotiis, 102. 26. Inhibition 
of a wife by her huſband, 1%. Obligations which 
a wife may grant with her huſband's con- 
ſent, 103. 27. Her power of making deeds mor- 
tis cauſa, ib. 28. Donations inter virum et uxo- 
rem are valid, but revocable, 104. 29. Remu- 
neratory grants fall not under this deſcription, 
nor ſettlements in contracts of ſeparation, 105. 
30. Donations inter virum et uxorem, may be 
revoked either expreſsly or tacitly, 106. 31. The 
right of the donee is pendent till the death of the 
donor, 107. 32. Judicial ratification of deeds 
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granted by the wife, 107, 33. What if the wife 
has been compelled to the ratification, ib. 34. 
Effect of this ratification, 108. 35. Not necefla- 
ry to validate deeds, but only to ſecure them 
from challenge, 109. '36. 

Marriage cannot be diſſolved by conſent, 109. 
37. Effet of marriage diſſolving by death with- 
in the year, ib. 38.; 112. 42. The right of the 
ſurvivor in all goods which fell under the com- 
munion ceaſes, 110. 39. Unleſs a living child 
has been born of the marriage, ib. 40. Preſents 
to either of the parties, are underſtood as abſo- 
lute gifts, ib, Effect of marriage diſſolving after 
the year, 111. 41. Divorce on account of adul- 
tery, its effects, 112. 43. 48. Divorce on ac- 
count of wilful deſertion, 113. 44. 46. Divorce 
cannot proceed by colluſion, 16. 45. Rights 
conſequent on the diſſolution of marriage. See 
Terce, Courteſy. 

Conventional proviſions in marriage-contraQts, 
exclude the legal ones, 490. 30. A liferent pro- 
viſion to a widow of all goods and gear, does not 
exclude the huſband's creditors, ib. & proviſien 
in a marriage-contraR, to a wife, of the moveables 
belonging to her huſband at his death, includes 
heirſhip moveables, 1. See Contract of Mar- 

riage. 


Caſualty of marriage. See Superiority. 
MARTIAL-Courts, their juriſdiction, 5 3. 36. 


MASTER and Servant, obligations between them, 
483. 16. Sce Servant. 


MASTER of a ſhip. See Exercitors and Ship. 


MEDITATIO fuzz, 31. 21. 


MENSAL churches, 364. 11. 


MESSENGERS at Arms, 69. 32. ; 73. 38. Pro- 
perly Lyon officers, but are ſubſervient to the 
courts of Seſſion and Juſticiary, 70. 32. Meſſen- 
ger's powers in poindings, 554. 26. Deforce- 
ment of meſſengers, ib. 27. See Deforcement. 


MESSIS ſementem ſequitur, 174. 26. 
MICHAELMAS head-court, 57. 5. - 


MILL, 268. 5. Whether mills are carried by a 
charter of the lands, ib. Whether a perſon may 
build a mill on lands aſtricted to another, is, 


Mill-ſervices, 333. 19. Sec Thirlage. 


MINERALS, what kinds are inter regalia, 275. 
16. 


MINES of gold and filver. See Regalia. Of tin, 
copper and lead, 275. 16, 


MINISTERS, form of their admiſſion, See Patro- 
nage. Proviſion for their ſupport. See Stipend, 
Manſe, Glebe. Different orders of clergy. See 


Church, 
MINISTRIES 
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MINISTRIES or Hoſpitals, 74. 4- 


MINOR. Guardianſhip of minors by tutors and 
curators, 121. 1. Tutors-teſtamentary or nomi- 
nate, 1b. 2. To whom the right of naming tu- 
tors is competent, ib. Tutors-teſtamentary, 
their office and obligation, 122. 3. Tutors of 
law, ib. Diſtinction of agnates and cognates, 
123. 4+ Where ſeveral agnates are equally near 
to the pupil, who is entitled to be tutor at law, 
ib. 5. Form of ſervice of a tutor at law, 124. 
6. Tutor of law has not the cuſtody of the pu- 
pil's perſon, but the mother or the next cognate, 
125. 7. Tutors-dative, ib. 8. Form of paſſing 
tutories-dative, ib. 9. Factor appointed where 
there are no tutors, 126. 10. Curators named 
by the father, or choſen by the minor, ib. 11. 
Who may be tutors or curators, 127. 12. Cura- 
tor bonir, and curator ad liter, ib. 13. Tutor datur 
perſonæ, curator rei, 128. 14. In what particu- 
lars their offices coincide, 16. 15. Powers of 
both in acts of adminiſtration, 129. 16. Their 
powers in alienating heritage and moveables, 1b. 
17. Whether the authority of the court is ne- 
ceſſary in ſuch alienations, ih. Tutors and cura- 
tors may tranſact doubtful claims, but cannot 
alter the courſe of the minor's ſucceſſion, . 1 30. 
18. They cannot be audores in rem ſuam, 131. 
19. They cannot aſſign the minor's bonds, #b. 
Acquiſitions by tutors and curators affecting the 
minor's eſtate, 1b. They may accept or decline 
the office, 132. 20. Conſequence of acceptance, 
ib They muſt make an inventory, 132. 21. 
Penalties for neglecting to make an inventory, 
133. 22. Till then, they have no proper autho- 
rity, 1b. 23. Their duty in the caſe of the pu- 
pil's perſon and education, in paying off his debts, 
and doing diligence againſt his debtors, 134. 24. 
They muſt employ profitably the rents of his e- 
ſtate, 135. 25. Whether they may purchaſe 
lands, 1b. To what degree of diligence they are 
obliged, 133. 22.3 136. 26. They are liable „in- 
guli in ſolidum, 136. 27. Exceptions from this 
rule, ib. Pro-tutors and pro-curators are under 
the ſame obligation to diligence, i5. 28, Powers 
of pro-tutors and pro-curators, 16. 

How the office of tutors and curators expire, 
137. 29. Whether they may renounce, ib, Ae- 
cuſatio ſuſpecti tutorit, ib. The duration of their 
office depends on the deed which conſtitutes it, 
138. 30. Adio directa tutele vel curatele, 139. 
31. Adio contraria tutele vel curatelæ, ib. 32. 

Rights competent to, and duties incumbent on 
pupils and minors, 140. 33. Effect of deeds by 
minors, with or without curators, 1b. Reſtitu- 
tion of minors, 141. 34. Qadriennium utile, ib. 
35. Minority and leſion muſt both be proved, 
142. 36. In what caſes leſion is preſumed, 143. 
37. Againſt what deeds is reſtitution compe- 
tent, ib. 38. What ratification bars reſtitution, 
144. 39. Whether reſtitution is competent a- 
gainſt a minor, 16. 40. The reſtitution ought to 
be mutual between the minor and the other con- 
tracting party, 4b. 41. Reſtitution tranſmits to 
the minor's heirs, 145. 42. Minor ratifying a 
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deed by oath, 504. 60. Minor non tenetur placi. 
tare de hereditale, 146. 43- What is underſtood 
in this ſenſe to be hereditas, ib. 44. This privi- 
lege is competent to a minor chere his right is 
conſequentially, not directly, affected, 146. 45. 
In what caſes this privilege is excluded, 147. 46. 

\ Pupils cannot be impriſoned for civil debts, 148. 
47. Minors are ſaved from the effet, both of 
the poſitive and negative preſcription, 574. 35. 
Minors, if capable of dole, may be criminally pro» 
ſecuted, 786. 82. 


MISPRISION of treaſon, 762. 28. 


MISSIVE letters in re mercatoria, do not require 
the ſolemnities eſſential to common deeds, 466. 
24+ 


MODERAMEN inculpate tutele, 168. 41. Sec 
Murder. 


MODIFICATION of teinds for miniſters' ſtipend, 
383. 46. Quautum of ſtipend, ib. Power of 
augmenting ſtipends, ih. Decreet of modification 
and locality, ib. 47. See Stipend and Teinds. 


MOLESTATION, aQtion of, 702. 48. 


MORA in the ſuperior, excludes from non-entry du- 
ties, 246. 45. 


MORTANCESTRY, brief of, 618. 62. See Ser- 


vice. 


MORTIFICATION, 225. 10, 11. Whether there 
is any difference between lands given to prelates 
for behoof of the church, or in puram eleemoſy- 
nam, ib. What ſervices are due in church-fees, 
ib, Mortifications to Popiſh uſes, annexed to the 
church on the Reformation, ib. 11. Whether 
lands may be. mortified without the ſuperiors 


conſent, ib. The power of mortifying is now 
conſiderably limited, 16. 


MOVEABLE and Heritable rights, 178. 2. Things 
properly moveable, 180. 7. Sums employed in 
trade, 181. 8. Stock of public and private co- 
partneries, ib. Perſonal bonds, when moveable 
and when keritable, 181. 9. Bills, moveable, ib. 
Perſonal bonds bearing intereſt, are moveable as 
to ſueceſſion, but heritable as to the fiſk, and the 
rights of huiband and wife, 182. 10. Bond pay- 
able to the creditor, and his heirs and executors, 
is moveable, 183. 11. All obligations bearing 
interelt ex lege, are moveable, 184. 13, 

Moveable rights become heritable by deſtina- 
tion, 185. 14. By a ſupervening heritable ſecu- 
rity, ib. A land-eſtate conveyed to creditors, or 
to a truſtee for their payment, makes the move- 
able debts for a time heritable; till the ſale of the 
ſubject, 1b. 15. The price of a land- eſtate vo- 
luntarily fold, is moveable, but when Jjudicially 
fold, the intereſt of the real creditors remains he- 
ritably ſecured till they are paid, 186. 17. 


MULTIPLE» 
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MULTIPLE-poinding, action of, 743. 23. By 


whom it may be brought, i). Intention of the 
action, ib. Effect of a decree in it, ib. 


% 


MULTURE. See Thirlage, 
MUNERA publica, 132. 20. 
MUNICIPAL law. See Law. 


MUNICIPIA of the Romans had no right of le- 
giſlation, 7. 19. | | 


MURDER, 767. 40. Diſtinction by the old law 
between forethought felony and chaud mella, ib. 
This taken away by 1661, c. 22, 10. Caſual ho- 
micide, ib. 41. Homicide in ſelf-defence, 106. 
Naderamen inculpatæ tutelæ, ib. The laughter 
of night-thieves is Jawful, ib. ; and of thoſe who 
aſſiſt in maſterful depredations, ib. Malice is the 
eſſence of the erime of murder, 768. 42. It is 
preſumed from the act of killing, but may be ex- 
cluded by ſpecial circumſtances, ib. Homicide 
in rixa, ib. Where the murderer intending to 
kill one, kills another, 16. 43. Death muſt en- 
ſue from the wound, 769. 44. 

Aſſaſſination, 769. 45. The bare attempt to 
aſſaſſinate is capital, ib. 

Suicide, 769. 46. The ſingle eſcheat falls on 
it, ih, The donatary to it, muſt bring a decla- 
rator before the ſeſſion, calling the neareſt of 
kin, ib. 5 

Parricide, 770. 47. 


Preſumptive or ſtatutory murder, 770. 48. 


Importers of poiſon, 16. Act 1690 regarding 
preſumptive child-murder, iz. Duelling, 770. 
49. The circumſtance of fighting with mortal 
weapons is capital, though death ſhould not en- 
ſue, i5. A challenge muſt precede, for a ren- 
counter is not capital, 1). Seconds and chal- 
lenge-bearers puniſhed with baniſhment and eſ- 
cheat of moveables, 771. 49. 
Murder may be tried by the ſheriff, 57. 4. 


MUTILATION and Demembration, 771. 50. 

MUTINY act, its nature, 53. 36. 

MUTUU7T or Loan, 443. 18. Fungibles only 
are the ſubject of uu⁰u,ju, ib. Oligations on 


the borrower, 449. 19. Loan of money muſt be 
conſtituted by writing, 722. 20, 


NATIONS, law of. See Law. 


NATURAL children. See Baſtard. 


NATURAL obligations, 442. 4. See Obligation. 
NATURALIZATION of aliens, 681. 10. Whe⸗ 


ther this is a prerogative of the Sovereign, 15. 


NO 
NATURE, law of. See Law, » 
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NAUT E, caupmer, flabularii, edict of, 452. 28. 
How the damage is aſcertained, 453. 29, What 
perſons are included under the law, ib. 


NECROMANCY. See Witchcraft. 


NEGLIGENCE. What degree of it throws 
blame upon a party contracting, 449. 21. Ne- 
gligence of tutars and curators, Sce Minor. 
Negligence of executors. See Executor. Ne- 
gligence occaſioning a groſs injury, how far pu- 
niſhable, 752. 5. 


NEGOTIORUM oeftio, 499. 32. What diligence 


is incumbeat on the regoticrum gefior, 500. 53. 


NE Vo tenetur edere inſirumenta contra fe, 705. 52.3 
792. 93: 


"NEMO tenetur jurare in ſuam turfitudinem, 792. 


94+ 793. 95s 


NOBILE officium of the court of ſeſſion, See Sef- 
ſion, 


NOW creditur referenti niſi conflet de relato, 714. 5. 


NON-ENTRY. Its nature in the ancient feus, 
238. 29. A declarator is neceſſary to it, ib. 
What is meant by it at preſent, 239. 30. When 
due, ib. How the rents forfeited by it are to 
be computed, 10. Valuation of old and new ex- 
tent, /. 31. et ſeq. Non-entry duties on tithes, 
242. 36. Where there is no retour, the ſupe- 
rior, for non-entry duties, is entitled to the va- 
lued rent, 242. 37. Annualrents are retoured 
to the blanch-duty in the infeftment, 243. 38. 
Non: entry duties in lands that formerly held 
ward of the crown, ib. 39. Non-entry duties 
after citation, 1b. 40. Purſuer's title in the de- 
clarator of non- entry, 244. 41. What non: entry 
duties are debita ſundi, ib. 42. The caſualty of 
non- entry is excluded, where a corporation is 
vaſſal, 245. 43- Whether this applies to villages 
erected by the crown into boroughs of barony 
or regality, 16. In what other caſes it is exclud- 
ed, 1b. 44. ct ſeg. When the ſuperior is under- 
| ſtood to paſs from non-entry duties, 247. 46. 


NOTARY. Subſcription of notaries for the party, 
459. 7-3 460. 9. | 


NOTORIAL inſtruments, ſolemnities requiſite to 
them, 462. 15. See Writings. How far noto- 
rial inſtruments are probative, 714. 5. See Pro- 
bation. | | 


NOVATION or Innovation of obligations, 530. 22. 


Delegation, a ſpecies of novation, 1b. 
NOVELL of the Roman law, 9. 27. 


NOVODAMUS, 


OB 


NOVODAMUS. See Charter. 
NUDUM pactum, produces no action, 456. 35. 


NUNCUPATIVE legacy, 646. 7. Nuncupative 
teſtament, how far effetual by the law of Scot- 
land, 16. j 


NUNSQUATM conc'uditar in falſo, 788. 85. Nun- 
guam preſcribitur in falſo, 562. 12. 


0 


OATH, probation by, 715. 8. Oath of party on 
reference, or oath of verity, ib. Effect of ſuch 
oath, ib. The party to whom it is put may 
ſometimes defer it back to his adverſary, 716. 8. 
Oath of verity cannot be put for ſupplying the 
want of an eſſential written inſtrument, ib. g. 
It cannot be put in criminal trials, unleſs the 
concluſion is only for damages, 717. 9. It af- 
fects only the litigants and their heirs, but can- 
not hurt the rights of third parties, 1b. 10. In 
what caſes a tutor's oath affects his pupil, 7b. 


Qualified oath, 717. 11. Extrinſic and in- 


trinſic qualities in the oath of the defender, 
ib. What are reckoned intrinſic qualities, #6. 
Where the quality reſolves into a counter claim, 
it is extrinſic, 718. 11. Qualities in the oath of 
the purſuer, ib. 12. In ſuch queſtions the na- 
ture of the debt and of the payment, muſt be 
conſidered, 719. 13. 
Oath in ſupplement, 719. 14. Re-examina- 
tion when the oath is in general terms, 720. 15. 
Oath of calumny, when put, #6. 16. 
Certification of holding pro conſeſſo, 721. 17. 
Oath in /item, 721. 18. When it is given 
with reſpect to the quality and price of goods, it 
is no better than an oath of credulity, and is 
ſubje& to modification by the court, 722. 18, 
Oaths to be taken by judges, 36. 33. Pro- 
miſſory Oaths, 503. 60. 


OBLIGATIONS, how defined, 441, 2. One can- 
not oblige himſelf by a ſimple reſolution, with- 
out a preſent act of the will, 442. 3. General 

properties of all obligations, 514. 83. Things 
which cannot be the ſubject of obligation, 76. 
Facts either naturally or legally impoſſible, can- 
not be the ſubject of obligation, i5. 84. Obliga- 
tions merely natural, ib. 4. A cautioner in a 
natural obligation is bound, though the principal 
cannot be ſued, 1b. Obligations merely civil, 
442. 5. Mixed obligations, 1b. Pure obliga- 
tions, 443. 6. Obligations in diem, ib. Condi. 
tional obligations, ib. Obligations in diem incer- 
tam, are conditional, 16. 7. Articles to which one 
party is bound, are not conditions, 16. Obliga- 
tions in favour of third parties, 10. 8, Obliga- 
tions /ub mods, ib. Obediential or natural obli. 
gations, 444. 9. Obligations ariſing from the 
natural duty of reſtitution, ib. 10. Obligation 
of recompence, ib. 11, Obligations from delin- 
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quency, 445. 12. So far as they bind to indem- 
nification of the injured party, ib. 13.3 firſt, 
with reſpect to the nature of the delinquchey, 
ib. ; ſecondly, with reſpe& to the extent of the 
damage, 446. 14. See Damage. 

Obligations by contract, 447. 16. 

Verbal obligations, 456. 1. 

Obligations by writing, 457. 2. All agree- 
ments relating to heritable rights muſt be perfect 
ed by writing, i5, Difference between the /itera- 
rum obligatio of the Romans, and our written ob- 
ligations, 458. 5. 

Conditions adjected to obligations, 515. 85. 
Impoſſible conditions, 16. Unfavourable condi- 
tions, ib. Poteſtative conditions, ib. Condi- 
tions depending on accident, 10. 

The obligant who fails to perform muſt ak 
up the damage to the creditor, 516. 86. Pe- 
nalties adjected to obligations, 16. Implement 
in contracts muſt be mutual, i5. Doubtful clauſ- 
es, how to be interpreted, 1b. 879, Obliga- 
tions are not to be preſumed, 517. 87. The bene- 
ficium competentiz, when allowed in gratuitous 
obligations, 518. 89, 

Diſſolution of obligations, 5 20. 1. By pay- 
ment, ib. et ſeq. By the creditor's conſent, 523. 
8. By compenſation, 525. 11. By vuovation, 
530. 22. By confuſion, #6. 23. 


OCCUPANCY. See Property. 

OFFENCES. See Crimes. 

OFFER, when biuding, 517. 88. 

OFFICES, how far adjudgeable, 406. 7. 
OFFICIUM nemini debet efſe damuaſim, 493. 38. 
OKER or Uſury, 782. 76. See Uſury. 

OLD and New extent. See Valuation. 
OPEN Doors, letters of, 553. 25. 


ORCHARD -breaking, cogniſable by the ſheriff, 
57. 4. 


ORDER of redemption. See Wadſet. 
OVERSMAN. See Submiſſion to arbiters. 
OUTSIGHT pleniſhing, 590. 18. 


OYER and Terminer, commiſſion of, 787. 84. 
See Treaſon. 


OYESSES. See Denunciation. 


P 


PACTIS privatorum publics juri deregari nequit, 
291. 50.: 503. 60. ; 
| 10 F PACTUM 
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PACTUM donationis, 518. go. Pattum d retro- 


vendends, 511, 2.; 482. 12. Padum legis com- 
miyorie, 455. 33. 432.11. De pignoribur, 315. 
424. Patla liberatoria admit not of locus pæniten- 
tie, 458. 3. Pactum nudum, 448. 17. Pattum 
Super heareditate viventis, whether lawful, 514. 
84. 


PANDECTS or Digeſt of the Roman law, 9. 27. 


PANNEI., in criminal r 790. 90. See Cri- 


minal Proſecution. 


PAPISTS, incapable of the office of tutor or cu- 
rator, 127. 12. Incapable of alienating gra- 
tuitouſly to the prejudice of their heirs, 195. 
Statutory preſumption that ſuch alienations are 
gratuitous, unleſs redargued by proof, ib. In- 
capable of acquiring a feudal right by voluntary 
diſpoſition, 197. 16. This reſtriction is ſcarcely 
in obſervance, 7b. Appriſings and adjudications 
by Papiſts never expire, 421. 35. Papiſts are 
incapable of ſucceſſion, 681. 9. The Popiſh heir 
may be reſtored if he ſign the formula within ten 


years, ib. 
PARAPHERNALTA, 96. 15. See Marriage. 


PARDON for crimes, 797. 105. See Criminal 


Proſecution. 


PARENT and CHILD, 115. 49. Prefumption 


of legitimacy of 8 416. How this pre- 


ſumption is defeated, 7b. 50. Daſtards, 116. 51. 
Legitimation of baitards, ib. 52. Natural obli- 

| gations of parents to children, 1i7. 53. A fa- 
ther is tutor and admiuiſtrator to his children, 
1b. 54. Nature of that power of adminiſtration, 
118. 55. Particular duties of parents to chil- 
dren, their extent and duration, 119. 56. The 
obligation of maintenance is coves between 
parents and their children, 120. _ Father's 
obligation to provide his. children = 5 his death, 
ib. 58. Obligation on the heir to maintain his 
brothers and ſiſters, 76. Duties of honour and o- 
bedience on the part of the . 121. 59. 
Sce Father. 


PARES Curiæ, 198. 17. 


PARISH. Power of the comruſhoners of teirds 
to divide large pariſhes, and ercct new churches, 
82. 21. Conſent of the heritors neceſſary to the 
disjunction of a pariſh, 83. 21. Power of the 

- commiſſioners to annex or unite pariſhes, 76. 
Conſent of the heritors not here neceſlary, 25. 


See Patronage. 


PARLIAMENT of Scotland, its conſtituent pats, 
27. 2. Its juriſdiction, ib, The legiſlative 
power reſided in it, and the king, 13. 38. Par- 
liament, of Scotland united to that of England, 
38. 7. Conſtitution of the parliament of Britain, 
39. 8. Privileges of parliament, 39. 8. ; 745. 25. 

Acts of Parliament. See Acts. 
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PARRICIDE, 770. 47. Bcating of te 


curling them, 10. 


PARSON. See Church. 
PARSONAGES. See Revekoes and Church. 
PARSONAGE teinds, Sce Teinds, 


PART and Pertinent, what included under it, 


267. 3-; 268. 4 Natural fruits, ſown praſs, 


and church: area, paſs as pertinents to the vaſſal, 


272. 11. Whether the right of a burial- place, 
ib, Steelbow goods do not, unleſs the purchaſe 
is made by a rental, 273. 12. Woods and parks, 


274+ 14. 


PARTES rei ſunt ſavorabiliarer, 790. go. 


PASSIVE titles, in the ſucceſſion to heritage, 629. 


82. Geſlio pro harede, ib. What circumſtances 
infer gie, ib. 83. Immixing with heritable 


ſubjects, with keirſhip moveables, intermeddling 


with title-deeds, 2. Geſtio is ſometimes inferred 
without intromiſſion, 630. 84. In what caſes 
geſbio is excluded, 631. 85. Where the ſubject 
was truly no part of the eſtate, or the heir had a 
ſeparate title to it, b. Where the ſubject js in- 
conſiderable, and no circumſtances preſume an in- 
tention of defrauding creditors, ib. 86. 

The paſſive title of preceptio hereditatic, 632. 
87. The ratio or ground of this title, 633. 88. 
The heir incurring this title muſt be ſucceſſor li- 
fuls lucratice, ib. 89. Who are reckoned to ſuc- 
ceed titulo lucrative, ib. go. Preception may 
take place in heritable bonds, 634. 90. The c'r- 
cumſtance that differences the paſſive titles of 
geflia, and of prarceptis, 634. 91. The TE 
lars in which they agree, 635. 92. 

Paſſive title of proponing defences agaiaſt tn 
predeceffor”s debt, 635. 93.  Paſiive title of not 
refuſing upon a charge to enter, 636. 93. 

Two ſtatutory paſſive titles. Poſſeſſing under 
a title veſted in a relation to whom the poſſeſſar 
may ſucceed as heir, 636. 95. Paſſing by an im- 
mediate anceſtor to enter to one more remote, jb. 

Paſſive title of vitious intromiſſion, 672. 49. 
Againſt whom it ſtrikes, 1b. Stair's doctrine er- 
roneous on this head, 75. 50. In what caſes vi- 
tious intromiſſion is excluded, ib. 5 1. It is purg- 
ed by confirming executor, 673. 52. Any proba- 
ble title takes off the preſumption of fraud, ib. 
52. This paſſive title cannot be purſued by le- 
gatees, nor is it pleadable againſt the heir of the 
intromitter, 674. 54. Where there are ſeveral 
vitious intromitters, they are liable i» ſelidum, but 
with relief, jb. 55. A preſumptive paſlive title of 
vitious intromiſſion introduced by act of ſederunt, 


675. 56. 


PASTURAGE ccmmon, ſervitude of. See Com- 


mon palturage, and Servitude. 


PATRIARCH, 73. 2. See Church, 


PATRIMONY 


PHE. 


PATRIMONY of the church, 360. 4. See Bene. 


fices and Church. v 


PATRONAGE, origin of the right of, 76. 9. 


Powers of the patron, 76. 10. Patronage abo- 
liſhed, and afterwards reſtored, 77. 11. Patron- 
age of collegiate churches, altarages, and chap- 
lainaries, 77. 12. Patron's right to undiſpoſed 
tithes, vacant ſtipends, Cc. 78. 13. King's pri- 
vileges as patron, 79. 14. Foundation of a 
church gives a right-of patronage, 79. 15. Whe- 
ther this right is to be preſumed, 16. Whether 
-patronage is a feudal right, 16. What if the 
preſbytery ſhall refuſe to admit the preſentee, 
80. 16. Fus devolutum on the patron's neglect - 
ing to preſent, 81. 17. Ceremony of receiving 
the miniſter to his charge, 8 1. 18. Collation by 
the biſhop formerly a neceſſary ceremony, 81. 19. 
Form of admiſſion at preſent, 82. 20. 

When ſeiſin is neceſſary in rights of patronage, 
214. 44. A right of patronage is tranſmiſſible 
without the lands, 277. 19. 


PAYMENT. A creditor is not obliged to accept 
of partial payment, 520. 1. Indefinite payment, 
how to be applied, 521. 2. Whether it is to be 
applied in duriorem ſortem, as by the Roman law, 
ib. Bona fide payment, what, ib. 3. Payments 
between landlords and tenants, or ſuperiors and 
vaſſals, 522. 4. Preſumed payment, ib. 5. Pay- 
ment by a third perſon is. preſumed to be made 
with the debtor's money, ib. 6. Effects of pay- 
ment in queſtions with foreigners, 523. 7. 
Where a debt is conſtituted by writing, no pay- 
ment of it can be proved by witneſſes, 723. 21. 
Otherwiſe, where the debt is not conſtituted by 


writing, 724+ 21. 


PEACE. The ſheriff is judge ordinary for preſerv- 
ing the peace, 57. 4+ | 


PEACE, juſtices of. See Juſtices of peace. 


PEERS of Scotland, 39. 7. Sixteen elective to fit 
in parliament, ih. The reſt have all the other 
privileges of Britiſh peers, . Houſe of peers, 
39. 8. Its juriſdiction by appeal iu civil matters, 
and original juriſdiction in criminal matters over 
peers or commoners upon impeachment, ih. Pri- 
vileges of pcers, ib. They are protected from 

perſonal diligence, 745. 25. Trial of pecrs for 
treaſon, 787. 84. | 


- PENAL Ratutes ſtrictly interpreted, 20. 55. 


PENALTIES are implied in the very notion of 
laws, 3. 5. Penalties adjected to obligations, 
516. 86. 


PENDENTE lite nihil innevandum, 436. 65. 


PERAMBULATION, ation on a brief of, 702, 
48. 


PO 


PERICULUM rei venilits, nondum traits, gu 
emptorit, 480. 7. | 2 


PERJURY, 46. 21.; 781. 74. Its nature, #. 
The breach of promiſſory oaths does not infer 
perjury, 1b. Its puniſhment by the Roman law, 
whipping, 782. 75. Its puniſhment by the Jew- 
iſh, governed by the /ex talionis, ib. Statutory 
penalties by our law, -confiſcation of moveables, 
&c. 1b. Court of ſeſſion competent to try per- 
jury incidenter ; but where there is a direct action, 
it muſt come before the juſticiary, i5. Suborna- 
tion of perjury puniſhed with the pains of perjury, 
ib. P 


PERMUTATION, 482. 13. 


PERSONAL bonds. 'See Moveable and Hlerita- 
ble. 


PERSONAL execution, 736. 9. See Diligence. 
PERSONAL rights. What termed ſuch, 441. 2. 
Obſervations on the tranſmiſſion of them, 309. 
26. See Moveable and Heritable. | 


PERSONAL ſervices, 226. 2. Aboliſhed, 15. 


 PERTINENT of lands. See Part and Pertinent. 


PETITORY actions, 702. 47. See Actions. 
PICKERY or Small theft, 775. 59. See Theft. 
PIGEONS. See Dovecot. 


PIRACY, 53. 35-3 777. 65. Trading with a pi- 
rate, or furniſhing him with proviſions, puniſh- 
able as piracy, ib. The puniſhment capital, 
and the crime cogniſable by the admiral, 778. 
65. 


PLANTING, deſtroying of, cogniſable by the 
Sheriff, 57. 4. 


PLEDGE. Nature of this contract, 454. 33. 
The ſubject impignorated, cannot be ſold with- 
out a ſentence, ib. Pactum legis commiſſrie in 
Pignoribus, ib. How the creditor ought to ope- 
rate his payment, ib. Tacit hyphothec, 455. 34. 


PLOUGH-goods cannot be poinded in time of la- 
bouriug the ground, 552. 22. What underſtood 
to be the time of labouring, 3b. Meſſenger - 
poinding liable in a ſpuilzie, 16. Plough-graith, 
deſtroying of it puniſhable as theft, 767. 39.5 
776. 62. | 


POINDING, real and perſonal, 5 5. 20. War- 
rant of poinding, 76. Poinding of the ground, 
#6, A previous charge muſt be given to pay or 

perform, unleſs in poinding for feu-duties, 551. 

21. Growing corus may be poinded, ib. 22. 
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No poĩnding can proceed againſt a tenant for a 
debt due by the maſter, ib. Whether the plough- 
goods of a tenent may be poinded, 552. 22. 
Form of poinding, 7. 23. Goods mult be twice 
appriſed, ib. Exception to this rule, ib. Meſ- 
ſenger's procedure in the poinding, 553. 24. 
Symbolical poinding of corns, 7b. 25, Letters 
of open doors, 6. Time of poinding, ib. Pow- 
ers of the meſſenger in poindings, 554. 26. De- 
forcement of meſſengers, ib. 27. 


POINDING of the ground. Nature of this ac- 
tion, 687. 11. 13, To whom competent, 46. 
Who muſt be made a party in the action, 688. 
I2, 


POINDING of ftray cattle, 558. 28. 


POISON, importers of, capitally puniſhed by the 
old law, 770. 49. 


POLICE, public. With regard to buildings with- 
in borough, 330. 9. See Dean of Guild. Obli- 
gations on the proprietors of a houſe belonging 
to different perſons, 331. 11. 

Offences againſt the laws of police, 765. 38. 
Foreſtallers and regraters, 15. Puniſhment of 
ſturdy beggars and vagabonds, 766. 39. For- 


tune-tellers, jugglers, &c. ib. Breaking inclo- 


ſures, 757. 39. Deſtroying timber, ih, Killing 


game, ſalmon, &c. ib. Offences againſt the po- 


lice cogniſable by the ſheriff, 57. 4 


POLICY of inſurance. See Inſurance. 


POOR, 157. 63. Punfhment of flurdy beggars, 


766. 39. They may he compelled into ſervice, 
156. 61. Maintenance of ſuch poor as are diſ- 
abled by age or infirmity, 158. 63. Three years 
reſidence in a pariſh entitles to its charity, 75. 
Other regulations reſpecting the poor, ib. Indi- 
gent children may be compelled into ſervice, 
156. 61. 


POPE. His juriſdiction abeliſhed, 75. 6. To 
execute his bulls, aſſert his juriſdiction, or per- 
vert others to Popery, declared treaſonable, 759. 
22. Thoſe who apply to the Pope for benefices, 
are guilty of baratry, 763. 30. 


PORTS, are inter rezalia, 275. 17. 


PORTEOUS roll, 788. 86. Sce Criminal proſe- 


cution, 


POSSESSION, 171. 20. Requiſites to poſſeſſion, 
1b. et ſeg. Poſſeſſion, natural and civil, 172. 22. 
Poſſeſſion vi, clam, aut precario, 173. 23. Effect 
of poſſeſſion and the preſumption it induces, 173. 
24. Poſſeſſion bona et mala fide, 174. 25. Effet 
of bona fides as to fruftus percepti, ib. Effect as 
to ſructus pendentes, and fruits natural and artiſiei- 
al, ib. 26. Where a poſſeſſor hath ſeveral rights 
affecting the ſubject, he may aſcribe his poſſeſſion 
to which he pleaſes, 176. 30. 
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POSSESSORY judgment, 280. 28. Effect of it, 
703. 50. See Actions. 


POSTERIOR A derogant prioribut, 6. 19. 
PRACTICS. See Deeiſions. 


PRECEPTIO kareditatir, 633. 87. See Paſſive 
titles. 


PRADIAL ſervitude. Sce Servitude. 
PRADIAL tithes, See Teinds. 


PRAPOSITURA of a wile, 102. 26. Sec Mar- 


riage. 


PRAEPOSITUS or Provoſt, an eccleſiaſtical perſon, 
73+ 3. 


PRAEVENTO ter mino, action of, 743. 21. 
PREAMBLE of ſtatutes, 18. 49. 
PREBENDARIES or Canons, 7 3. 3. See Church. 


PRECARIUM, a gratuitous loan, 45 1. 25. May 
be recalled at pleaſure of the lender, 55. Bor- 
rower liable only de dels, vel culpa lata, unleſs he 
is in mora, ib. Ceaſes by the death of the bor- 
rower, ib. Ccaſes not by the death of the len- 
der, ib. 


PRECEPT of Seifin. See Seifia, Of clare conſtat, 
623. 71. See Clare Conflat, 


PRECEPT for arreſtment, 541. 3. No precept 
can be executed againſt the arreſtee without the 
inferior judges territory who grants it, though 
the common debtor live within 15 ib. 


PRECOGNIT ION, previovs to criminal trial, 
788. 86. See Criminal Proſecution. 


PREFERENCE. See Competition. Preference 
of real debts, 326. 37. 


PRELATES, 74. 4. See Church. Entitled to 


heirſhip moveables, 590. 17. 
PREMONITION, 317. 17. See Wadſet. 


PREPOSITORS and Inſtitors, obligations on them, 
479. 46. See Mandate, 


PRESBYTERS, parochial, 74. 5. See Church, 


PRESBYTERKIES, their power and juriſdiction, 
22. 2.; 84. 24. See Church-courts, 


PRESBYTERIANISM. See Church. 


PRESCRIPTION, its foundation, 555. 1. Poſi- 
tive preſcription, 556. 2. Introduced by act 
1617, to ſccure heritage poſſeſſed 40 years in vir- 
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it, 
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tue of infeftments, i5. 3. What meant by heri- 


tage in the ſenſe of this ſtatute, 10. Whether 
heritable ſubjects, not admitting ſeiſin, fall un- 
der this ſtatute, 557. 3. Title of this preſerip- 
tion, 7h. 4. Subjects may be carried by preſerip- 
tion, though not mentioned in the preſcriber's 
charter, if poſſeſſed as part and pertinent, 558. 
4+ The whole poſſeſſion muſt be held in virtue 
of ſeiſins, ib. 5. Preſcription of regalia, of ſer- 
vitudes, &c. 559. 6. Where poſſeſſion may be 
ſupported on two different titles, one limited, and 
the other free, ibs. Poſitive preſcription of move- 

le rights, 560. 7. What rights are incapable 
ol the poſitive preſcription, 563. 14. A proprie- 
tor may eſtabliſh a right to teinds by the politive 
preſeription, ib. Whether things ſtolen may be 
thus acquired, ib. Bona fides is preſumed in the 
politive preſcription, 504. 15. Thirteen years 
poſſeſſion ſupports a churchman's right to a bene- 
fice, though he produce no title in writing, 573. 
33. Preſcription of a ſervitude of thirlage, 338. 
28, 29. When the mills belong to the king or 
to church lands, 10. 

Negative preſcription, 560. 8. The negative 
preſcription of heritable rights, cannot be plead- 
ed, unleſs by one who has actually eſtabliſhed the 
right to himſelf by the poſitive, ib. The right 
of ſetting aſide deeds upon extrinſic objections, 
Falls under the negative preſcription, 10. 9. 
What rights do not fall under it, ib. ro. Res 
mere facultatis, ib. 
Whether defences for eliding an action can be 
oft by the negative preſcription, 561. 11, Nun- 
quam præſcribitur in ſalſo, 562. 12. No right can 
be loſt, unleſs the loſs eſtabliſhes a poſitive right 
in another, 15. Juri ſanguinis nunquim preferi- 
bitur, ib. A vaſſal cannot preſcribe an immuni- 
ty from feu-duties, 0. Whether tithes can be loſt 
by the negative preſcription, ib. 13. Bonds of 


| penſion, 563. 13. Bona fides is not requiſite in 


the negative preſcription, 564. 15. 

Triennial preſcription of actions of ſpuilzie 
and ejectment by flatute 1579, 564. 16. Minors 
privileged againſt it, 16. Triennial preſeription 
of ſervants wages, houſe rents, and merchants 
accounts, 565. 17. This extends to tradeſmens, 
writers, and ſurgeons accounts, iz. A phyſician 
has no claim for fees, unleſs for Jeath-bed fick- 
neſs, ib. Theſe preſcribed debts may be proved 
after three years by the oath or writing of the 
debtor, 566. 18. Actions of removing fall under 
the triennial preſcription, ib. As does the right 
of property of ruinous houſes, where the proprie- 
tor refuſes, on warning, to repair them, 75. 
Preſcription of retours, and proceſſes of error, 10. 
I 

32 preſcription of mails and duties, 
567. 20. Multures, 16. Miniſters“ ſtipends, 16. 
Bargains of moveables, 568. 20. Sales, locations, 
&c. ib, Arreſtments, ib. Appeals to the Houſe 


of Lords, ib. 21. 


Septennial preſcription of citations uſed for 
interruption, 579. 43- Limitation of cautionary 
engagements, 568. 22, In what caſes this limi- 
tation does not take place, 569. 23. It does not 

Vor. II. 


Rights of reverſion, ib. 


PR 


apply to judicial cautioners, nor to the relief be- 
tween co-cautioners, 1b. In what reſpect this li- 
mitation of cautionary engagements differs from 
preſcription, ib. 24. 

Decennial preſcription of tutorial and curato- 
rial accounts, 570. 25. This includes all actions 
competent to minors againſt tutors and curators, 
or to theſe againſt minors, 75. Decennial pre- 


ſcription of actions upon debts which fall under 


ſome of the ſhort preſcriptions, 571. 27, 28. 
Vicennial preſcription of retours, 565. 19. Of 
holograph writings, 570. 26. Whether this ex- 
tends to obligations without witneſſ:s for ſums 
under tool. Scots, 716. The act 1609 eftabliſh- 
ing the vicennial preſcription, makes a diſtin&tion 
between the claims of the debts, and the actions 


proceeding on them, 571. 27. Inexplicable 


clauſe in this act, 15. 28. 

Preſcription of bills, 571. 29. 

Preſcription runs de moments in momentum, 57 2. 
30. The poſitive preſcription runs againſt the 
king, ib. 31. How far he is ſecured againſt the 
negative, 573. i5, Both poſitive and negative, 
run againſt the church and hoſpitals, ib. 32. And 
againſt corporate bodics, ib. Thirteen years poſ- 
ſeſſion ſupport a churchman's right to a beneſice 
though he produce no title in writing, ib. 33. 
To what ſubjects tuis preſcription does not ex- 
tend, 574. 34 Act of ſederunt relative to the 
poſſeſſion of church-lands, i5. Minors are ſaved 
from the effe& both of the poſitive and negative 
preſcriptions, ih. 35. But this extends not to 
hoſpitals for minors, ib. Preſcription runs only 
from the time that the debtor's right can be de- 
manded in judgment, 575. 36. Contra non valen- 
tem agere non currit præſer iptio, ib. 37. By what 
laws the preſcription of debts due to foreigners 
determined, 581, 48. 

Interruption of preſcription, 576. 38. What 
cannot interrupt preſcription, ib. By what cit- 
cumſtances or acts the poſitive and negative pre- 
{criptions are effectually interrupted, 577. 39. 
Civil interruption or via fa, 578. 40. Fre- 
quently ſuſtained upon citations and decrees not 
perfectly regular, ib. Interruption has no effect, 
unleſs made by the creditor, 75. 41. Liberal in- 
terpretation of this rule, 16. Where poſſeſſion is 
abandoned or taken away, the preſcription is in- 
terrupted, 1b. 42. All citations to interrupt pre- 
ſcription, * muſt be renewed every ſeven years, 
579. 43- But interruptions by diligence ſubſiſt 
for forty years, ib. Requiſites of interruption 
of the preſcription of real rights, 16. 44. Effect 
of interruption, 580. 45. Minority is no inter- 
ruption, but only a ſuſpenſion of preſcription, 15. 
In what caſes interruption againit one perſon or 
ſubjeR, ſecures the whole right from preſcription, 
ib. 46. In what caſes one part of a right may be 
preſcribed, and the reſt not, 581. 47. 7 

Preſcription of a ſervitude of thirlage. See 


Thirlage. Tantum preſcriptum quantum poſſeſſum, 


340. 31. 
Preſcription of crimes by the lapſe of twenty 


years, 799. 109. Particular ſtatutory crimes have 
a ſhorter preſcription, ib. 110. 


10 G PRESENTATION. 


P R 


PRESENTATION. See Patronage. 


PRESUMPTION, 729. 34. Different ſpecies of 
preſumptions, 730. 35. Praſumptio juris et de 
jure, ib. and 36. Many of theſe derive their 
force only from the want of contrary proof, 15. 
And may be elided even by contrary pregnant 
preſumptions, . Preſumbtio baminis vel pudicic, 
731. 37. Fido juris, ib. 38. Preſumption, pro 
litertate, 338. 27. 


PRT UH Dini, how far it enters into the 
eſtimate of damages, 446. 14. 


PREVENTION in juriſdiction. See Juriſdiction. 
PRICE. See Sale. 
PRIMATE of Scotland, 75. 7. See Church. 


PRIMOGENTITURE, right of, of great foree in 
Scotland, 583. 5. 


PRINCE of Scotland, Gr. 12. 
the right of electing, 
ment, 16. 


His vaſſals have 
and being elected to parlia- 


PRINC!PALITY or Appwage of the prince of 
Scotland, 61. 12. Principality lands, whether 
included under the ſtatute aboliſhing wardhold- 
ings, 230. 24- 


PRIORS and Priories, 74. 4. See Church. 


PRISON. Debtors impriſoned, muſt be ſtrictly 
confined, 739. 14. Magiſtrates are liable for the 
debt, if they eſcape, ib. In what manner debt- 
ors are to be liberated, 740. 15. The priſons of 
barons mutt be entered in a book kept by the 
ſucriff.clerk, 68. 28. The ſheriff muſt inſpect 
them, i5. No baron can impriſon without ſig : ing 
a written order to his oſſicer expreſſing the cauſe, 


#6. L hberation of priſoners. See Act of Grace, 


Cefſio Nonerum. 


PRIVATE acts of parliament, not proper laws, 14. 
39. 

PR VILEGED debts may be paid by the execu- 
tor without decreet, 608. 43. What theſe are, 
ib. 


PRIVILEGED deeds which require not the uſual 
*  ſolemnitirs, 465. 22. 1//, Holograph deeds, 7b. 
2%, Deeds ſubſcritied by a number of perſons, 
46%. 23. 34, Veltzments, 75. 4th, Diſcharges 
to tenants, %. 5%, Miſſive-letters, accounts, &c. 
in re mei catoria, ib. 24. 6th, Bills of exchange, 
ib. 25. 


PRIVILEGES, ſtrictly interpreted, 20. 55. 
PRIVY Council of Scotland, 40. 9. | 


PRIVY Seal. See Scal. 


PR 


PROPATION, either by writing, by oath, or 


prout de jure, 713. 1. Single combat, for:nerly 
a legal mode of proof, ih. 2. Order in which the 
different modes of proof are received, 10. z. 
Proof by writing, 714. 4 Private deeds, #6. 
Merchants accounts, 1. The effect of theſe laſt 
as proof, depends much on circumſtances, and on 
the character of the merchant, 1. Notorial in- 
ſiruments, how fur probative, ih. 5. Non credi- 
tur referenti nift conflet de relate, ib. Taey are 
not complete evidence, unleſs in caſes where they 
are a neceſſary folemnity, 715. 6. Extracts ſign- 
ed by a clerk of court, /5, No notorial inſtru- 
ment, execution of a meſſenger, or extract by a 
cierk of court, can be excepted to, as not figned 
by a notary, meſſenger or clerk, without a formal 
action of reduction, ib, Hiſtory, is proof of an- 
cient facta, 15. 7. 

Probatiou by oath of party, or oath of verity, 
715. 8. Its eſſects, 716. 8. Ihe party to whom 
it is put may refuſe to ſwear till the adverfary 
ſtall renounce all other mode of proof, ib. Thie 
party to whom it is put, may ſometimes refer it 
back to his adverſary, /. In what cafes an oath 
of verity cannot be put, ih. 9. An oath of party 
aſſects only the obligauts and their heirs, 717. 10. 
Qualißed oath, 2. 11. Oath of verity, and in 
ſupplement, 719. 14. Oath of calumny, 720. 
16. Certification of holding ps confeſſe, 721. 17. 
Oath in /item, ib. 18. See Oath, 

Probation by witneſſes, 722. 19. It is now 
confined within narrower limits than formerly, 10. 
Who may be witneſſes, 724. 22. Various diſqua- 
liſications of perſons from being witneſſes. See 
Witneſſes. 

Proof allowed either by way of act, or by 
incident diligence, 728. 30. CircumduQion of 
the term for not proving, 729. 32. Procedure 
after concluſion of the proof, ib, 

Proof by verdict, 729. 33. 
means of proof, th. 

Circumilantial proof, 729. 34. 

Preſumptive proof. See Preſumption, and Cri- 


minal proſecution. 


Extraordinary 


PROCURATORIES of reſignation and precepts 
of ſeiſin, conſidered as mandates, 495. 42. They 
do not expire by the death of the granter or 
grantee, 4. 


PRODIGALS and profuſe perſons, interdiction of, 
See Interdiction. | 


PROMISE, whether a promiſe to gift requires ac- 
ceptance, 517. 88, 


PROMISSORY notes, 466. 24- 
PROOF. See Probation. 
PROPERTY, its definition and nature, 161. 1. 


Whether two may have a right of property in 
the ſame ſubject, is, Common property, ib. 


Legal limitations on property, 162. 2. Do- 
minium emiuens, of the public, ib. Property can- 


. 


not be loſt but by the voluntary act, delin- 
quency or negligence of the proprietor, ib. 3. 
Whether a right of property can be in pendenti, 
ib. 4. Res commanes, and rei publice, are incapa- 
ble of property, 163. 5. The fea and ſhores are 
inter regalia, ib. 6. What are with us res uni- 
verſitatit, 164. 7. Things deſtined to religious 
uſes, how far capable of property, ib. 8. Me- 
thods of attaining and transferring property, 
165. 9. What ſubjects may be acquired by oc- 
cupancy, ib. 10. No rights of land can be fo 
ecquired, 166. 19, Quod nulliut eff, fit domini 
regis, ib. This rule holds in ſome moveable 
ſubj<ts, 167. 12. Property of Wreck, 1) 13. 
Mode of acquiring property by naturil acceſſion, 
168. 14. By artificial acceſſion. By ſpecifica- 
tion, 169. 16. By commixtion and confuſion, 
#. 17. Tradition, the chief mode of transferring 
property, 170. 18, Poſſeſſion, the eſſence of pro- 
perty, 171. 20. Whether detention conſtitutes 


Poſſeſſion, ih, et fog. Poſſeſſion natural and civil,” 


172. 22. Eſfect of poſſcſſion, 173. 24. Action 
drought by the true proprietor, from what period 
it operates, 476. 29. 

Every pr prietor may diſpoſe of his eſtate in 
fee, unleſs debarred by ſtatute. 195. 13. Papifts 
diſabled by act 1700, from purchaſing feudal 
rights, 197. 16. | 
- Reſtritions on property. Sre Police, Servi- 
tude. 


PROPINQUITY, degrees of, how compnted, 92. 
8. Difference between the Canon law, and 
Roman, in that matter, #5, See Conſanguinity. 
Propinquity in a tutor of law, 123. 4. Pro- 
pinquity muſt be ſer forth in the ſervice of heirs, 
See Service of heirs, 


PROROGATION of juriſdiction, 34. 27. et ſep 
See Juriſdiction, 


PROSECUTIONS, criminal. See Criminal pro- 
ſecution. 


PROTECTION againſt diligence, 744. 24. 745. 
25, 26, ef ſeq. 


PROTESTATION againſt a purſuer for not in- 
fiſting in his action, 685. 7. ; 743. 21. 


PROTESTING of bills, 471. 33. See Bill of ex- 


change. 


PROTOCOL of notaries, 211. 39. Uſe of them, 
ib, Tranſumpt of a ſeiſin from a protocol is 
held as ſufficient as the original inſtrument, 214. 

; 43. All protocols on the notary's death are or- 

dered to be lodged in the regiſter of the ſeſſion, 


ib. 


PRO-TUTORS and Pro-curators, 136. 28. See 
Minor. 


PROVING of the tenor, 45. 19. 3 705. 54. The 
purſuer mult libel and prove the caſus amiſſionis, 
Pl 


qu 1 


ik, How the tenor of a writing may be proved, 
706. 55. The whole contents of the deed muſt 
be libelled, ib. 56. Effect of adminicles in writ- 
ing, ib. 55, 56. It is neceſſary to bring evi- 
dence of the writer's name and witnefles, 7b. 
57. Whether the tenor of all writings can be 
proved, 707. 58. Effect of a decree of proving 
the tenor, ib. 59. 


PROVISIONS in marriage- contracts, how far oner- 
ous in queſtions with creditors, 604. 40. See 
Contract of marriage. Provitions to children. 
See Heir of proviſion, Proviſions to children 
are perlonal, and do not paſs to the childrens: 

executors, 648. 9. Bonds of proviſion are not 
revoked by a poſterior general diſpoſition, 649. 
11. Proviſion of conqueſt. See Conqueſt. 


PROVOST of boroughs. Sce Borough. 
PROVOST, an eccleſiaſtical perſon, 73. 3. 
PUBLIC police. See Police, 

PUBLIC property. See Property. 


PUBLIC right, is perfected by confirmation, 303. 
13. Charter of confirmation, ib. Preference 
of public rights determined by the date of the 
confirmation, 304. 14. What is to be eſteemed 
the firſt charter of confirmation by the crown, 
ib, Effects of confirmation, ib. 15. Confirma- 
tions operate retre to the date of the right con- 
firmed, ih. ; unleſs a mid impediment intervene, 
ib. When ſeifin is taken indefinitely on a pre- 
cept both a e and de me, the right is preſumed 
baſe, 205. 16. Public rights may be perfected 
by reſignation, 305. 17. Reſignation propriis 
manihus, ib. Symbols of reſignation, 1b. Form ) 
of reſignation, 306. 18. See Baſe rights. 


PUNISHMENT of crimes, 751. 2. All crimes 
not puniſhable by law, 752. 3- What tranſ- 
greſſions of law are puniſhable, 1h. 4. Capital 
puniſhment, 756. 15. Arbitrary puniſhment, ib. 
When the offender's life is put in the king's will, 
ib. See Crimes and Criminal proſecution, 


PUPILS. See Minor. 
PURPRESTURE, 275. 17. 
PURSUIVANTS, Lyon-officers, 6g. 32. 


Q 
DUADRIENNIUM ulile in favour of minors, 
141. 35+ 


SA. fingula non proſunt juntta juvant, 694. 25. 
QUALITIES of oaths, See Oath. 


QUANTY minoric actio, 481. 10, See Sale, 
QUARTER 


: R E 
QUARTER ſeal. See Seal. 


QUARTER-ſeſſions of the juſtices of peace, 63. 
15. 64. 18. 


 ©UAST-contradts, 499. 51. See e geſtion, 
Indebili folutio, Rhodia lex. 


DUI tacet conſentire videtur, 491. 33. 


YO mm in cetu nec wciferatione ditum id inſa- 
mandi cauſa dictum, 78 5. 80. 


QUOD flatim liquidari poteſt pro jam liquids habetur, 


527. 10. 
Do MA attachamenta, 12. 36. 


QUORUM of the ſeſſion, 43. 16. Of juſtices of 
peace, 64. 13. Of tutors and curators, 128. 


15. 
-QUOT of teſtaments, 658. 28. Now prohibited, 


ib. See Confirmaticu of executors. 


R 


RABBITS, warren for them, or cuninghar, 270. 
7. "of 


RANKING of creditors, Ve. IP on, 434. 62. 
Mult be ſettled previous to a judicial ſale, 70. 
Rules of preference of creditors. See Competi- 
tion. 


RAPE, 773. 55. Whether actual violation is re- 
quiſite to conſtitute the crime, 4b. Capital by 
our law, 11. The woman's ſubſequent conſent, 
or declaration of her going off with free will, 
exeems ſrom the pains of death; but the offend- 
er is ſubjet to an arbitrary puniſhment, 7. 


Rape cannot be committed ou common proſli- 


tutes, 774+ 535+ 


RATIFICATION, judicial, by a wife, 107. 33. 
See Marciage. 


REAL right, what termed ſuch, 441. 2. See 
Feu. 


REBEL. See Denunciation and Eſcheat. 


RFECLAIMING bills to the inner-houſe, 
Limitcd time for reclaiming againſt judgments of 
the Lord ordinary is eight ſederunt days, 7“. Li- 
mitcd time for reclaiming againſt judgments of the 
whole court ix ſederunt days, 70. | 


RECOGNITION, caſualty of, 230. 10. What 


ſort of alieration inferred recognition, 231, 12, 


See Superiority. 


" RECOMPENCE, obligation of, 444. 11. 


ſons, 10. 31. 
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RECOMPENSATION, 529. 19. 
RECONVALESCENCE. See Deathbed. 
RECOURSE in bills. See Bill of exchange. 


RECORDS of Scotland, carried off by Edward I. 
and afterwards by Oliver Cromwell, 10. 31. 


RECORDING of deeds. See Regiſtration. 


REDDZNDO, clauſe of, 201. 24. See Charter. 
REDEEMABLE rights, 310. 2. Their nature, ib. 


REDEMPTION of appriſings, 422. 38. See Ap- 
priſing. Of wadſets. Sec Wadſets. 

REDHIBITORIA actis et guanti minoris, 48 1. 10. 
Sce Sale. 


REDUCTION, ſimple action of, 653. 24. Spe- 
cial grounds of reduction, ih. 25. Force or fear, 
694. 26. Fraud and circumvention, ib. 27. 

Reduction on 1621, of deeds granted to the 
prejudice of creditors, 695. 28. Firſt part of the 
act; gratuitous alienation to confident perſons, 

after contracting juſt debts, #5. 29. Who are e- 

ſeemed prior creditors in the ſenſe of this act, 5. 

30. Who are held conjunct and confident per- 
What are gratuitous deeds in the 
ſenſe of the ſtatute, 696. 32. Provilions in mar- 
riage- contracts, and proviſions to wives after 
marriage, whether accounted gratuitous, 1b. 33. 
Proviſions to children already exiſting, are held 
gratuitous, #b. 34. How the deed muſt be prov- 
ed to be gratuitous, 697. 35. Gratuitous deed 
inter conjundtor, when onerouſly transferred to a 
third perſon, 7%. 36. Second branch of the act; 
voluntary payments by a bankrupt to one credi- 
tor, in prejudice of the more timeous diligence 
of another, 697. 37. The diligence mult be exe- 
cuted, or at leaſt begun, 698. 38. It muſt be of 
ſuch a nature as to affect the right queſtioned, 
ib. 39. Farther explanation of this —_—_ of 
the act, ib. 40. 

Reduction, on 1686, of deeds granted within 
60 days of bankruptcy, in prejudice of creditors, 
699. 41. What are the characters of bankrupt. 
cy by this ſtatute, 700. 42. Diſpoſitions and 
heritable bonds held to be of the date of their 
ſeiſins, ih. 43. Remedies competent to creditors 
whoſe debts are coutracted after the alienation, 
or prior to it, where fraud appears from the face 


of the right, 701. 44- 
Reduction of decrees of the court of ſeſſion, 


736. 8. 
REDUCTION-IMPROBATION, 691.19. Title 


to purſue in this action, 15. 20. Certification 
contra non producta, 692. 21. Whether certifica- 
tion can paſs againſt writings in publica cuftodia, 
ib. 22. The defender may exclude the action 


by preducing a preferable title, 693. 23. 
REFORMATION 


RE 


. REFORMATTON. Change in the church govern- 
ment at that period, 74. 5. et ſeg. * 


NEGALIA. What rights are underſtood ſuch, 
273. 13. Majora et minora, ib. Juriſdiftions, 
274. 14. Foreſts are inter regalia, ib. Salmon- 
fiſhing is inter regalia, ib 15. See Salmon-fiſh- 
ings Whether ſwans are inter regalia, ib. Gold 
and filver mines, ih. 16. Res publice of the Ro- 
man law, are regalia by ours, ib. 17. Rivers, 
ports, ferries, highways, fortalices, ſca-greeng, 


and ſhores, is. The ſea and ſhores which were 


ret communes by the Roman law, are inter regalia 
by ours, 163. 6. 


REGALITY, 58. 7. Regality juriſdictions, th. 
Lords of regality, ib. What lands fell under a 
grant of regality, ih, Stewards or bailies of re- 
gality, ib. Chancery of the lord of regality, 59. 
7. Civil and criminal juriſdiction of lords of re- 
gality, ib. 8. They could repledge to their own 
court from the Sheriff and juſtices, ib, Church 
regalities, ib. 9. Whether annexed to the crown, 
ib, Origin of ſtewartries, ib. 10. Regalitics 
now aboliſhed by the juriſdiction act, 60. 11. 
Whether the ſingle eſcheat of rebels within the 
regality, belonged to the lord of regality, or to 
the ſovereign, 256. 64. 


REGIAM MAFEST ATEM. Doubts with regard 
to its original, 10. 32. More probable opinion 
that it is a Scottiſh performance, ib. Objections 
to this opinion, 11. 33. ct e. What is the au- 
thority of this work, 12. 36. 


REGISTRATION of abbreviates, 421. 35. Of 
bills, 472. 35. Of entails, 555. 26. Of horning 
in order todenunciation, 252. 56. 
and interdictions, 397. 6. Of renunciations of 
wadſets and grants of redemption, 314. 10. Of 
relignations ad remanentiam, 308. 23. Ot rever- 
ſions and the aſſignations and diſcharges of them, 
314. 10. Of letters of relaxation, 256. 65. Of 
ſeiſins, 211. 39. et eg. See Sciſin. Of ſummon- 
ſes and inſtruments for interrupting the preſerip- 
tion of real rights, 579. 44. Orders for redemp- 
tion need no regiſtration, 320. 24. Nor renun- 
ciations or diſcharges of rights of annualrent, 
325. 34. Nor renunciations of infeftments in 
ſecurity aud of relief, 326. 36. Nor renuncia- 
tions or diſcharges of appriſings, 423. 38. Nor 
reſignations in /avorem, 308. 23. 

Regiſtration of obligations in order to dili- 

- gence, 250. 54. 

Action of regiſtration, 708. 63. Now diſuſed, 
ib. 


REGRATERS and Foreſtallers, 765. 38. 
REGRESS, letters of, 317. 18. See Wadſet. 
RELAXATION, letters of, 256. 65. 
RELEVANCY of the facts on a criminal trial, 


791. 91. See Criminal proſecution, 
Vor, Il, 


Of inhibitions 


RE 


RELIEF, caſualty of, 247. 47. When due in feu- 
holdings, 248. 48. Whether incident to blanch- 
holdings, 716. Its quantum, how eſtimated in dif- 
ferent holdings, ib. 49. It is debitum ſundi, 249. 
50. 


RELIEF of cautioners, 506. 65. See Cautioner. 
Relief among heirs, and benefit of diſcuſſion, 
612. 53. Relief between heir and executor, 671. 


48. 


RELOCATION, tacit, 283. 35. See Tack. Th- 
cit relocation of teinds. See Teinds. 


REMISSION of crimes by pardon, 797. 105. See 
Criminal proſecution. 


REMOVING of tenants, Ancient practice of re- 
moving, 289. 45. Statutory ſolemnities, #5. 
Precept of warning, ib. Publication at the 
church-door, 16. Warning muſt be 40 days be- 
fore the Whitſunday preceding the iſh, ib. 46. 
Removing in urban tenements, ib. 47. Whether 
the effect of warning tranſmits to the heirs of the 
landlord, 290. 48. Act of ſederunt 1756, rela- 
tive to removings, i5, Summary removing when 
competent by law, ib. 49. On the death of a 
liferenter, the fiar may ſummon the tenants to re- 
move without warning, 291. 49. The tackſman 
of a collitty may be ſued to remove without 
warning, ib. Whether ſummary removing is 
competent by paction, ib. 50 The court of 
ſeſſion has the ſole cognifance in ſummary re- 
movings, 292. 50. Title to proſecute a remov- 
ing, 1b. 51. A landlord's title to remove, can- 
not be queſtioned by a tenant deriving his poſ- 
ſeſſion from him, 1b. Whether a ſeiſin is of itſelf 
a ſufficient title to proſecute a removing, ih. 
Whether ſeiſin on a precept of clare conflat, ib. 
Whether ſeiſin is a neceſſary title, ib. 52. If a 
joint undivided intereſt in lands gives a title, 
293. 53- The tenant, before defences, muſt find 
ſecurity for violent profits, ib. 54 How theſe 
are eſtimated in houſes and in lands, is. The 
removing tenant muſt give timely notice to the 
landlord, 1b. What circumſtances infer a paſſing 
from the warning by the landlord, 1b. Warning 
againſt the principal tenant is effectual againſt 
ſubtenants and aſſignees, 294. 55. An apparent 
heir cannot remoye tenants, 616. 58. A factor 
appointed by the court has the power of removing 
tenants, 432. 57. 


RENCOUNTER. See Duelling. 
RENTAL-BOLLS. See Teinds. 


RENTALLER, or kindly tenant, 284. 37. En- 
durance of tacks by rental, 285. 38. Nature of 
ſuch tacks, i. 


RENUNCIATION by an apparent heir, 409. 13. 
_ Its effect as to a creditor adjudging, 427. 47- 
dh 10 H Whether 
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Whether it bars the heir from redeeming adju- 


dications led contra hæreditatem jacentem, 428. 


49. Not renouncing, infers a paſſive title, 409. 
13. 636. 93. Renunciations of rights of an- 
nualrent, 325. 34. Of infeftments in ſecurity, 
and of relief, 326. 36. Of appriſings and adjudi- 
cations, 426. 36. Of wadſets, 317. 17, 18. Re- 
nunciation of a tack by a tenant, 288. 44. 


REPARATION, obligation of, 445+ 12. ef ſeq. 


REPETUNDARUM crimen, 763. zo. 


REPLEDGING, power of, 59. 8. 


REPRESENTATION, right of in heritage, 585. 
11. See Succeſſion, It has no place in move- 
ables, unleſs in queſtions between the full and half 


blood, 643. 2. 


REPROBATOR, action of, 727. 29. It is received 
in no caſe, but where it has been previouſly pro- 
teſted for, i5. It muſt have the concourſe of the 


king's advocate, 728. 29. 


REQUISITION, its effect in making an heritable 


ſum moveable, 186. 16. 


RES communer, 163. 5, 6. Publice, ib. Res pub- 
lice, are now inter regalia, 275. 17. Res ſacræ 


et religiaſe, 164. 8. Res univer/itatir, 164. 7, 8. 


RES inter alios acta, aliis neque nocet neque prodeft, 
401. 14+; 579. 42. 


. RES judicatæ, 733. 1. See Sentences. Res j udica- 
ta pro veritate habetur, 734. 4. Effect in one 
kingdom of a res /udicata in another, ib. 


RES fartive, whether they may be acquired by pre- 
{cription, 563. 14. 


RES ſua nemini fervit, 343. 36. See Servitude. 
Res unaqueque perit ſus domino, 449. 19. 


RESCISSORY actions, competent only before the 
court of ſeſſion, 45. 19. 


RESET of theft, in what it conſiſts, 776. 63. 
Harbouring the thief within 48 hours of the 
crime, ib. Receiving goods, knowing them to be 
ſtolen, ib. Selling them in a market, &c. 6. 


RESIGNATION. Public rights may be perfected 
by it, 305. 17. Reſignation propriis manibuy, ih. 
Symbols of reſignation, 1b. Form of refignatiea, 

306. 18. Reſignations ad perpetuam remanentiam, 
ib. 19. Their nature and effect, ib. 20. The 
ſuperior's accepting of the reſignation is equiva- 
lent to a confirmation of all the burdens with 
which the vaſſal has charged the right, 307, 21, 
Reſignations in ſavorem, ib. 22. They create an 


obligation on the ſuperior to perfect the right; 


but till it is perfected, the reſiguer is not diveſted, 
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308. 23. Conſequence of this, with regard to the 
caſualties, ib. 24. Statute 1594, diſpenſing with 
the production of reſignatious after 40 years, ib, 
25» ; p 


RESOL VTO jure dantir, reſolvitur jus accipientis, 
343+ 37+ 


RESPONDE book, 249. 50. 


RESTITUTION. Obligations ariſing from this 
natural duty, 444. 10. See Obligations. Reſti- 
tution of minors. See Minor. 


RETENTION. Difference between it and com- 
penſation, 529. 20. . By whom it may be plead- 
ed, ib. 21. Clauſe of retention, whether good 
againſt ſingular ſucceſſors, 280. 29. 


RETOUR, 618. 61. 


RETOURED duties in feu-holdings, 242. 36. In 
tithes, ib. Where there is no retour, the ſupe- 
rior for nonentry duties is entitled to the valued 
rent, ib. 37. Annualrents are retoured to the 
blanch duty in the infeftment, 243. 38. Re- 
toured duties in lands that formerly held ward 
of the crown, 15. 39. See Nonentry. Retoured 
duties muſt be inſerted in ſervices, 621. 67. 


RETRACTUS feudalir, 417. 27. 

RETURN, clauſe of, 607. 45. In what caſes it 
may be defeated gratuitouſly by the creditor, 
ih, 


REYENUE, ſeveral offences againſt, afford a po- 
pular action, 690. 17. 


REVERSER. See Wadſet. 


REVERSION, right of, 310. 2. Either legal or 


conventional, ib. Whether theſe rights are 
fridti jurir, 312. 5. They are not ſo in our 
practice, ib. 6. If they are tranſmiſſible without 
bearing to aſſignees, ib. 7. Reverſions may be 
adjudged by creditors, 313. 8.; even where aſ- 
ſignees are excluded, ib. Reverſions muſt be re- 
corded, in order to be effectual againſt ſingular 
ſucceſſors, 16. 9.; within ſixty days of the ſeiſin 
taken by the wadſetter, 314. 10, Eik to rever- 
ſions, ih. ; 323. 30. Aſſignations of reverſions 
muſt likewiſe be recorded, ib. 11. Some rever- 

ſions require no regiſtration, #5, 12. Whether 
reverſions when recorded are preferable accord- 
ing to their regiſtrations or their dates, 315. 12. 
Tack by the reverſer to ſubſiſt after redemption, 
315. 13. Padtum legis commiſrie de pignoribus, 
ib. 14. Reverſions, when tranſmiſſible by aſſig- 
nation, and when by diſpoſition, 316. 15, Whe« 
ther they require a ſervice, 627. 77. | 


: RHODIA lex de Jadu, 5or. 55. What goods do 


not ſuffer eſtimation, ib. The goods ejected are 
valued at prime coſt, and thoſe ſaved at the 
price 


SA. 


price they will give, #5, The jafus may be made 
though the owners refuſe their conſent, ib. This 
law obtains likewiſe when captured ſhips are ran- 
ſomed, 10. 


RIGHTS. See Heritable and Moveable, Move- 
able and Heritable, Property, Feu, Baſe rights, 
Public rights, &c. 


RIOTS, petty, cogniſable by the magiſtrates of 
royal boroughs, 65. 21. 


RIOT-aR, 762. 29. 


RIVERS, deſerting their channels, 163. 5. Whe- 
ther rivers may be appropriated, 1b. The larger 
rivers are inter regalia, 275. 17. 


ROBBERY, or Stouth-rief, 777. 64. ; capitally 
puniſhed, 16. The ſame puniſhment extended by 
our old law to the payers of black-mail, ib. Her- 
ſhip, or the maſterful driving off cattle, b. Sor- 
ners and gypſies liable to be capitally puniſhed, ib. 
Piracy, a kind of robbery. See Piracy. 


ROMAN law. See Law. 
ROYAL boroughs. See Borough. 
ROYALTY, lands of, 58. 7. 
RUBRIC of a ſlatute, 17. 49. 


RUNRIG lands, diviſion of, 503. 59. 


SALARIES of judges, 72. 37. Salaries of offices, 
whether arreſtable, 543- 7. 


SALE, 478. 2. The property remains with the 
ſeller till delivery, ib. What things may be the 
ſubject of ſale, ib. 3. The price mult be in cur- 
rent money, ib. 4. It muſt not be eluſory, ib. 
Eſſect of earneſt upon the contract of ſale, 479. 

Whether it imputes in part of the price, #5. 
Licking of thumbs, is. The agreement on the 
price does not perfect the contract, 480. 6. Pe- 
riculum rei venditæ nondum tradite ef} emptoris, 
ib. 7. ; unleſs the ſeller is in fault, or there be a 
ſtipulation to the contrary, or the ſubje& ſold be 
a fungible, 1b. Delivery of the thing ſold, ei- 
ther real or ſymbolical, 481. 8. Implied war- 
randice in ſales in caſe of eviction, ib. 9. AGio 
redhibitoria and quanti miniorit, ib. 10. Pattum 
tegis commiſſoriæ, 482. 11. Padtum de retroven- 
dendo, ib. 12. Conditions reſolutive or ſuſpenſive, 
ib. 11. 


SALE, judicial, of bankrupt eſtates on acts 1631 
and 1690, 433. 59. Requiſites by theſe ſtatutes, 
ib. 60. Who may purſue it, ib, The ſummons 
muſt include the whole lands, 75. Nature and 
form of a ſale on 1690, 434. 62. Ranking of 
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creditors and their preferences, ſettled previous to 
the fale, ib. Judicial purchaſers, how ſecured, 
and the lands diſburdened of all debts of the 
bankrupt, 435- 63- On whom does the expence 
of the ſale fall, 436. 64. All diligence againſt 
the eſtate pendente lite is ineffeQual, ib. 65. Ad- 
judications led after the ſale, 76. 

Judicial ſale is competent only before the court 
of ſeſſion, 45. 19. | 

Judicial ſale by apparent heirs on act 1695, 
434. 61.; 436. 64. 

Sale of tithes. See Teinds. 


SALMON-FISHING. See Regalia. Clauſe cum 

pPiſcationibus is a ſuſſicient title for conſtituting a 
right to ſalmon-fiſhing by preſcription, 274. 15. 
A ſalmon-fiſhing may exiſt without the property 
of lands, ib. Forbidden times of fiſhing, ib. 
Cruive fiſhing, how regulated, 275. 15. 


SANCTUARY, privileges of, 745. 25. Fraudu- 
lent bankrupts, on proof of the fraud, may be 
dragged from it, ib. 


SCANDAL, action of, where competent, 46. 21. 
See Injury. 


SCHOOLS, parochial, 85. 24. 


SCHOOLMASTERS are to be tried by the preſ- 
byteries, 85. 24. Their falaries are payable 
equally by maſter and tenant, 287. 42. 


SEA-greens, whether they are inter regalia, 275. 
17. 


SEAL. What deeds paſs the great ſeal, 265. 83. 
What paſs the privy ſeal, 266. 84. What paſs 
the quarter ſeal, 10. 85. Seals are to royal grants 
what ſubſcription is to grants from ſubjects, 266. 
86. - 

Seals of the different courts, 55. 39. 


SEALING of deeds, 459. 7. 


SEDERUNT, acts of, their authority, 14. 40. 
Sederunt days, 735. 5. 


SEDITION, crime of, its nature and puniſhment, 
762. 29. Riot- act, ib, Verbal ſedition, or lea- 
ſing- making, th, 


SEISIN, eſſential to the conſtitution of a feudal 
right, 198. 17. Precept of ſeiſin, 207. 33. Any 
perſon may act as baillie in giving ſeiſin, ib. In- 
ſtrument of ſeiſin, 208. 34. What particulars it 
certifies, 209. 35. Symbols of infeftment and 
of reſignation, ib. 36, Seiſin muſt be taken on 
the ground, ib.; and given by tbe fſuperior's 
baillie, 210. 37. A ſeiſin is no evidence without 
its warrant, 1b. 38. Exceptions to this rule, ib. 
Seiſin propriis manibus, 209. 35. ; 210. 38, Sei- 
ſins muſt be regiſtered, 211. 39. Different me- 
thods for the publication of ſeiſins, ib. et ſeq. 
They muſt be recorded within ſixty days in the 

regiſter 
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regiſter of the diſtrit where they are taken, 76, 
40. Burgage ſeiſins muſt be regiſtered in the 
borough books, 212. 41. Seiſins are preferable 
according to the date of their regiſtration, 213. 
42. An extract from the regiſter is as proba- 
tive, as the principal inſtrument, unleſs forgery 
be alleged, 214. 43. The crown's right is com- 
plete without ſeiſin, ih. 44, One ſcifin may ſerve 
for ſeveral contiguous ſubjects, ib. When ſeiſin 
is neceſſary in rights of patronage, #5, Diſcon- 
tiguous ſubjects require ſeparate ſeiſins, unleſs 
they are united by charter of union, 215. 45. ; 
or by erection into a barony, 216. 46. It is by 
ſeiſin alone that the feudal right is perfected, 
217. 48. Solemuities of inſtruments of ſcilin. 
See Writings, : 
Nulla ſaſina nulla terra, 166. 11. 


SEISIN ox, 628. 79. 
SEMEL baro ſemper bare, 590. 17. 


SENTENCES, or Res judicatæ, 733. 1. Sentence 
of the court of ſeſſion, when final, 734. 2. Ap- 
peal to the Houſe of Lords, limited to five years 
from the ſentence, 16. In what caſes the court 
of ſeſſion may review and reduce its own decrees, 
ib. 3. Sentences of the Lord ordinary, 735. 5. 
Decrees in abſence, their effect, 736. 6. Senten- 
ces of inferior courts, have not the effet of res 
Judicate as to the ſupreme court, ib. 7. Suſpen- 

ſion and reduction of decrees of the court. of ſeſ- 


ſion, ib. 8. 


SENTENCE-money, 72. 37, 38. Now prohibit- 
c, bb. 


SEPARATION, a menſa et toro, 98. 19. ; 112. 43. 
Voluntary contracts of ſeparation, 105. 30. 


SEQUELS. | See Thirlage. 


SEQUESTRATION of land eftates, 431. 55. 
Competent either where the property is doubtful, 
or the eſtate is charged with debts, i. It is not 
granted ſummarily, or without inquiry into the 
foundation of the claims, 76. 56. Factors on ſe- 
queſtrated eſtates, 432. 57. Who incapable of 
that office, ib, A factor has the power of re- 
moving tenants, 46. Rules by which theſe factors 
muſt conduct themſelves, i5. 58. To what de- 
gree of diligence they are bound, 16. Factors 
ſometimes named by the court where there is no 


| Tequeſtration, 25. 


Scqueſtration of moveables, 453. 30. Volun- ' 


tary and judicial, ib. Conſignation of money, ib. 
31. 
SERVANT. Rights of ſervants are limited only 


by their voluntary engagements, or by ſtatute, 
155. 60. Neceſſary ſervants, indigent children, 
vagrants, colliers and ſalters, 156. 61 Volun- 
tary ſervants, 157. 62. Power of the maſter 
over his ſervants, . Obligations between 


maſter and ſervant, 483. 16. Servant duabled 
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by ſickneſs is entitled to full wages, ih, Servant 


deſerting his ſervice, forfeits his wages, and is lia- 


ble in damages to the maſter, 484. 16. Servants 
wages cannot be arreſted unleſs in ſo far as they 


exceed a reaſonable aliment, 543. 7. They are 
privileged debts, 668. 43. 'They fall under the 
triennial preſcription, 565. 17. 


SERVICE, judicial, of heirs, 617. 59. Brief of 


inqueſt, ib, Effect of publication of the brief, 
ib. 60, No objection ean bar the ſervice, unleſs 
inſtantly verified, 16. Procedure before the in- 
queſt, jb, The brief muſt be retoured, other- 
wiſe the ſervice is incomplete, 618. 61. Brief 
of mortanceſtry, ih. 62. Service, general and 
ſpecial, ib. 63. General ſervice, what it carries, 
ib. Tt veſts no right which requires ſciſin, 76, 
Special ſervice, what it carries, 619. 63. Di- 
ſtinction between a general lervice, and a fer- 
vice in general, 16. To whom the brieves muſt 
be directed, 619. 64. Proclamation of brizves, 
ib. Formerly brievee were neceſſary only in 
ſpecial ſervice, now they are in both, 16. 65. 
Heads of the brief to be anſwered in a general 
ſervice, 620. 66. Whether the anceſtor died at 
the faith of the king, 16. This requires no par- 
ticular proof, ib. Whether the claimant is his 
next and lawful heir, 16. This preſumed unleſs 
there is evidence to the contrary, ib. Heads 
of the brief to be anſwered in a ſpecial ſervice, 
681. 67. That the anceſtor is dead, ſeiſed 


in the lands, 15. Who is the ſuperior, 46. By 


what tenure the lands are held, % What is their 
old and new extent, 1b. Whether the uſer of the 
brief be of lawful age, /5. In whoſe hands the 
fee preſently is, ih. A ſervice ta one who at his 
death was not in the full right of the ſubjeR, is 
ineffectual, 624. 73. The us crediti of the heirs 
of proviſion, is veſted without ſervice, 6. The 


- ſervice mult deſcribe the ſpecial character of the 


heir who claims, 625. 74+ A ſpecial ſervice in- 
cludes a general one of the ſame kind and charac- 
ter, #5. 75. The next in blood may ſerve heir, 
though it be poſſible that a nearer heir may after- 
wards exiſt, 626. 76. Certain ſubjects and rights 
are eſtabliſhed in the heir without a ſervice, ih, 77. 
A general ſervice 1s complete without ſeiſin, 627. 
78. A ſpecial ſervice requires ſeiſin, 628. 78. 


SERVICES, perſonal, 226. 2. Of tenants, abo- 


liſhed unleſs ſuch as are ſpecified in their tacks, 
287. 42. Except mull-lervices, #6, 


SERVITUDE, definition of, 327. 1. Negative 


and poſitive, 16. Natural ſervitudes, ib. 2. 
Legal ſervitudes, /5, Conventional ſervitudes, 
ib, 3. Whether they are capable of proper 
poſſeſſion, 16. How acquired, 16. Servitudes 
by grant are governed by the tenor of it, 328. 4. 
Servitudes by preſcriptiou are regulated by the 
meaſure of the poſſeſſion, ih. Real or prædial 
ſervitudes, ib. 5. Perſonal ſervitude upon a 
prædial tenement, as of paſturage, c. ib. Præ- 
dial ſervitudes are either rural or urban, 329. 

6. 
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6. Chief urban ſervitudes of the Roman law, 
756. 7. Tigni immittendi and oneris ferendi, ib. 
Correſponding ſervitudes of our law, ib. 8. 
Whether the 'owner of the ſervient tenement is 
bound to repair it for the uſe of the dominant, 
ib. Servitude flillicidii, 330. 9. Non officiendi 
duminibur, et altius non toilendi, ib. 10. Obliga- 
tions on the proprietors of a houſe in floors be- 
longing to different perſons, 331. 11. Rural 
Servitudes, ih. 12. Servitudes itineris, actut, vie, 
ib. Servitudes agu, and aquahauſtus, 
332. 13. Servitude of a dam, 1b. Where a run- 
ning water is a boundary, one proprietor cannot 
divert it, without conſent of the other, 46. Com- 
mon paſturage, 332. 14. In this ſetvitude action 
of ſowming and rowming is neceſſary to aſcertain 
the ſeveral proportions, 333. 15. How common 
paſturage may be conſtituted, ib. 16. Where 
one has the ſole right of property, and others a 
ſervitude, there may be a diviſion of commonty, 
$02. 57. Servitude of feal and divot, ib, 17. 
Servitude of fuel, ib. Whether theſe leſſer 
ſervitudes are included under the greater of com- 
mon paſturage, ib. Servitude of thirlage. See 
Thirlage. All ſervitudes are ricti juris, and 
not to be inferred by implication, 341. 33. 
They muſt be for the advantage of the domi- 
nant tenement, ib. Whether vicinity is requir- 
ed in the dominant and ſervient tenements, #6. 
All ſervitudes muſt be uſed in the way leaſt bur - 
denſome to the ſervient tenement, 342. 34. 
The rule wnaqueque gleba ſervit, how qualified, 
ib, Negative ſervitudes, peculiarities of them, 
ib. 35. Res ſua nemini ſervit, 343. 36. Various 
modes by which ſervitudes are extinguiſhed, #6. 
37. Servitudes extinguiſhed conſu/fone, ib. where 
the right of the granter is temporary, it falls 
with it, ib. They are extinguiſhed by diſcharge 
of the dominant tenement, 344. 37. By ex- 
tinction either of the dominant or ſervient te- 
nement, ib. They are extinguiſhed non utendo, 
ib. Thirlage may likewiſe be extinguiſhed by a 
clauſe cum molendinis et multuris in a charter 
from the proprietor of the lands and mill, 345. 
38. Unleſs the vaſſal has, ſubſequent to the 
grant, paid infucken maltures, ib. Perſonal ſer- 
vitudes, 346. 39. et ſeq. See Liferent, Cour- 
teſy, Terce. 


SESSION, court of, its origin, 40. 10. Its an- 


cient juriſdiftiov, ib. Changes in its conſtitu- 
tion, 41. 11. One half of the judges were for- 
merly churchmen; now all muſt be laymen, 
42. 13. Its judges how elected, ib. 14. Their 
requiſite qualifications and trial, 43. 15. Ex- 
traordinary Lords of ſeſſion, ib. 16. Who are 
reckoned members of the college of juſtice, ib. 
17. Their privileges, ib. The juriſdiction of 
this court is in civil matters univerſal as to 
extent, and ſupreme in degree, 44. 18. Actions 
peculiar to the court of ſeſſion, 45. 19. Cauſes 
to which it is competent only by review, is. Its 
decrees ſubject to review by the Houſe of Lords, 


45. 20. Whether this was the caſe before the 


Union, ib. Criminal juriſdiction of this court, 
Vor. II. 


8 M 
46. 21. It is a court of equity as well as of law, 
47. 22. Mobile officium of this court, ih. Mini- 
ſterial powers of the ſeſſion, 47. 23. Its power 
of infliing puniſhment, 25. 8. 
Court of ſeſſion, the commune forum to all Scotſ- 
men who refide abroad, 29. 18. 


Lords of ſeſſion prohibited to purchaſe claims 
of heritable rights depending in court, 197. 16. 


SHERIFF, origin of his office, 55, 1. His ancient 
juriſdiction, 56, 2. His civil juriſdiction at pre- 
ſent, 56. 3. His criminal juriſdiction, 75. 4. 
His head-courts at the head-boroughs of hires, 
57. 5. Requilites of the office of ſheriff, 60. 11. 
Miniſterial powers of the ſheriff, 58. 6. Sheriff's 
fees, 72. 38. ; for the entry of crown vallals, 628. 
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SHIP. Mariners have a tacit hypotheck on the 
freight for their wages, 455. 34. Owners hypo- 
theck on the cargo for the freight, ib. Repair- 
ers of the ſhip have a hypotheck on the ſhip, 76. 
Freighting of a ſhip by charter-party, 484. 17. 
Inſurance of goods and ſhips. See laſurance. 
Maſter of a ſhip entitled to average, as well as 
freight, 484. 17. Demurrage, ib. Bond or bill 
of bottomry, ib. Exercitors, obligations on them. 
See Exercitor. : 

JFadtus mercium, navis levande cauſa. See 
Rhodia lex. 


SHIPMASTERS. Obligations on them with regard 


to goods ſhipped on board their veſſels, 452. 28. ; 
453- 29. See Naute, Cauponer, &c. Who may 
be named ſhipmaſters, 495. 43. Contracts made 
by ſhipmatters, bind their exercitors, 1b. Any 
perſon who has the actual direction of the ſhip, is 
accounted ſhipmaſter, ih. See Exercitors, 


SIGNATURES, 51. 32.3 265. $2. Such as 


paſs by the great ſeal, 16. 83. Such as paſs by 
the privy ſeal, 266. 84. By the quarter ſeal, 10. 
$5. 


SIGNET, Seals of the different courts. See Seal. 
Writers to the ſignet, 55. 39. 


SIMULATE gifts of eſcheat. See Eſcheat. 


SINGLE combat, proof by, 713. 2. 


SINGULAR ſucceſſor, 298. 1. ; 582. 1. 


SIST on a bill of ſuſpenſion, 741. 18. 

SKENE's collection, 12. 36. 

SLAINS, letters of, 797. 105. See Murder, 
SLAYING of ſalmon in forbidden time, 776. 62, 


SMITH's forge. Clauſe cum fabrilibus, 271. 8. 


SMUGGLING. No action lies for the delivery of 
ſmuggled goods ſold, 478. 3. | 
101 SOCCAGE, 
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SOCCAGE, an ancient tenure in Scotland, 12. 
35-3 221.5. 


ST 


tion of actions of ſpuilzie, 564. 16. Spuileie of 
tithes, 371. 24- 3-382. 45. 


SOCIETY or Copertnery, 485. 18. Ro the STAFF and Baſton, the ſymbol of nhenation, 305. 


charaRteriſtic of this contract, ib. 19. Obligations 
on the partners, 486. 20. A partner making 
purcliaſcs, is preſumed to purchaſe ſor the com- 
pany, 45. Whether an obligation ſigned by one 
partner affects the company, ib. Firm or name of 
u. company, ib. Diligence incumbent on the part- 
ners, 2h. 21. Partner erring in management, not 
_ aniwerable for the conſequences, ib. Delectus per- 
Jon not eſſential to all ſocieties, ib. 22. Partner 
of a partner, 11. Expence incurred, or loſs ſuſ- 
tained, falls on the common ſtock, 487. 23. Li- 
mitation of this rule, i5. "The company effects 
are not the property of individual partners, ib. 24. 
How the ſhare of a partner is affectable by his 
_ creditors, 76. 
Diſſolution of ſociety, 487. 25. ; by death, na- 
_ tural or civil, 1b. Diſſolution by renunciation of 
a partner, 488. 26. Diſſolution by the company's 
bankruptcy, zh. 
Diviſion of profit and loſs upon: the diſſolution 
of the ſociety, 488. 27. 
Public incorporated trading companies, 489. 
28. Majority of the proprietors have the power 
of making corporation laws, 7b. 
A joint trade differs from a ſociety, 489. 29. 
Society of marriage. See Marriage. 


SOC1I criminii, in what caſes rejected, and in what 
admitted in the trial of crimes, 793. 97. 


SODOMY, a capital crime, 774. 57. 
SOLEMNITIES of writings. See Writings. 
SORCERY. See Witcheraft. 


SORNERS and Gypſies liable to be capitally pu- 
niſhed, 774. 64- 


SOVEREIGN. Ser King. 


SOWMING and Rowming, 333- 15- Sce Com- 


mon | paſturage. 
SPECIAL ſervice. See Service, 
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SPECIFICATION, a mode of acquiring property. 
See Property. 


SPIRITUALITY of benefices, 360. 4. 


SPONSALIA, go. 3. See Marriage. 
SPUILZIE, action of, 689. 15. What neceſſary 
to be proved in it, ib. Spoliatus ante omnia reſti- 
' Puendus, ib. Quilibet titulus excuſat a ſpolic, ib. 
Recent ſpuilzies cognizable by ſheriffs, 1b. The 
action is competent not only againſt the ſpoliator, 
but againſt all abettors, ib. Triennial preſcrip- 


17. A pen is uſually employed to repreſent that 
ſymbol, ib. 


STAMPED paper, what decds mult be written on 
it, 465. 21. 


STAMPING of executions, 463. 17. 
STATUTA gilde, 12. 36. 


SATUTE law of Scotland, conſiſts of the Scottiſh 
acts and Britiſh ſtatutes, 13. 37. The Scottiſh 
ſlatutes were the joint enactment of king and par- 
liament, 13. 38. Statute, its conſtituent parts, 
17. 49. Statutes, how to be interpreted, 18. 50, 

51. They may be explained from the context, 
or from collateral'circumſtances, 18. 52. When 


they ought to be ſtrictly, and when amply inter- 


. Preted, 19. 53. Temporary ſtatutes ought to be 
ſtrictly interpreted, 19. 54. What ſtatutes admit 

of a more liberal interpretation, 20. 56, Rules 

for the interpretation of ſtatutes, 20. 57. et ſeg. 
Statutes, prohibitory, their nature and eſſect, 21. 
59. Whether the benefit of them may be re- 
nounced, 22. 


STATUTE-work on the high-ways, 62. 14. 


STEELBOW-goods. Whezher they paſs as part 
and pertinent to a purchaſer of the lands, 273. 12. 
When they may be redemanded from the tenant, 
ib. Of what they confiſt, 448. 18. 


STELLIONATE, its nature, 784. 79. Convey- 
ances of the ſame right granted by the proprietor 
to different diſponees, ib. Its puniſhment arbi- 
trary, ib. Fraudulent bankruptcy, a kind of ſtel- 


lionate, 26. | 
STEWARD of Scotland, his office, 59. 1c. 


STEWARD of regality, 58. 7. ; 59. 10. His ju- 
riſdiction, ib. Stewartries now diſſolved, or an- 
nexed to the crown, 60. 11. 


STILLICIDIUM. See Servitude, 


STIPEND. Fund for modifying or augmenting 
them, 83. 23. Modification of ſtipends for mi- 
niſters, 383. 46. Nuantum of ſtipend, 16. De- 
creet of modiſication and locality, jb. 47. Sti- 
peud modified by the commiſſion out of biſhop's 
tithes, 384. 48. Miniſters in menſal churches, 
where they may ſue for augmentation, ib. How 
miniſters in proper parſonages are to be provid- 
ed, ib. 49. In what order tithes may be allo- 
cated for ſtipend, 385. 51, 52. If there is no 
locality, the titular may allocate any tithes he 
pleaſes, but not after citation in a ſale of tithes, 
386. 53. Legal term of payment of the ſtipend, 
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by which is regulated its tranſmiſſion to execu- 
tors, 387. 54. Miniſters' flipends preſcribe in 
five years after they become due, 567. 20. 


Vacant ſtipends, patron's right to them, and 


how they are to be applied, 78. 143. ; 80. 16. 
See Patron. 4 


STOUTHRIEF or Robbery. See Robbery. 
STRAIGHTING of marches. See Marches. 


STURDY beggars and vagabonds, puniſhment of, 
766. 39. 


SUBALTERN rights, changes of the law with re- 
gard to them, 301. 8, See Baſe rights. 


SUBINFEUDATIONS. See Baſe rights, 


SUBMISSION to arbiters, 747. 29. Overſman, 
his duty, . Blank ſubmiſſions limited to a year, 
748. 29. Bond obliging to ſubmit, is valid with- 

in forty years, if the arbiters continue alive, jb. 
Submiſſions expire by the death 'of any of the 
ſubmitters, 1b. Submiſſions of money-claims 
ſometimes executed by one party giving a blank 
bond and the other a blank releaſe, 16. Whe- 
ther arbiters once accepting can be compelled to 
give decreet, ib. 30. Arbiters cannot cite wit- 
neſſes, nor force the execution of their own de- 

- crees, 749. 31. This is done by warrant from 

the court, i5, The powers of arbiters are limit- 
ed by the ſ:-bmiſſion, 75. 32.; but they receive 
the moſt ample interpretation, #5. General ſub. 
miſſion of all differences, authoriſes the arbiters 
to decide in queſtions not only of moveable but 
of heritable bonds, ib. Decreets-arbitral are 
ſubject to reduction, if ultra vires compromiff, ib. 
33. Partial decreets-arbitral, invalid by the Ro- 
man law, are valid by ours, 750. 33. All the 
arbiters muſt agree in opinion, #5. 34. Decreets- 
arbitral are reducible only on corruption, bribe- 
ry, or falſehood, ib. 35. The oath of a party in 
a ſubmiſſion may be received in a ſubſequent 
proceſs, ib. 36. ; as alſo the teſtimony of wit- 
neſſes taken in a ſubmiſſion, provided it relate to 
points which may be legally proved by parole evi- 
dence, ib. 


SUBMISSION and ſurrender of tithes. See 
Teinds. 

SUBORNATION of perjury, puniſhed with the 
pains of perjury, 782. 75. See Perjury. 

SUBSCRIPTION of deeds, 459. 7. See Writ- 
ings. 

SUBSTITUTES in an Entail. See Entail. 

SUBSTITUTION, differently underſtood by the 
Roman law, and by ours, 606. 44. Prohibitory 


clauſe annexed to ſubſtitutions, 76. Proviſion by 
a clauſe of return, 607. 45. ; 
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SUBTACK. Sce Tack. 


SUCCESSION, proviſional and legal, 582. 2 A} 
int eſtate, ib. Succeſſion in heritage, ib. 3. Or- 
der of the legal, ſuceeſſion in heritage, 15. . 
Succeſſion of de ſcendands in the ſirſt degree, ib, 
Daughters anciently excladed from the ſucceſ- 
Gon in feudal rights, though>uo admitted, i, 
Succeſſion of aſcendants, 584 Collaterals 
ſucceed before aſcendants, ib, Sncteffion of col- 
laterals, #5. 8. Brothers and ſiſters- german, 15. 
Brothers and ſiſters uterine ſucceed not by the 
law of Scotland, 585. 8. Order of ſueceſſion of 
aſcendants, ib. 9. The mother cannot ſucceed 
to her child, 75. ; but the child is equally heir to 
the father and mother, 10. 10. A brother con- 
ſanguinean is preferred to the father's full bro- 
ther, ib. The Engliſh rule, Paterna paterni, 
and materna maternis, does not hold in Scotland, 
ib. The ſucceſſion to all heritable ſubjects is 
governed not by the lex domicilii of the proprie- 
tor, but by the law of the kingdom where they 
are ſituated, ib. Right of repreſentation in he- 
ritage, 585. 11. It obtains in the ſucceſſion of 
collaterals, as well as of deſcendants, 586. 11. 
Succeſſion in capita and in ftirpes, ib. 12. 

Succeſſion of heirs-portioners, 586. 13. Rights 
indiviſible ſua natura, fall to the eldeſt ſiſter, ib. 
Rights of ſuperiority go likewiſe to the eldeſt, 
587. 13. The younger ſiſters have a compenſa- 
tion for feu- duties which go to the eldeſt, 3b. 
The manfion-houſe, garden, and orchard, go to 
the eldeſt, without recompence, 7b. ; as do heir- 
ſhip moveables, ib. A patronage divides, or is 
exerciſed per vices, ib. | 

Succeſſion in conqueſt, 588. 14. Succeſſion in 
conqueſt among females, 1b. 15. Conqueſt can 
aſcend but once, 1. All rights requiring ſeiſin, 
fall under conqueſt, 589. 16. 

Succeſſion by deſtination, 591. 19, Heritage 
cannot be ſettled by teſtament, i5, 20. Uſual 
forms limiting the ſucceſſion of heritage, 592. 
21. Feus formerly reached no farther than to 
the heirs of the granter, but now they go to heirs 
. wharſoever, 676. 1. 

Succeſſioa in moveables, rules of it, 643. 2. 
The next of kin ſucceeds to the whole, ib. There 
is no right of repreſentation in moveables, unleſs 
in queſtions between the full and half blood, ib. 
The heir who ſucceeds to the heritage has no 
ſhare of the moveables, 644. 3. Collation by the 
heir, ib. It is only the heir ab inteftato, who is 
obliged to collate, 1 Nomina debitorum deſcend 
according to the lex domicilii, 645. 4. But ſhares 
of trading companies deſcend according to the law 
of the ſtate where the company's ftock is, i5, 

Obſtructions to ſucceſſion by the law of Scot- 
land, 680. 8. Baſtards incapable of legal ſucceſ- 
ſion, but not of ſucceſſion by deſtination, ib. The 
iſſue of marriage between adulterers, excommu- 
nicated perſons, and Papiſts, incapable of ſucceſ- 
fion, 681. 9. Aliens cannot ſucceed in feudal 
rights, ib. 10. 

Succeſſion of Scotſmen dying abroad, 644. 4 
Succeſſion of forcigners dying in this country, 10. 

SUCKEN. 
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SUICIDE, 769. 46. The ſingle eſcheat falls on it, 
15. The donatary, to aſcertain his right, mult 

bring a declarator before. the ſeſſion, calling the 
neareſt in kin, 76. 1 

SUMMARY :<*ions which proceed without ſum- 
mons, 686. 9. | | 


SUMMONS, 684. 4. Muſt be fully libelled and 
ſigned by a clerk to the ſignet, ih. 5. Firſt and 
ſecond ſummons, 685. 6. Diets of compearance, 
ih. Induie legales, ib. Will and certification 
of ſummonſes, #5. 7. Calling of the ſummons, 
686. 8. Edictal citation, 1b. Summary actions 
which prececd without ſummons, jb. 9. 


SUPERINTENDENTS of the church, 74. 5. 
SUPERIOR, meaning of the term, 193. 10. 


SUPERIORITY. Rights retained by the ſuperior 
after he has conveyed the property, are either 
fixed or caſual, 225. 1. His right in the feu-du- 
ty, 226. 2. Perſonal ſervices, ib. Aboliſhed, ib. 

All ſuperiors entitled to know the nature of the 
deeds they may have granted, 227. 3. Action 
of ſhowing the holding, ib. Superiors cannot, 
by ſubaltern grants of ſuperiority, make the vaſ- 
ſal's condition worte, 76. 4. A ſuperior has an hy- 
potheck for his feu-duty, 297. 63. 

Caſualties of ſuperiority, 227. 5- Caſualty of 
ward, ih, Right to it is perfected without a de- 
cree of declarator, is. Taxed ward, ib, Ward 
was burdened with the heir's aliment and wi- 
dow's terce, 228. 6, Excluded by the courteſy, 
1b. If the poſſeſſion of a ſub-vaſſal is affected by 

the falling of the ward of the vaſſal, b. 7. Ward 
excluded or limited by the ſuperior's conſent, 
229. 8. Duration of the ſuperior's right to the 

ward, 230. 9. | 

Recognition, ib. 10. Rather a reſerved right 
to the ſuperiority, than a penalty on the vaſſal, 
231. 11. What ſort of alienations inferred re- 

: cognition, ib. 12. Not incurred where the pro- 


perty was not transferred cum effedtu by the vaſ- 


ſal's alienation, 232. 13. No alienation of the 
vaſſal could be ſecure, without the ſuperior's 
conſent, ib. 14. A charter of novodamus by the 
ſuperior implied a confirmation of all prior deeds 
of alienation by the vaſſal, 1b. It was not every 


vaſſal whoſe deeds inferred recognition, ib. 15. 


The alienation muſt have been to a ſtranger, 
233. 16. This caſualty might have been paſſed 
from by the ſuperior, 233. 17- Whether the 
ſuperior's granting a precept is underſtood to be 
paſſing from it, ib. 

Marriage, caſualty of, 233. 18. When intro- 
duced into the Scottiſh law, ib. Nature of this 
caſualty, and when due, 234. 19. Single avail 
of marriage, ib. 20. Craig's opinion on this ſub- 
ject, ib. Double avail of marriage, 235. 21. 
Where the vaſſal held of different ſuperiors, mar- 


riage was due only to one, ib. 22, It was @ ca- 
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ſualty peculiar to ward-holding, 236. 22. Mar- 


riage was debitum fundi, ib. 


Nature and effect of a clauſe of irritancy in 


feus, 237. 25. 

Caſualties which are common to all feudal 
holdings, 238. 29. 

Nonentry, its nature in the ancient feus, #5. 
A declarator is neceſſary to it, %. What is 


meant by it at preſent, 239. 30. How the rents 
| forfeited by nonentry are to be computed, 10. et 


ſeq. Valuation of old and new extent, 46. 31. et 
ſeq. Hiſtory of theſe different valuations, 240. 
32. New extent came to be eſtimated at qua- 
druple the old, ib. 33. Which, however, Kill re- 
mained in uſe, 241. 34. Valued rent, ib. 35. 
Retoured duties in feu-holdings, 242. 36. Non- 
entry-duties in tithes, ib. Where there is no 
retour, the ſuperior for nonentry-duties, is entit- 
led to the valued rent, 16. 37. Annualrents are 
retoured to the blanch-duty in the infeftment, 
243. 38. Nonentry-duties in lands that former- 


| ty held ward of the crown, il. 39. Nonentry- 


duties after citation, 75. 40. Purſuer's title in 
the declarator of nonentry, 244. 41. What non- 
entries are debita fundi, ib. 42. The caſualty of 
nonentry is excluded where a corporation is vaſ- 
fal, 245. 43. In what other caſes it is excluded, 
ib. 44 Where the ſuperior is in mara, 246. 


45. When the ſuperior is underſtood to paſs 


from nonentry-duties, 247. 46. | 

Relief, caſualty of, ib. 479. When due in feu- 
holdings, 248. 48. - Whether incident to blanch- 
holdings, ib. Its quantum, how eſtimated in dif- 
ferent holdings, 26. 49. It is debitum fundi, 249. 
| 1 - | 

Diſclamation, 1d. 51. Any probable ground 
of ignorance ſaves from this caſualty, ib. Whe- 
ther the diſclamation muſt be judicial, b. | 

Eſcheat, meaning of the term, 250. 53. Single 
eſcheat, 254. 61. Liferent eſcheat, 257. 66. 
See Eſcheat. No act of the rebel can defeat the 
ſuperior of this caſualty once incurred, 258. 67. 
Where the feudal right is ſuch as to require no 
ſeiſin, ib. 68, Where the right requires ſeiſin, 
but the rebel is not infeft, ib. 69. 

Anciently, no tranſmiſſion of a feu was effec- 
tual without the ſupertor's conſent, 299. 5. But 
this right of the ſuperior was in certain caſes 
taken away by ſtatute, and in others eluded by 
indirect methods, 300. 6. The ſuperior is now 
obliged to receive all ſingular ſucceſſors, 4b. 7. 
Whether he is obliged to receive corporations or 
communities, 7b. 

The two rights of ſuperiority and property 
meeting, are enjoyed under different titles, and 
deſcend to different heirs till conſolidated, 629. 
81. 


SUPERSEDERE by creditors to a debtor, 744. 


24. 


SUPPLEMENT, letters of, 29. 17. 


SUPPLY, commiſſioners of, 62. 14. Their power, 


69. 31. 
SUPREMACY, 
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SUPREMAcV. Sce King. 
SURRENDER of tithgs. See Teinds. 


SUSPENSION of decrees of the court of ſeſſion, 
736 8, Bill and letters of ſuſpenſion, 741. 18. 
What ſuſpenſions cannot be paſſed, but by the 
whole lords in time of ſeffion, or two in vacation- 
time, and what may be paſſed by a ſingle judge, 
ib. Requiſites to the paſſing of ſuſpenſions, 742. 
19. They are not to be paſſed but upon reaſons 
in{tantly verified, 1b. No ſuſpenſion is in gene- 
ral granted without caution, ib. ; 509. 71. Cer- 
tain charges cannot be ſuſpended, unleſs on the 
production of a diſcharge, or on conſignation, 26. 
Grounds of ſuſpenſion ſometimes diſculfed ſumma- 
rily upon the bill, 5. Suſpenſion is a proceſs for 
ſtopping all unlawful proceedings, 2%. 20. Form 
of diccuſing the reaſons of ſuſpenſion, #5, 21. 
Proteſtation for not inſiſling in a ſuſpenſion, 743. 
21. Conſequences of a decree of ſuſpenſion, and of 
a decree finding the letters orderly proceeded, ib. 22. 


SWANS, whether inter regalia, 275. 15. 
SYMBOL. See Reſignation, Seiſin. 


SYNODS, their juriſdiction, 84. 24. 
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TACITURNITY, its effect in extinguiſhing obli- 
gations. Sce Preſcription. 


TACK, or Leaſe, definition of, 277. 20. Original 
form of tacks, 1. Who may grant tacks, 278. 
21. Tacks granted by liferenters, wadſetters, 
adjudgers, ib, By ſactors or adminiſtrators, #5. 
A minute of tack is of equal force with a tack, 
ib. A tack conveys only the yearly fruits, 10. 
22. Not growing timber, coal, or minerals, 16. 


Tacks formerly perſonal rights, ib. 23. They 


are now ſecured by ſtatute 1449, 7. Tacks, to 
have the benefit of this ſtatute, muſt be in writing, 
279. 24. Muſt contain the parties names and 
deſignations, &c. 15. Muſt ſpecify the tack-duty, 
or ſervices, ib. Tack without an iſh, ſubſiſts for a 
year, ib. Tack granted to perpetuity ineſſectual 
againſt ſingular ſucceſſors, 6. A tack, to ſecure 
againſt the ſingular ſucceſſors of the granter, muſt 
be clothed with poſſeſſion}. 7h. 25. But it will not 
defend againſt the caſualty of nonentry, 280. 26. 
The tenant's right is dormant during the nonentry, 
ib. It is properly only tacks of land that are ſecu- 
red by act 1449, 280. 27. Whether tacks of 
mills are ſo, ib. Poſſeſſion under a tack for ſeven 
years, entitles to a poſſeſſory judgment, 15. 28, 
Clauſe of retention, if good againft ſingular ſuc- 
ceſſors, ib. 29. Verbal leaſes effetual only for a 
year, 281. 30. | 
Tacks granted to perpetuity, or with an inde- 
finite iſh, ih. Tacks are ſricti juris, 282. 31. 
In all tacks there is a deledtus perſonæ, ib. Aſſig- 
Vor. II. ö 
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nation is barred by the nature of the right, #5. 


A leafe to an unmarried woman falls by her mar- 
riage, ib. Liferent tacks are aſſignable, ib. 32. 
Whether tacks may be adjudged, /5, Whether 
tackſmen can ſubſet without an expreſs power, 
10. 33. Effects of a ſubtack, 283. 34. Tacit 
relocation, ib. 35. 3 293. 54. It does not take 
place in judicial tacks of ſequeſtrated eſtates, 
284. 36. Obligations of the tackſmen in judicial 
tacks, i5, Tack by rental, 16. 37. Nature of 
ſuch tacks, 285. 38. Obligations on the granter 
of a tack, ih. 39. Obligations on the tenant, 1h. 
Payment of reut, 286. 40. Abatement on ac- 
count of ſterility, 10. 41. What degree of ſleri- 
lity entitles to abatement, ib. Tenavts, how far 
liable in public burdens and ſervices, 287. 42. 
Tack of a dwelling-houſe, 16. 43. Obligations 
on the landlords and tenants of dwelling-houſes, 
ib, | 

Determination of tacks, 287. 44. Irritancy 
ob non ſolutum caronem, ib. Tacks may be evacu- 
ated by mutua! conſeat, 288. 45. Removing of 
tenants. See Removing, The landlord's right 
of hypothec. See Hypothec. 

Tacks require no fervice, 627. 77. 


Tack of teinds. See Teinds. 


TAILZIE. See Entail. 


TEINDS, or Tithes. Origin of the church's right 


to fruits of lands, 358. 2, When the right: to x 
tenth was aſcertained, 359. 3. Church's patri- 
mony, 360. 4. Teinds in their infancy given to 
lay monks, 10. Whether the tithe is of divine 
inſtitution, 362. 9. The Scottiſh Legiſlature, 
ſince the Reformation, has not conſidered it as 
ſach, 363. 9. Pradial tithes, ih. 10. Perſonal 
tithes, ih, Decima debentur parocho, ib. 11. Par- 
ſonage and vicarage teinds, 364. 12.; 365. 13. 
Decimæ garbalet, ib. Parſonage tithes are every 
where the ſame; vicarage tithes are governed by 
cultom, ih, Exceptions to this rule as to vicarage 
tithes, 16. The parochial clergy's right to teinds 
was infringed by papal exemptions, 365. 14. And 
by infeudations of them to laymen, 366. 15. 
Lands enjoyed cum decimis incluſir, et nung uam 
an bra ſeparatis, pay no teind, 366. 16, Meaning 
of the words, ib. Whether teinds are underſtood 


to fall under the act of annexation 1587, 370. 


22. Methods of making the teind effeQual, 15. 
24. Drawn teind, ib. Rental bolls, 371. 25. 
Reduction of the erections by Charles I. ib. 26. 
Differences between the crown and titulars on 
that ſubject, ib. 27. Which were fubmitted to 
the king as arbiter, 372. 28. Decreet-arbitral 
of Charles I. on that ſubject, 16. Heritors may 
now purſue for a valuation of their teinds, 373. 
29. Rules of that valuation, ib. King's Eaſe, 
ib. Value of drawn teind, ib. Lord Stair's o- 
pinion relative to the valuation of teinds, ib. 30. 
Heritors may, in conſequence of the king's de- 
creet, likewiſe purſue a ſale of their teinds, 354. 
31. Rules for fixing the price, ib. What par- 
ticulars are, or are not to be held part of the 
10 K 
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yearly rent in the valuation of teinds, ib. 32. 
The profits of induſtry are not tithable, 375. #6. 
Parſonage and vicarage teinds when ſeparately 
- valued, 376. 33. Powers of the court of ſeſſion, 
as a commiſſion for the valuation and ſale of teinds, 
ib. 34. See Commiſſion of teinds. Who mult 
be made parties in the action of valuation, 377. 
35. Effects of bringing an action of valuation, 
ib. Submiſſion by the biſhops and clergy for va- 
luing the teinds belonging to themſelves, and ano- 
ther by the magiſtrates of royal boroughs, 378. 
36. Theſe tithes may be valued, but cannot be 
ſold, i5. 37. The commiſſioners are reſtrained 
likewiſe from ſelling tithes belonging to colleges 
or hoſpitals, 1b. How the ſale of teinds is to 
be carried into execution, 379. 38. The titular 
muſt infeft the purchaſer, and give him abſolute 
warrandice, 16. Annuity of teinds ſettled by the 
commiſſioners upon the crown, 716. 39. When 
the right to tithes veſted ex lage, and when ſeiſin 
18 neceſſary to veſt it, %. 40. In what caſes thir- 
lage of the lands imports an aſtriction of the 
tithes, 380. 41. Teinds are not due where there 
are no fruits, 381. 42, 43. Titular's hypotheck 
for his teinds, 382. 44. There cen be none after 
valuation, 10. Tacit relocation of teinds, ib. 45. 
Inhibition of teinds, ib, Modification of teinds 
for miniſters ſtipends, See Stipend. Teind re- 
deemed by the patron from proper beneficiaries, 
muſt be ſold to the heritor at ſix years purchaſe, 
384. 49. Sum for providing communion-ele- 
ments, 385. 50. In what order the teinds are to 
be allocated for ſtipend, i5. 51. 1/, Thoſe ne- 
ver erected, j5, 24ly, Thoſe erected, yet poſſeſ- 
ſeſſed by a lay titular, 25. 340, Thoſe let in leaſe 
by the titular, i5. 52.; and, 4/4, Thoſe hcri- 
tably di ſponed by him, 75. If there is no loca- 
lity, the titular may allocate any teinds he pleaſes ; 
but not after citation in a ſale of teinds, 386. 5 3. 
No teind is payable ont of miniſters glebes, 391. 
61. A dcerce of valuation, or ſale of teinds, 
cannot be loſt by the negative preſcription, 561. 
11. Whether a right to teinds may, be ſo loft 
562. 13. A right to teinds may be eſtabliſhed 
by the poſitive preſcription, 563. 14. 


TEMPORALITY of benefices, 360. 4. 

TENANTS, obligation on. See Tack. 

| TENENDAS of a charter. See Charter. 

TENOR. Sce Proving of the Tenor. 

TENURE, different kinds of feudal tenures by the 
law of Scotland, 220. 1. Military ſervice or 
ward-holding, ib. 2. Nature of the tenure of 
ward, 221. 3- Taxed ward and black ward, 76. 


4. Ward-holding aboliſhed by 20% Ces. II. 236. 
24. Feu-farm, ib. 5. Reſembles the emphy- 


teuſis of the Romans, 222. 6. Blanch-farm, 223. 


7. Its redaendo uſually due, ſi petatur tantum, ib. 
Unlefs from crown vaſſals, „). Burgage-holding, 
223. 8. The reiderdo watching and warding, ib. 
Burgage-tenants hold of the crown, 224. 9. 
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TERCE, 348. 44. It is ſuperſeded by a conven- 


tional proviſion, ib. 45. What was aaciently its 
nature, b. The huſband's ſeiſin is both the 
meaſure and ſecurity of the terce, ib. 46. Out 
of what ſubjects the terce is due, /. and 349. 48. 
Leſſer terce, ib. 47. The tercer's right is as 
ample to her third, as the heir s 15 to the remain- 
der, ih, 48. Whether a ma»:or-houſe goes in com- 
puto of the terce, ib. What ſubjects do not fall 
under the terce, 350. 49. Brief of terce, 26. 50. 
Not retourable, ib. What powers the widow's 
ſervice confers, ih, Kenning to the terce, 1b. 
How the terce is excluded, 351. 51. Terce not 
affected by the perſonal debts of the huſband, 
352. 55. Differences between the nature of the 
terce and courteſy, 1b. Tercers may work a go- 


ing coal, 353. 57- 


TERM, legal and conventianal. Rules for deter- 


mining the different intere''s of the heir and a 
lifcrenter's executors, 355. 64. et e. Legal 
term of payment of ſtipend, 387. 57. 


ZRRITORIAL juriſdiQions, 27. 11, 


TERRITORY of a judge, 23. _ No judge can 


cite one who lives not within his territpry, 29. 17. 
See Juriſdiction. 


TESTAMENT, its nature, 645. 5. The 'execu- 


tor is a hre fiduciarius, ib. Nuncupative teſta- 
ment, 646. 5. Deeds of a teſtamentary nature 
receive a more liberal interpretation than deeds 
inter vivo, 650. 14. Who ean make a teſtament, 
651. 15. No teſtament can be made in preju- 
dice of the jus re:lidz or legitim, i5, The hufe 
band, who, in liege pouſite, can alienate the ſocie- 
ty goods, ceaſes to have that power before his 
death, 1b. 16. Dead's part, 652. 18. Diviſion 
of the ſociety goods, where a man leaves a wi- 
dow and children, 653. 19. Where the wife re- 


nounces her 7 relictæ, by accepting a ſpecial 


proviſion, ib. 20. Diviſion of the goods where 
the wife predeceaſes, 1b. 21. What debts affect 
the whole executry, and what only the dead's 
part, 654. 22. See Executor and Ce- firmation. 
Teſtaments made abroad. See Foreign. 


TESTIMONIA, ponderanda ſunt, non numeranda, 


726. 26. 


THEFT, 775. 58. Its definition by the Roman 


law, ib. It is confined to moveables, 156. It is 
cogniſable by the ſheriff, 54. 4. Its puniſhment 
by the Moſaic law, ib; and by the Roman, i. 
Small theft or pickery not capital by our law, ib. 
59. ; unleſs aggravated from circumſtances, 776. 
61. Frequent repetition an aggravation, ib. 
The offender's condition in life an aggravation, i, 
Aggravation from the nature of the thing ſtolen, 
or the place from whence, 1b. From the time of 
committing it, and the inſtruments uſed, 5. Steal- 
ing of victuals, or burden-ſack, 775. 60. Statutory 
thefts, houghing oxen, deſtroying plough-graith, 
{laying ſalmon in forbidden time, &c. ib. 62. 
Reſet 
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Reſet of theft, 776. 63. Harbouring the thief 
within 48 hours of the commiſſion of the crime, 
1b. Receiving goods knowing them to be ſtolen, 
1b. Selling them in a market, #5. 

Robbery, a ſpecies of theft. See Robbery. 


THZFTBOTE, nature and puniſhment of this 
crime, 763. 30. 


THIRLAGE, 334. 18. The dominant tenement 
has a right to the multures and ſequels, 335. 19+ 
Mill-ſervices, 16. Thirl or ſucken, i5. 20. Out- 
ſucken and inſucken multures, 1b. How thir- 
lage is conſtituted, . 21. Thirlage conſti- 
tuted by writing directly, iz. Iadirectly. 336. 
22. Thirlage of barony-lands, ih. Clauſe 
cum melendiuit et multuris, ib. The extent and 
eſſect of thirlage are regulated by the tenor 
of the grant, 45. 23. Thirlage of „ grana 
creſcentia, th. Thirlage of grindable corns, 337. 
24. Thirlage of ive et illata, ib. 2. Whether 
this comprehenda corns brought in for baking and 
brewing, 333. 25. Where the ſame corns are 
ſubje& to double thirlage, 1). 26. Where thir- 
lage is indeſinitely conſtituted, the eaſieſt is pre- 
ſumed, 7h. 27. When a borough i is aſtricted, the 
tlirlage of inved?a et iilrta is meant, 7). In ge- 
neral, "thirls ze cannot be conſtituted by uſe alone, 
or preſcription without a title, 339. 28. Except 
in mills belonging to the king or church-lands, 1b. 
Or where dry multures have been paid for 40 
years, ib. What titles are ſufficient to found a 
preſcriptive thirlage, ib. 29. Whether abſtrac- 
tion of multures interrupts the courſe of pre- 
ſcription, 340. 29. The quantity of multure 
may be fixed by mere poſſeſſion, j5. 30. As alfo 
the ſervices where writing ie wanting, /. 31. 
Declarator of aſtriction, 10. 32. Action of ab- 
ſtrated multures, 341. 32. Whether the mul- 


turer may ſeize the abſtracted corns hrevi manu, 


ib. In what caſes thirlage of the lands imports an 


aſtriction of the tithes, 380. 41. 


TIMBER, growing, puniſhment for deſtroying, 767. 
39% 


TIN and Lead mines, 275. 16. 

TINSEL of the feu. See Irritancy. 

TITHES. See Teinds. 

TITLES of honour, are heritable rights, 180. 6. 
An apparent heir's aſſuming his anceſtors titles of 
honour, does not infer a paſſive title, 632. 86. 
TITULAR. See Teinds. 

TOP-annual, 220. 52. 


TORTURE, contrary to the laws of this e 
793. 96. 


TRADE, acts for the encouragement of, are parti- 
cularly favoured by law, 20. 56. 


TR 


TRADITION, the chief mode of transferring pro- 
perty, 170. 18, Requilites to tradition, 16. It is 
either actual or ſymbolical, 171. 19. 


TRANSFERENCE, ation of, a4'v> and paſſine, 
707. 60, Statute 1693 reſpecting transference, 
708. 61. 


TRANSMISSION of rights, 298. 1. Of perſonal 
rights, 309. 26. Anciently, no tranſmiſſion was 
effectual without the ſuperior's conſent, 299. 5. 
A right of liferent is not tranſmiſſible, 347. 41. 
Sce Superiority, Baſe rights, and Public rights. 


TRANSUMPT, action of, 705. 53. 


TREASON. At what age the law holds perſons 
capable of it, 230. 9. Proper and ſtatutory trea · 
ſon, 758. 20. Proper or high treaſon, i5, Sta- 
tutory treaſon, #5, Puniſhmeat of treaſon, ib. The 
treaſon laws of Scotland are the ſame with thoſe 
of England, 16. Compaſſing the death of the 
king, queen, or heir of the crown, i, 21. It is 
no treaſon to adhere to the king reigning for the 
time, ib. Statute of Edward III. reſpecting 
treaſon, ib. Counterfeiting or debaſing the 
king's coin, or importing falſe money, 759. 22. 
This ſpecies of treaſon does not infer the corrup- 
tion of blood, 16. Executing the Pope's bulls, 
aſſerting his juriſdiction, and perverting the ſub- 
jects to popery, treaſonable, i5. In all trials for 
treaſon, there muſt be an ouvert act, 4b. 23. 
Whether words are held an ouvert act, 16. The 
pains and forfeitures of treaſon, #5. 24. Conſe. 
quences of treaſon to claimants under a prefer- 
able title to the perſon attainted, 760. 25. Con- 
ſequences to the legal heir of the traicor, ib. 26. 
Conſequences to his creditors and ſingular ſucceſ- 
ſors, and to heirs of entail, 15. 27. 

Form of trial for treaſon, 787. 84. Peers 
tried by the Houſe of Lords, 16. Commoners 
in Scotland, by the juſticiary, or by a court of 
oyer and fterminer, ib. Procedure before this 
Court, ib. Treaſon triable in that country alone 
. where it is committed, 16. Statutory exceptions 
to this rule, ib. Treaſon anciently triable after 
the death of the traitor, but not now, 796. 103. 
Within what time the crime of treaſon preſcribes, 
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TREASURES fiſhed out of the ſea belong to the 
king, 164. 6. Hidden treaſures belong to the 


king, 167. 12. 
TREASURER in exchequer, 50. 30. 
TRIAL for crimes. See Criminal proſeeution. 
TRUST, 454. 32. See Depoſitation. 


TRUST. diſpoſitions by bankrupts for behoof of 
their creditors, 701. 45. | 


TRUSTEE, extent of his powers how determined, 
TUTOR, 
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VACANT ſtipends. Patron's right of receiving 
and applying them to pious uſes withio the 
pariſh, 78. 13. Penalty of miſapplication, ib. 
Application muſt be made at fight of the heritors, 
but the patron may follow his own choice of a pro- 
per uſe, ib. The king as patron is exempted from 
this obligation on other . 79. 14. Whe- 
ther patrons are entitled to apply the fruits of the 
glebe as part of the vacant ſtipend, j5, Vacant 
ſtipends fall under the quinquennial preſeription, 
567. 20. 


VAGABONDS and ſturdy beggars may be com- 
pelled into ſervice, 156. 61. They may be tried 
wherever they are ſeized, 32. 23. Puniſument of 

them, 766. 39. 


VAGRANTS. See Vagabonds, 


VALUATION. Old and new extent, 239. 31. 
Hiſtory of theſe different valuations, 240. 32. 
New extent came to be eſtimated at quadruple of 
the old, jb. 33. Which however {till continued 
to be in uſe, 247. 34. Valued rent, jb. 35. 


VALUATION of teinds. See Teinds. 


VASSAL, meaning of the term, 193. 10. See 
Superior and Superiority. 


UDAL right of Orkney and Shetland, 199. 18. 


VERBAL obligation of our law different from the 


verborum obligatis of the Roman law, 457. 1. 
See Promiſe, Verbal agreement diſtinguiſned 
from promiſe, ih. Verbal agreement reſpecting 
lands, in what caſes obligatory, 10. 2. Verbal 
teſtaments and legacies, 646. 7. 


FVERBORUM oligatio, 456. 1. 

VERDICT of a jury, whether a ſpecies of proof, 
729. 33. General and ſpecial verdict. See * 
minal proſecution. 

VIE ſervitus. See Servitude, 

VICAR, 364. 12. 


VICARAGE benefices, 364. 12. Vicarage tithes, 
See Teinds, | 


VICECOMES, 55. 1. 


VINTNERS included under the edi& naute, cau- 
pones, &c. 453. 29. See Naute, Caupones. 


VIOLENCE, at of, proveable by witneſſes, 724. 


21. In caſes of violence the extent of the damage 


US 


is aſcertained by an oath in /item, 722. 18, 
Deeds extorted by violence, See Reduction. 


VIOLENT profits, 293. 54+ Sce W 


VIS et met. Reduction of deeds a by 
force or fear, 694. 26. 


VITLIOUS intromiſſion, 672. 49. In what caſes it 
is excluded, #5. 51. How purged, 673. 52. Any 
probable title takes off the preſumption of fraud, 


ib. 53. It is introduced merely in favour of cre- 
ditors, 674. 54+ See Paſſive titles. 


ULTIMUS heres. In the ſucceſſion to feus, the 
king, in default of heirs whatſoever, ſncceeds as 
ultin;us heres, 676. 2. Where lands hold of a 
ſubject ſuperior, the king names a donatary, who 
is preſented to the. ſuperior, 677, 2. Neither 
the king, nor his donatary are liable beyond the 
value of the ſucceſſion, %. 4. The king ſucceeds 
as w/timus heren to baſtards, 678. 5. 


UNDEZ RWRITERS. See Inſurance. 


UNION, charter of, to unite diſtontiguous lands, 
215. 45- What lands may be united, 216. 45. 
Whether difponing a part of the lands united, diſ- 
ſolves the union, 16. Whether a ſubje& ſuperior 

may unite lands, 7b. 46. Whether the privilege 
of union can be communicated by a vaſlal to a 
fubvaſfal, 7b. 


UNIVERSAL repreſentation, 610. 50. ; 611. 51. 


UNI/VERSIT ATIS res, 164. 7. 


NIN DOD eodem modo difſolvitar gus - 
gatum 975 523. 9. 3 719. 13. 


VOLUNTARY juriſdiction, 23. 4. See Juriſdic- 


tion. 
VOLUNTARY ſervants. See Servant, 
URBAN ſervitudes. See Servitude. 


© USUFRUCT, a perſonal ſervitude, 346. 39. See 
Liferent. 


USURY, 782. 76. Direct KD ib. It affords 
no defence that it- has been voluntarily paid 
without the creditor demanding it, 783. 76. 
In what caſes a creditor may lawfully ſtipulate 
a higher intereſt than the legal, ih, Covered 
uſury, 15. 77. Back-tack given by a wadſetter 
for a tack-duty, exceeding the let al intereſt of 
the ſum lent, 15. All obligations declared uſuri- 
ous which are entered into with a view of get- 
ting more than the legal intereſt for money, ib. 
Puniſhment of uſury, 784. 78. If tried crimin- 
ally, it muſt be by the juſticiary; if only ad ci. 
vil-m eſſectum, the ſeſſion has a cumulative Jurif- 
AN ib. 

USUS, 


WA 


Us, ſervitude of. See Servitude. 
W 

WADSET, 311. 3. Changes ia the nature and in 
the form of wadſets, ib. 4. They are now real 
rights, is, Whether rights of rexerſion are 
Atricti jurir, 312. 5. Padtum legis commiſſoriæ in 
wadſets, 315. 14. Extinction of wadſets, 316- 
16. Order of redemption, 317. 17. Premoni- 
tion, ib. Voluntary redemption of a wadſet, 76. 
18. Letters of regreſs, 1b. Conſignation of the 
redemption money, ib. 19. Declarator of re- 
demption, 318. 20. To whom and againſt whom 
competent, ib. 21. Where the wadſet has been 
aſſigned or diſponed, who muſt be cited as par- 
ties, 319. 22. The reverſer may paſs from his 
order of redemption, before declarator, ib, 23. 
Orders of redemption need no regiſtration, 320. 
24. What if the wadſetter chooſes to give up 
the lands, and recover his money, ib. 25. Whe- 
ther requiſition by the wadſetter makes the wad- 
ſet ſum moveable, 186. 16. Wadſets, proper 
and improper, 321. 26, Proper wadſet, #6. 
Uſurious wadſets, 16. Characteriſtics of proper 
and improper wadſets, ib. 27. Back-tack grant- 
ed by the wadſetter to the reverſer, 322. 28. 
Theſe muſt be either ingroſſed in the wadſet, or 
regiſtered, in order to be effectual againſt ſingu- 
lar ſucceſſors, ib. All proper wadſetters muſt 
quit the poſſeſſion, on the reverſer's finding ſe- 
curity for the intereſt of the wadſet ſum, ib. 29. 
If the wadſetter chooſe to retain the poſſeſſion, 
the wadſet becomes improper, 323. 29. Proper 
wadſetters are qualified to elect and be elected 
members of parliament, 38. 4. Eik to a rever- 

ſian previouſly burdened with a back-tack, 36. 

30. | 


WAGES of ſervants. See Servant and Fees. 


WAIF or Strayed cattle, rules regarding the reco- 
very of them, and the acquiſition of property in 
them, 167. 12. 


WAKENING, action of, 708. 62. 
WARD, caſualty of. See Superiority. 


WARDHOLDING. See Tenure. AQ for abo- 
liſhing them, 57. 5- 


WARNING of tenants. See Removing. 


WARRANDICE, either perſonal or real, 204. 26. 
Warrandice from fact and deed, 15. Abſolute 


To what extent implied war- 
What warrandice im- 


warrandice, ib. 
randice reaches, 204. 27. 
plied in donations, 203. 25. In deeds not fully 
onerous, ib. In ſales, ib. and 481. 9. In aſſig- 
nations, 203. 25. Abſolute warrandice in aſſig- 
nations, what it imports, 204. 27. Who not 
liable in warrandice, ib. Real warrandice, 205. 


Vor. II. 


WI 


28. Implied in excambion, i. cia 
of warrandice, by what incurred, 205. 29. et ſeq. 
Extent of the obligation of warrandice, 206. 30. 
Warrandice is Hricti juris, ib. 31. The grantee 
ought to intimate the danger of eviction to the 
granter, 207. 32. 

| Clauſe of warrandice in charters. See Char- 
ter, 


WARRANTS, ſummary, of impriſonment, 64. 17. 
WARREN for rabbits or cuninghars, 270. 7. 
WEIGHTS and Meaſures, uſers of falſe, 778. 66. 
WHALES, by the ger foreftarum belong to the 
king, 166. 10. Whether they are ever claimed, 


WHITSUNDAY. In removingy, it is fixed to the 
15th May, 289. 46. See Removing. 


WIFE, her legal and conventional rights, effect of 
her obligations, with, or without her huſband's 
conſent. See Marriage and Huſband. 


WILL of ſummonſes, 685. 7. See Summons. * 


WITCHCRAFT and Sorcery, anciently cogniſable 


by the ſheriff, 56. 4. All proſecution for witch- 
craft prohibited by 9 Geo. II. 757. 18. Per- 
ſons pretending to witchcraft, fortune: telling, or 
any occult ſciences, puniſhable by impriſonment 
and ſtanding on the pillory, 15. 


WITNESSES, Proof by witneſſes formerly more 
generally allowed than at preſent, 722. 19. 
Proof by witneſſes with regard to the conllitution 
of rights, ib. 20. Rejected in all bargains where 
writing is either eſſential, or is commonly uſed, 
ib, Allowed in verbal legacies to the amount of 
L. 100 Scots, 723. 20. Proof by witneſſes with 
regard to the extinction of rights, 15. 21. Ge- 
neral rule, that the effect of writing cannot be 
taken off by the evidence of witneſſes, ib. Li- 
mitations of this rule, 7b. 

Who may be witneſſes, 724. 22. Incapacity 
from the ſtate of the perſon, 1b. The teſtimony 
of pupils is rejected, ib. In what caſes a minor 
pubes may be admitted, ib. Women, in what 
caſes they may or may not be admitted as wit- 
neſſes, ib. Incapacity from moral character, ib. 
23. Incapacity from partial affection, 725. 24. 
From undue influence, i5, From propinquity, 
ib. Tutors and curators not admitted for their 
minors, nor advocates for their clients, but may 
be received againſt them, ib. 25. Menial ſer- 
vants, tenants, &c. ib. In occult facts, ubj 91 
penuria, certain witneſſes may be admitted cum 
nota, 726. 26. Theſe incapacities do not a 

to inſtrumentary witneſſes, ib. 27. Evidence 
ariſing from the ſubſcription of dead witneſſes, 
780. 70. 

5 muſt be purged of partial conſcl, 
2 8. Iritialia teſlimonii, ib. 


10 JI. Action 


WR 


Action of reprobator, 727. 29- It is received 
in no caſe but where it is previouſly proteſted 
for, ib. It muſt have the concourſe of the king's 
advocate, 728. 29. 

Mode of examination of witneſſes, 728. 30. 


Witneſſes are allowed their travelling expences, 


ih, Commiſſion for examining witneſſes who are 
at a diſtance, or diſabled from travelling, #5. 
Examination to lie in retcntis, ib. 


WITNESSING of deeds, 460. 9. ; 461. 11. Sta- 
tute 1681, regarding the witneſſing of deeds, 
462. 13. See Writings, 


WOMEN, cannot be tutors of law, 123. 4. Whe- 


ther they may be admitted as witneſſes, 724. 


22. 


WOODS and Parks, carricd as part and yertibent 
of lands, 274. 14. ; 


WRECKS, 167. 13. Wrecks belonging to ſo- 
reigners, 46. 


WRITERS to the ſignet. See Signet. 


WRITING, eſſential to the conſtitution of obliga - 


tions relating to heritage, 457. 2. Locus pe ni- 
tentiæ, till writing intervene, 458. 3. Writing 
neceſſary when it is a condition of the contract, 


15. 4. 


WRITINGS. Solemnities of written obligations, 


by our law, 459. 6. Scaling of deeds, 7b. 7. 
Subſcription by the party, or by a notary for 
him, 1b. Signing by mitials, or by a mark, 460. 
8. In deeds of importance, where the granter 
cannot ſign, two notaries muſt ſign for him be- 

fore four witneſſes, 15. 9. What underſtood by 
obligations of importance, in this ſenſe, #5, 10. 
The witneſſes muſt be ſpecially deſigned, both 
in deeds ſigned by the granter and by notaries 
461. 11. By act 1593, the writer's name and 

deſignation muſt be meutioned in all deeds, 76, 
12. Statute 1681, regarding the witneſſing of 
deeds,” 462. 13. All deeds may now be written 
bookwile, 7. 14. 


*. 


J E ä 
Zolemnities requiſite to notorial inſtrumentg; 

462. 15. To inſſruments of ſeiſin, ib. Act 1686, 
reſpecting ſeifins, whether it 1s repealed by at 

1696, 463. 16. 

; Solemnities of executiqns” by meſſengers, 463. 
17. In what executions the defi ignation of wit- 
penn is required, tb. 

Whether it is neceſſary to inſert in deeds the 
time and place of ſubſcribing, 464. 18. How 
far the omiſſion of theſe ſtatutory requiſites may 

be ſupplied by proof, 7b. 19. 

Eraſures, interlineations, and RY n 


464. 20. 


Certain deeds muſt be written on ſtamped pa- 
per, 465. 21. Deeds that need not be written 
on it, #5, Privileged deeds which require not the 
uſual ſolemnities, #6. 22. ; /, Holograph deeds, 
I.; 24, Deeds ſubſcribed by a number of per- 
"Tons, 466. 23.; 34, Teſtaments, #b. ; 4th, Dii- 
- Charges to tenants, ib. ; 5th, Miſſive letters, and 
accounts in re mercatoria, ib. 24. 3 6th, Bills of 
exchange, 16. 25. See Bills of exchange. 
Solcuuities of deeds ſigned in a foreign coun- 
try, 473. 39. See Foreign. | 
Delivery of deeds. See Delivery. 
Homologation of ee deeds. See Ho- 
malogation. 4 8 


WRITTEN law of Soains, 10. 30. t /*q.; 14. 
40. Ste Lac. — =q 


WRONG. See Delinquency. 


WRONGOUS impriſonment, 763. 31. Its nature 
and puniſhment, 715. The cogniſance of it be- 
longs ſolely to the court of ſeſſion, ib, It can- 

not be proſecuted for after three years, 799. 

110. ot AE I , 


#33. J. * 


YEAR and day. Marriage diſſolving witkin year 
and day. Sce Marriage. Meaning of the term 
year and day, 112. 42. N e. pro com 
Pleto INE ib. EE AOL '1 
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BELL & BRADFUTE, 
BOOKSELLERS TO THE FACULTY OF ADVOCATES. 


% 


T. N INSTITUTE of the LAW of Scotland, in four Books, in the order of Sir 
A George MKenzie's Inſtitutions of that Law. By John Erſkine, Eſq. of Car- 
mock, Advocate, ſome time Profeſſor of Scots Law in the Univerſity of Edinburgh; the 
third editian, containing the Latter Deciſtons of the Supreme Court on many intereſting 
oims ; and improved likewiſe by a more ample Index, and the addition of a running 
Margin, 2 yols. folio, bound in one. Price el. $8. | 
2. By the ſome Author, The PRINCIPLES of the LAW of SCOTLAND, the ſeventh 
edition, with Corrections and Improvements, in one vol. 8&vo. Price 78. bound. | 
3. HISTORICAL LAW TRACTS, by Lord Kames, a new edition, being the fourth, 
with Additions and Corrections. Price 7s. bound. | 
4. a. = ſame Author, PRINCIPLES of EQUITY, 2 vols. 8vo, the third edition. Price 
128. bound. | 
5. By the ſame Aut ber, STATUTE LAW of SCOTLAND Abridged, with Hiftorica! 
Notes, the ſecond edition, in one vol. 8vo. Price 6s. bound. 
6. ELEMENTS of the LAW, relating to Inſurances, by John Millar, junior, Eſq. Ad- 


vocate, in one large volume 8 vo. Price 78. 6d. bound. 


7. DECISIONS of the COURT of SESSION, from the year 1738 to the year 1752, 
Collected and Digeſted in the form of a Dictionary. By Sir James Ferguſſon of Kilkerran, 
Bart. one, of the Senatots of the College of Juſtice, In one vol. ſolio. Price 11. 88. 


bound. 
8. ARGUMENTS and DECISIONS in REMARKABLE CASES, before the High 


Court of Juſticiary,/avd other Supreme Courts in Scotland. Collected by Mr Maclaurin 
(Now Lord Hreghorn) in one vol. gto. Price 11. 26. bound. 


g. DECISIONS of the COURT of SESSION, from the beginning of 1732 to 1787. 
Collected by appointment of the Faculty of Advogates, 7 vols. folio. Price, bound, 71. 


178. 6d. 
10. 


, from November 1787 to July 1790. 


| ＋ hree numbers of a volume. Price 138. 6d. in boards. 


N. B. Each number {ld ſeparate. 

1. REMARKABLE and SELECT DECISIONS of the COURT of SESSION, from 
1716 to 1768. By the Honourable Lord Kames, 3 vols. folio, with a head of the Au- 
thor. Price 21. 5s. bound. 

N. B. Any of theſe Volumes feparate. 

12. The DECISIONS of the ENGLISH JUDGES during the Uſurpation, from the 
year 1655 to his Majeſty's Reſtoration, and the fitting down of the Selfion in 1661, in one 
vol. folio. Price 88. in boards. 5 

13. DECISIONS of the COURT of SESSION, from the month of November 2735 to 
the month of July 1744. Collected by Clerk Home, in one vol. folio. Price 11. 15. 


bound. 
14. - —— — from the month of January 1724. Col- 
lected by appointment of the Faculty of Advocates, by John Edgar, Eiq. Advocate, in one 


vol. folio. Price 158. bound. 
„from 1668 to 1718. Collected by the 


18. — 
| Right Honourable Sir Hew Dalrymple, Preſident of the Court, in one vol. folio. Price 


16s. bound. 
16. The INSTITUTIONS of the LAW of SCOTLAND, deduced from its Originals, 


and Collated with the Civil and Feudal Laws, and with the Cuſtoms of neighbouring Na- 
tions, in four Books. By the late James Viſcount of Stair, Lord Preſident of the. Court 
of Seſſion. The third edition, Corrected and Enlarged, with Notes by William Pulteney, 
Eſq. in one large volume folio. Price 11. 18. bound. 


17. LECTURES on the PRACTICE of the LAW of SCOTLAND, in 2 vols. 4to, by 


| the late Walter. Roſs, Writer to the Signet. Price 11. 11s. 6d. boards. 


18. DECISIONS of the COURT of SESSION, from 1681 to 1691. Collected by Sir 
Roger Hog of Harcarſe, one of the Senators of the College of Juſtice, in one vol. folio. 
Price 188. | 

19. An INQUIRY into the RISE and PROGRESS of PARLIAMENT, chiefly in 
Scotland, and a complete Syſtem of the Law concerning the election of the Repreſentatives 
from Scotland to the Parliament of Great Britain. 'To which is added an Appendix, con- 

| | 5 taining 
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taining ſeveral curious Papers and Inſtruments, and-full-Copics, of the EleQion Stmtogy 


. 


By Alexander Wight, Eſq. Advocate, in one vol. to. Price 11. 48. bound. g ; 
20. The PRINCIPLES of the LAW of SCOT AND, by George Wallace, Eſq. Ad- 


yocate, in one vol. iolio. ; 
21. By the ſame Zuthir, THOUGHTS on the Origin of FEUDAL TENURES, and 
the deſcent of Ancient Peerages in Scotland, in one vol. 850. Price 88. 2 
22. DECISIONS of the COURT ©! SESSION, from its firſt Inſtitution to the preſent 
time, Abridged and Digeſted under proper heads, in the form of a Dictionary, brought 
down to the preſent time (1770) 3 vols fulto, By Lord Kames, and A. Frafer Tytler, Eſq. 
Advocate, Price 4). 10s. bound. 71 
23. A COLLECTION of STYLE”, Is Complete Syſtzm of Conveyancing, adapted 


to the preſent Practice of Szotland, ©omrot wing the Conſtitution, Tranſmiſſion, and 


ExticQion of Heritable and Movcatle Fights, Jo which are added, Forms of Legters. 
2 = Majeſty's Signet. Ih Hs vols; 40. Coiapiled by the Juridical Society of 
Edinburgh. ; | 
24. — ABRIDGENMZNT of the 1 '13LIC STATUTES in Force and Uſe Relative to 
Scotland, from the Union, in the fit year of Queen Anne, to the twenty-ſeventh year of 
his preſent Majeft p*George III. mecl:ive. By John Swinten, Efq. Advocate, in 2 vols. 
4to. Price 11. 168. bound „ e 3 
N. B. Seſſtia ne 7788 and 78 , Lein: bart and 2d of Vol. 3% 28. Sach. 202 
25. ELUCIDATIONS Reipecting thE Commort and Statute Law bf Scotland, by Lord 
Kames, in dne vol. $yc. Price 68. noun. l. 3 | 
26. By the fume Author, ESSAYS CONCERNING BRITISH ANTIQUITIES, the 
third edition, in one vol. duodecimy. Price 28. 64. r * , 
27. JUDICIAL PROCEEDINGS before che High Court of Admiralty, and Supreme 
Confitorial or Commiſiary Court vi Hctand: Alfo before the Sheriff, Bailie, Dean of 
Guild, Juſtice of peace, and Baron Courte, with the Style of Summonſes, &c. in uſe- be- 
fore theſe Courts; and Obſervations in Law thereon, in leren Books. By Robert Boyd, 
LL. D. in oue volume 8vo, the fend gdition. Price Cs, bound. | 
28. By the fame guter, The OFFICE, POWERS, and JURISDICTION, of his Ma. 
4 Juſtices of Peace, and Commiliyuucrs of Supply, in four Books, in 2 vols 4to. 
rice 1), 10s. in boards. ; | | 
' 29%. A TREATISE on the JAWS, Concerning the ect ion of the different Repreſen- 
tatizes ſort from Scotland, to the VPuritanont of Great Nritaiuz with a Preliminary View 
vi the Conititution of the Parliament, of Fagland and Scotland, before the Union of the 
two Kingdoms: By Alexander Wi, Eto, Advocate, in one vol. 8vo. Price 6s. bound. 
20, X COMPLETE SYSTEM of CONVEYANCES of, and SECURITIES upon 
LANDS, or ef Heritable Rights, wrcwicing to the preſent Practice of Scotland, including 
thoſe uſed in creating Frechold Cusücations, upon a new Plan, By Anthony Macmillan. 
In one voi. Svo. Price 78. Gd. bovr. | | 
31. By the fame futhir, FOR? ot WRITINGS ufed in 9COTLAND, in the moſt 
common Caſes ; with the Principlcs 0: the Law connected therewithz and a Table of 
Stamp Dutics. As alſo the Form of Summary Application to Judges, in a variety of 
Caſes; with Obfervations on the Vern of Proceedings before the Inferior Courts. Te 
which is added a Table of Fees, in + r-.inner fo plain aud Cmple, as not to require any pre- 
vious Practice in the Law, in 2 vols. duodceimo, the third edition, with additions. Price 
11s. 6d. bound. + 7 -* 
32. The DUTY and OFFICE Gf a MYSSENGER at ARMS, with a Copious Intros 
duction, containing plain and nes Nory directions ſor Practice. To which is added an 
Appendix, lative to the Office of >,0tary Public, and ſome ufeful and neceſiary Tables. 
Robect Thomſon, in one vol. ducdecimo. Price g. 6d. bound. | 
33. The STATUTES at LARGE, concerning Fcctions of Members of Parliament for 
Scotland, in duodecimo. Price 28. bond, | | 
34. A COLLECTION and ABR!UDGEMENTZ of CELEBRATED. CRIMINAT} 
TRIALS in 5COTPT.AND, from A. D. 1536 to 1784, with Hiſtortgal and Critical Re- 
marks. By Hugo Arnot, Eſq. Alvocate, in one vol. 5:0. Price 188. bound. © © 
35. The CIS e7 SEDERUNY of the Lords of Corncil and Seffion, from the 15th 
January 1553 to the 11th Juiy 1790. Publiſhed with the Authority of the Court, in one 
large vol. folio. Price 21. 25. bound. 5 dot 
36. The OFFICE of a NOTARY PUBLIC, «+ the fame is Pra ctiſed in Scotland, in two 
parts, to which is added an Advice to Notaries, the, fo:ith editigg, with many additions 
and improvenfents, in one vol. duodecimo. Priec 45.6%, bound. - | 
237. REGLAs: MAJESTATEM : The AULD LANC am! CONSTIFUTIONS of 
SCOTLAND, by Sir John Skene of Curriehill, (printed conform to the firſt edition in 
2609), in one vol. 4to. * Price 108. 6d. bound. „ 
38. FORMS of INCIDENTAL and SUMMARY VZ1TIONS before the COURT-of - 
3 wita Interlocutors and Procedure particularly r-lating thereto, in one vol; 8vo. 
rice 58. 6d. Ig " FIT 3 
309. N EW FORM of PROCESS before the COURT f $L.58TON and COMMISSION 
of TEINDS ; with a General Account of the College offJoitice, and a Table of the Fees 
Payable to the Clerks and Officers thereof. By a Member of Court. _ Price 58. bound. 
40. THEORY of CONVEY ANCING, by John Ruile!!, Eq. one of the Clerks:to his 
Majeſty's Signet in Scotland, ſecond elition, with an App'adix, in one vol. 840, Price 
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